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A.N  author,  not  more  illustrious  by  birth  than  by 
genius,  says,  in  a  letter  concerning  enthusiasm, 
^*  That  he  had  so  .much  need  of  some  considerable 
presence  or  company  to  raise  his  thoughts  on  any 
occasion,  that,  when  alone,  he  endeavoured  to  sup- 
ply that  want,  by  fancying  some  great  man  of  su- 
perior genius,  whose  imagined  presence  might  in- 
spire him  with  more  than  what  he  ielt  at  ordinary 
**  hours."  To  judge  from  his  Lordship's  writings, 
this  receipt  must  be  a  good  one.  It  naturally  ought 
to  be  so ;  and  I  imagine  that  I  have  more  than  once 
felt  its  enlivening  influence..  With  respect  to  the  first 
edition  of  this  Treatise;  in  particular,  I  can  afiirpi  with 
great  truth,  that  a  great  man  of  superior- genius  was 
never  out  of  my  view  ;  will  Lord,  Mansfield  relish 
this  passage  ?•"— How  would  he  have  expressed  it  ? — 
were  my  constant  questions. 


But  though  by  this  means  I  commanded  more  vi- 
gour of  mind,  and  a  keener  exertion  of  thought,  than 
I  am  capable  of  at  ordinary  hours ;  yet  I  had  not 
courage  to. mention  this  to  his  Lordship,  nor  to  the 


IV 

world.  The  subject  I  had  undertaken  was  new :  I 
could  not  hope  to  avoid  errors,  perhaps  gross  ones ; 
and  the  absurdity  appeared  glaring,  of  acknowledging 
a  sort  of  inspiration  in  a  performance  that  might  not 
exhibit  the  least  spark  of  it 

No  trouble  has  been  declined  upon  the  present  edi- 
tion ;  and  yet  that  the  work,  even  in  its  improved 
state,  deserves  his  Lordship's  patronage,  I  am  far 
from  heing  confident.  But  however  that  be,  it  is  no 
longer  in  my  power  to  conceal,  that  the  ambition  of 
gaining  Lord  Mansfield's  approbation,  has  been  my 
chief  support  in  this  work.  Never  to  reveal  that  se* 
cret,  would  be  to  bqrder  on  ingratitude. 

Will  your  Lordship  permit  me  to  subscribe  myself, 
with  heart-satisfaction. 


Your  zealous  friend, 


Henry  Home. 

Auguit  1196. 
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PREFACE 


TO  THE  SECOND  EDITION. 


Av  author  who  exerts  his  talents  and  industry  upon  a  new  sub* 
jecty  without  hope  of  assistance  from  others,  is  apt  to  flatter  him- 
self; because  he  finds*  no  other  Work  of  the  kind  to  humble  him 
by  comparison.  The  attempt  to  digest  equity  into  a  regular  sys- 
tem,  was  not  only  new,  but  difficult ;  and  for  these  reasons,  the 
author  hopes  he  may  be  excused  for  not  discovering  more  early 
several  imperfections  in  the  first  edition  of  this  book.  These  im- 
perfections he  the  more  regretted,  because  they  concerned  chiefly 
the  arrangement,  in  which  every  mistake  must  be  attended  with 
some  degree  of  obscurity.  No  labour  has  been  spared  to  improve 
the  present  edition :  and  yet,  after  all  his  endeavours,  the  author 
dare  not  hope  that  every  imperfection  is  cured :  that  the  arrange- 
ment is  considerably  improved,  is  all  that  with  assurance  he  can 
take  upon  him  to  say. 

For  an  interim  gratificationr  of  the  reader's  curiosity  before  en- 
tering'upon  the  work,  a  few  particulars  shall  here  be  mentioned. 
The  defects  of  common  law  seemed  to  the  author  so  distinct  from 
its  excesses,  that  he  thought  it  proper  to  handle  these  articles  se- 
parately. But  almost  as  soon  as  the  printing  was  finished,  the  au- 
thor observed,  that  he  had  been  obliged  to  handle  the  same  subject 
in  different  parts  of  the  book,  or  at  least  to  refer  from  one  part  to 
another ;  which  he  holds  to  be  an  infallible  mark  of  an  unskilful 
distribution.  This  led  him  to  reflect,  that  these  defects  and  ex- 
cesses proceed  both  of  them  equally  from  the  very  constitution  of 
a  court  of  common  law,  too  limited  in  its  power  of  doing  justice ; 
whence  it  appeared  evident,  that  they  ought  to  be  handled  pro- 
miscuously as  so  many  examples  of  imperfection  in  common  law, 
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which  ought  to'  be  lapplied  by  a  court  of  equity.  This  is  to  eri- 
dent,  that  even*  in  the  satne  case  we  find  common  hiw  sometimes 
defective,  sometimes  excessive,  according  to  occasional  or  accident* 
al  circumstances,  without  any  fundamental  difference.*  For  exam- 
ple, many  xilalms,  good  at  common  law,  are  reprobated  in  equity, 
because  of  some  incidental  wrong  that  comes  not  under  th®  cog- 
nisance of  comny)n  Taw.  A  claim  of  this  kind  must  be  sustain^ 
by  a  court  of  comma|)  1aw«  which  canpot  regard  the  incidental 
wrong ;  and  in  such  instance,  (^immon  law  is  excessive,  b^  trans- 
gressing the  bounds  of  justice;  On  the  other  hand,  where  a  daim 
for  reparation  is  brought  by  the  person  whor  suffered  the  wrong, 
a  court  of  common  law  can  give  no  redress ;  and  in  silch  instances, 
common  law  is  defective.  And  yet  the  rath  decidendi  is  predsely  • 
the  same  in  both  cases,  namely,  the  limited  powe^r  of  a  court  of 
common  law.' 

The  transgression  of  a  deed  or  covenant  is  a  wrong  that  ought 
.  to  be  distinguished  from  a  wrong  that  misleads  a  man  to  make  a 
cpvenant  or  to  grant  »  deed.  The  former  only  belongs  to  the 
chapter  Of  Covenants;  the  Utter,  to  the  chapter  Of  the  poners  of 
a  court  of  equity  to  protect  individuals  from  injuries.  For  exatmple^ 
a  man  is  fraudulently  induced 'to  enter  into  a  contract:  the  re- 
paration of  this  wrong,  which  is  antecedent  to  the  contract,  cannot 
arise  from  the  contract ;  and  for  that  reason,  it  is  put  under  the 
chapter  last  mentioned. 
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TO  THE  THIRD  EDITION. 


AN  useful  book  ought  not  to  be  a  costly  book.  To  bring  this  edi- 
tion  within  a  moderate  price^  not  only  the  size  is  smaller,  but  the 
preliminary  discourse  on  the  principles  of  morality  is  left  out, 
being  published  more  complete  in  Sketches  of  the  History  qf  Man,* 
To  mould  the  principles  of  equity  into  a  regular  system,  was  a 
bold  undertaking.  The  pleasure  of  novelty  gave  it  a  lustre,  and 
made  every  article  appear  to  be  in  its  proper  place.  The  subject 
becoming  more  familiar  in  labouring  upon  a  second  edition,  the 
many  errors  I  discovered  produced  an  arrangement  differing  con- 
siderably from  the  former.  My  satisfaction,  however,  in  the  new 
arrangement,  was  not  entire :  the  errors  I  had  fallen  into  produ- 
ced a  degree  of  di£Bdenoe,  and  a  suspicion  of  more.  And  now,  after 
an  interval  of  no  fewer  than  ten  years,  I  find  the  suspicion  but 
too  well  founded,  chiefly  with  respect  to  the  extensive  chapter 
Of  Deeds  and  Covenants,  The  many  divisions  and  subdivisions  of 
that  chapter,  I  judged  at  the  time  to  be  necessary ;  but  after  pon- 
dering long  and  frequently  upon  them,  I  became  sensible  that 
they  tend  to  darken  rather  than  to  enUghten  the  subject.  That 
chapter  is  now  divided  into  fewer  and  more  distinct  heads ;  which 
I  expect  will  be  found  a  considerable  improvement.  In  an  insti- 
tute of  law,  or  of  any  other  science,  the  analyzing  it  into  its  con* 
sdtuent  parts,  aud  the  arranging  every  article  properly,  is  of  su- 
preme importance.  One  could  not  conceive,  without  experience, 
how  greatly  accurate  distribution  contributes  to  clear  conception. 
Before  I  was  far  advanced  in  the  present  edition,  the  many  errors 
I  fouAd  in  the  distribution  surprised  and  vexed  me.     I  have  be- 

*  Thii  nem  edxtion,  in  one  rolume,  u  printed  verbatim  from  the  third  edi- 
tion in  two  volumes* 


viii  PR£FAC£. 

stowed  much  pains  in  correcting  these  errors ;  and  yet  I  will  not 
answer  that  there  are  none  left  Many  escaped  me  before ;  and 
some  may  again  escape  me.  No  work  of  man  is  perfect:  it  is 
good,  however,  to  be  on  the  mending  hand ;  and  in  every  new 
attempt,  to  approach  nearer  and  nearer  to  perfection.  To  compile 
a  body  of  law,  the  parts  intimately  connected  and  every  link  hang- 
ing on  a  former,  requires  the  utmost  effort  of  the  human  genius. 
Have  I  not  reason  to  think  bo^  considering  how  imperfect  in  that 
respect  the  far  greater  part  of  law-books  are ;  witness  in  particular 
the  famous  body  of  Roman  law  compiled  under  the  auspices  of 
the  emperor  Justinian,  remarkable  even  among  law-books  for  de- 
fective arrangement  ?  Let  the  candid  reader  keep  this  in  view, 
and  be  will  be  indulgent  to  the  errors  of  arrangement  in  this  edi- 
tion, if,  after  my  utmost  application,  any  remain. 

But  imperfect  arrangement  in  the  former  editions^  is  not  the 
only  thing  that  requires  an  apology.  Frequent  and  serious  re- 
flection on. a  favourite  subject,  have  unfolded  to  me  several  errors,, 
still  more  material,  as  they  concern  the  reasoning  branch  of  my 
suLyect  These  I  blush  for ;  and  yet,  to  acknowledge  an  err«ie- 
ous  opimcm,  sits  lighter  on  my  mind  than  to  persevere  in  it. 
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ExPLAKAXioK  of  some  Scotch  Law  Terms 

used  in  this  Work. 


Adjudication,  is  a  judicial  conveyance  of  the  debtor's 

land  for  the  creditor's  security  and  payment.     It 

corresponds  to  the  English  Elegit. 
Arrestment,  defined,  book  3,  chap.  4. 
Cautioner,  a  surety  for  a  debt. 
Cedent,  assignor. 
Contravention.   An  act  of  contravention  signifies  the 

breaking  through  any  restraint  imx>o8ed  by  deed, 

by  covenant,  or  by  a  court. 
Decree  of  forthcoming,  defined,  book  9,  cbap^  4. 
Fiar,  he  that  has  the  fee  or  feu ;  and  the  proprietor 

is  termed  Jlaf^,  in  contradistinction  to  the  liferent^ 

er. 
Gratuitous,  see  Voluntary. 
Heritor,  a  proprietor  of  land. 
Inhibition,  defined,  book  3,  chap.  4. 
Lesion^  loss,  damage. 
Pursuer,  plaintiiT. 
Propone.    To  propone  a  defence,  is  to  state  or  move 

a  defence. 
Reduction,  is  a  process  for  voiding  or  setting  aside 

any  consensual  or  judicial  right. 
Tercer,  a  widow  that  possesses  the  third  part  of  her 

« 

husband's  land  as  her  legal  jointure. 
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Voluntary,  in  the  law  of  Scotland  bears  its  proper 
sense  as  opposed  to  involuntary.  A  deed  in  the 
English  law  is  said  to  be  voluntary  when  it  is 
granted  without  a  valuable  consideration.  In  this 
sense  it  is  the  same  with  gratuitous  in  our  law. 

Wadset,  answers  to  a  mortgage  in  the  English  law. 
A  proper  wadset  is  where  the  creditor  in  possession 
of  the  land  takes  the  rents  in  place  of  the  interest 
of  the  sum  lent.  An  improper  wadset  is  where 
the  rents  are  applied  for  payment,  first  of  the  in- 
terest, and  next  of  the  capital. 

Writer,  scrivener. 


PRINCIPLES 


FOUNDED  OK  m  THIS  WORK. 


A  man  who  is  inoMMl  it  not  liable  to  Mpok  any  hurt  done 
by  him. 

Where  there  is  a  right,  some  court  mast  be  empowerei  to 
make  it  effectual. 

For  every  iwod^  there  ought  tx>  be  a  reaMdy. 

No  interest  of  mine,  not  even  the  preservation  of  Kfe  itself, 
autboriaea  me  to  do  any  mischief  to  an  inooeent  person* 

Every  man  may  prosecute  his  own  right,  without  regarding 
aogr-  iadirscl  or  conaecpiential  damage  diat  another  may 
suffer. 

Juatioe  will  not  pennit  a  man  to  exescise  his  right  where  his 
iatatttaoa  is  solely  ta  hurt  another. 

An  action  at  law  will  not  be  sustained  if  the  plaintiff  cannot 
show  that  it  will  benefit  him. 

It  is  an  immoral  act,  to  strip  people  of  their  property  by 
throwing  a  strong  temptation  in  their  way. 

He  that  demands  equitfi  musi  gtre'ecpiity. 

E^iity  hoI4*  a  ^lotd  to  be  granted  where  it  ought  to  be 
granted. 

One  is  permitted  to  take  advantage  of  another^s  error  in 
damno  evitandoj  not  in  lucro  captando^ 

No  man  is  entitled  to  the  aid  of  a  court  of  equity  when  that 
aid  becomes  necessary  by  his  own  fault. 

No  person,  howerer  innocent,  ought  to  take  advantage  of  a 
tortious  act  by  which  another  is  hurt. 

A  man  ought  not  to  take  advantage  4if  an  improvement  or 
reparation  made  upon  a  common  subject,  without  refund- 
ing part  of  the  expence,  in  proportion  to  the  benefit  he 
has  received. 

A  thought  retained  within  the  mind  cannot  have  the  effect 
to  qualify  an  obligation  more  than  to  create  it. 
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To  bind  a  man  by  words  beyond  consent,  is  repugnant  to 
justice. 

He  who  wills  the  end  is  understood  to  will  the  means  proper 
for  accomplishing  the  end* 

A  person  honoured  in  a  deed  can  take  no  benefit  by  it,  if  he 
counteract  the  declared  will  of  the  granter. 

A  man  who  has  committed  no  fault,  cannot  be  deprived  of 
his  property. 

No  person  is  bound  to  fulfil  an  obligation  that  answers  not 
the  end  purposed  by  it. 

CM.pu  ciofnimodM'nL  gus  dAet  ease  ineomimodum. 

Every  crime  against  the  law  of  nature  may  be  punished  at 
the  discretion  of  the  judge,  where  the  legislature  has  not 
appointed  a  particular  punishment. 

A  case  out  qf  the  mischief,  is  out  of  the  meaning,  of  the  law, 
though  it  be  within  the  letter. 

No  man  is  permitted  to  take  advantage  of  a  defect  in  evi- 
dence when  that  defect  is  occasioned  by  his  fraud. 

Potior  debet  esse  conditio  ejus  qui  certat  de  damno  evitando^ 
quam  ejus  qui  certat  de  lucro  captandom 

It  is  unjust  to  demand  from  the  debtor  privately,  or  even  by 
legal  execution,  any  subject  that  he  is  bound  to  convey  to 
another* 

No  man  is  suffered  to  take  benefit  by  his  own  fraud  or  wrong. 

No  person  is  suffered  to  make  a  defence  contrary  to  con- 
science, more  than  to  make  a  claim. 

Frustra  petis  quod  mox  es  restihUurus.  « 

The  motive  of  preventing  loss  will  not  justify  an  unjust  act, 
or  the  being  accessory  to  it. 
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INTRODUCTION. 


[Equity,  scairce  known  to  our  forefathers,  makes  at 
present  a  great  figure.  It  has,  like  a  plant,  been 
tendfaig  to  maturity,  slowly  indeed,  but  constantly ; 
and  at  what  distance  of  time  it  shall  arrive  at  perfec- 
tion, is  perhaps  not  easy  to  foretell.  Courts  of  equi^ 
have  already  acquired  sudi  an  extent  of  jurisdietioB» 
as  to  obscure,  in  a  great  melisure,  courts  of  law.  A 
revolution  so  signal,  will  move  every  curious  enquirer 
to  attempt,  or  to  wish  at  least,  a  discovery  of  the  cause* 
But  vain  will  be  the  attempt,  till  first  a  dear  idea  be 
formed  of  the  difference  between  a  court  of  law  and 
a  court  of  equity.  The  former,  we  know,  follows  pre- 
cise rules :  but  does  the  latter  act  by  consdence  sole* 
ly,  without  any  rule  ?  This  would  be  tmsafe  while 
men  iare  the  judges,  liable  no  less  to  partiality  than 
to  error :  nor  could  a  court  without  rules  ever  have 
attained  that  height  of  favour,  and  extent  of  jurisdic* 
tion,  whidi  courts  of  equity  enjoy.  But  if  a  court  of 
equity  be  governed  by  rules,  why  are  not  these  bfouglit 
to  light  in  a  system  ?  One  would  imagine,  that  sodk 
a  system  should  not  be  useful  only,  but  necessary  ; 
and  yet  writers,  far  from  aiming  at  a  system,  have  not 
even  deiSned  with  any  accuracy  what  equity  is,  nor 
what  are  its  limits  ai^d  extent.  0ne  (Operation  of 
equity,  universally  acknowledged,  is,  to  remedy  im- 
perfections in  the  common  law,  which  sometimes  is 
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defective,  and  sometimes  exceeds  just  bounds ;  and 
as  equity  is  constantly  opposed  to  coinmon  law,  a 
just  idea  of  the  latter  may  probably  lead  t6  the  form- 
er. In  order  to  ascertain  what  is  meant  by  common 
law,  a  historical  deduction  i^  naccssaiy ;  which  I  the 
more  chearfuUy  undertake,  because  the  subject  seems 
not  to  bcpuC  in  ar  dear  Hgkt  hy  «ny  writer. 

After  states  were  formed,  and  government  esta- 
ipUshe^s  eourta  of  law  were  inveatad^  to-comprt  iadivi- 
4im)b  tO'  da  their  duty.  This  izmovation,,  as  copupon- 
)y  ha^^BS,  was  at  first  conAaed  within  nairaw  bounds^ 
7o  tbeae  e^u^  power  was  given  to  enforce  duitie^ 
eesential  to  the  exialemce  of  society ;  such  as  that  q{ 
fi^het^ag  to  do  harm  or  viischief.  Power  was,  ^Is^ 
g^ve?^  to  caferee  duties  derived  from  covenants  and 
promises,,  such  of  them  at  least  as  tend  more  pecuU^ 
»\y  to  the  wdt^being  of  society :  which  was  an  im«- 
fitwmxffBt  SQ  great,  as  to  leave  no  thought  of  proceeck- 
isgfiirtlifv ;  &r  to^exteiMl  the  authority  of  a  court  t» 
aatural  duties  of  every  sort,  would,  in  a  new  experi- 
jSQient^  hate  been  reckoned  too  bold.  Thus,  among  the 
'Ebitimifii»  many  pactions  were  left  upon  conscience^ 
mlhottt  receiving  any  aid  from  courts  of  law :  buying 
<iaid  setting  only,  with  a  few  other  covenants  esseni^ 
^al  to  commwcaal  dealing,  were  regarded.  Our  courts 
of  law  in  Britain  were  origmally  confined  within  stiU 
jaanow^  bounds :  no  covenant  whatever  wjus  by  our 
loref athers  eountennaced  with  an  action :  a  contract 
of  buying  and  seOmg  was  not  * ;  and  as  buying  and 
aetting  ts  of  all  covenants  the  most  useful  in  ordinary 
life,  we  are  not  at  lib^y  to  suf^pose  that  any  other 
' waa  more  privileged  f* 

.  •  Reg.  Mag.  lib-  S,  cap.  10,    Fleta>  lib.  f ,  cap.  58,  $  8,  and  5. 
t  See  Historical  Law-fracts,  tract  2. 


But  when  the  greet  advantages  of  a  court  of  law 
were  e9q[>erieiieed,  its  jurisdietum  wee  gndxaiiiy  ex« 
tended^  with  universal  iq[iprDbatioa :  it  wa^extaoded, 
wiOi  verf.  few  exceptions^  ta  everjr'  caveaant  and 
every  promise :  it  was  extended  also  to  otl»r  mat- 
ters^  till  it  embraced  every  obvious  duty  arising  in 
ordinary  dealings  between  man  and* man.  But  it 
was  extended  no  fiurther ;  experience  having  discover- 
ed limkSy  beyond  which  it  was  deemed  hasardous  to 
stretch  thia  ju!risdiction.  Causes  of  an  extnunrdinary 
nature,  requirii^  some  singular  remedy*  could  not 
be  safely  trusted  with  the  ordinary  ooorts,  because 
no  rules  were  established  to  direct  their  proceedings 
in  suchmattare ;  and,  upon  Ihat  account,  sach  causes 
were  appropriated  to  the  king  and  council,  being  the 
paramount  court  (a).  Of  this  nature  were  actiens 
for  proving  the  tenor  or  contenis  of  a  lost  writ ;  ex<- 
traordinairy  removings  against  tenants  possessing  by 
lease ;  the  causes  of  pupils,  orphans,  and  Sore^ers ; 
complaints  agamst  judges  and  officers  of  law*,  and 
the  more  atrocious  crimes,  termed.  Pleas  qftke  Croum. 
Such  extraordinary  causes,  multiplying  gready  l^ 
€om]^x  and  intricate  connections  among^individuals^ 
became  a  burden  too  great  for  the  king  and  coundL 
In  Older,  therefore,  to  rdieve  this  court,  extraordi- 
nary causes  of  a  dvil  nature  were,  in  England,  de» 
volved  u})pn  the  court  of  chancery ;  a  measure  the 

(a)  We  find  the  same  regulation  among  the  Jews:  '*  And 
**  Hoaet  chose  able  men  out  ofall  Israel^  and  made  them  heads 
"  over  the  people^  nilera  of  thousands,  rulen  of  hundreds,  raters 
**  of  fifties,  and  rulers  of  tens.    And  they  judged  the  people  at  all 

seasons:  the  hard  causes  they  brought  unto  Moses,  but  every 

small  matter  tb^r  judged  themselves."    Exodus,  xviii,  25,  2& 

*  See  act  105,  pari.  1487. 
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more  necesoaiy,  that  the  Idng,  occupied  with  the  mo^ 
mentous  affairs  of  government,  and  with  foreign  as 
well  as  domestic  transactions,  had  not  leisure  for  pri-^ 
vate  causes.  In  ScotlaticU  more  remote,  and  thisre* 
fore  less  interested  in  foreign  affairs,  there  was  not 
the  same  necessity  for  thi^  innovation :  our  kingSi 
however,  addicted  tp  action  more  than  to  contempla- 
tion, neglected,  in  a  great  measure,  their  privil^e  of 
being  judges,  and  suffered  causes  peculiar  to  the  king 
and  council  to  be  gradually  assumed  by  other  sove* 
reign  courts^  The  establishment  of  the  court  of  ehan^ 
eery  in  England,  made  it  necessary  to  give  a  name 
to  the  more  ordinary  branch  of  law,  that  is,  the  pro^ 
'  vince  of  the  common  or  ordinary  courts ;  it  is  termed^ 
the  Common  Iajwo  :  and  in  oppositiou  to  it,  the  ex- 
traordinary branch  devolved  on  the  court  of  chancery 
is  termed  Equity ;  the  name  being  derived  from  the 
nature  of  the  jurisdiction,  directed  less  by  precise 
rules,  than  secundum  csquum  et  banum^  or  according 
to  what  the  judge  in  conscience  thinks  right  {a). 
Thus  equity,  in  its  proper  sense,  comprehends  every 
matter  of  law  that,  by  the  common  law,  is  left  with<» 
out  remedy ;  and  supposing  the  boundaries  of  the 
,  common  law  to  be  ascertained,  there  can  no  longer 
remain  apy  difficulty  about  the  powers  of  a  court  of 
equity.  But  as  these  boundaries  are  not  ascertained 
fay  any  natural  rule,  the  jurisdiction  of  common  law 
must  depend  in  a  great  measure  upon  accident  and 


(a)  At  curitt  sunto  rt jorisdictiones,  quflft  statuant  ex  aibHrio  boni 
viri  et  diflcretione  sina,  ubi  legis  nonna  deficit  hex  enim  noa 
safficit  caaibiia,  sed  ad  ea  quatf  plenitnque  accidunt  aptatur:  sapi- 
antlasima  autein  res  tempua,  (at  ab  antiqms  dictum  e8t),etnovor- 
tm  caaaum  qoottdte  author  et  inventor*  Bacon  de  Aug.  Sckn.  UL 
8>  capn  3,  aphor.  3S. 
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aorbitrary  practice;  and,  accordingly,  the  bound- 
aries of  common  law  and  equity  vary  in  different 
eountricB,  and  at  different  times  in  the  same  country. 
We  have  «een,  that  the  common  law  of  Britain  was 
originally  not  so  extensive  as  at  present ;  and  instan- 
ees  will  be  mentioned  afterward^  which  evince,  that 
the  common  law  is  in  Scotland  farther  extended  than 
in  England.  Its  limits  are  perhaps  not  accurately 
ascertained  in  any  country ;  which  is  to  be  regretted, 
because  of  the  uncertainty  that  must  follow  in  the 
practice  of  law.  It  is  lucky,  however,  that  the  dis- 
ease is  not  incurable :  a  good  understanding  between 
tke  judges  of  the  different  courts,  with  just  notions 
of  law,  may,  in  tune,  ascertain  these  limits  with  suf- 
ficient accuracy. 

-  Among  a  plain  people,  strangers  to  refinement  and 
aubtilities,  law-^suits  may  be  frequent,  but  never  are 
intricate.  Regulations  to  restrain  individuals  from 
doing  mischief,  and  to  enforce  performance  of  cove- 
nants, composed  originally  the  bulk  of  the  common 
Inw ;  and  these  two  branches,  among  our  rude  an- 
cestors, seemed  to  comprehend  every  sulgect  of  law. 
The  more  refined  duties  of  morality  were,  in  that 
early  period,  little  felt,  and  less  regarded.  But  law, 
in  this  simple  form,  cannot  long  continue  stationary : 
for,  in  the  social  state,  imder  regular  discipline,  law 
ripens  gradually  with  the  human  faculties  ;  and  by 
ripeness  of  discernment,  and  delicacy  of  sentiment, 
many  duties,  formerly  neglected,  are  found  to  be 
binding  in  conscience.  Such  duties  dm  no  longer  be. 
neglected  by  courts  of  justice ;  and  as  they  made  no 
part  of  the  common  law,  they  come  naturally  under 
the  jurisdiction  of  a  court  of  equity. 

» 

The  chief  objects  of  benevolence,  considered  as  a 
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dut^t  are  o«r  relxtions,  our  baefaebltB,  our  matters, 
our  aerrantiB,  &c. ;  and  these  duties,  or  the  moat  oV 
vioua  of  them,  come  under  the  cogniaaiice  of  oommop 
law.  But  there  are  other  oannectiona,  wfaidi,  though 
more  transitory,  produce  a  sense  of  duty.  Two  per- 
sons  shut  up  in  the  same  prison,  though  no  way  coii^ 
nected  but  by  contiguity  and  resemblance  of  condi- 
tion, are  sensible,  however,  that  to  aid  and  comfort 
each  other  is  a  duty  incumbent  on  them.  Two  per« 
sons,  shipwrecked  u})on  the  same  desart  island,  are 
sensible  of  the  like  mutual  duty.  And  there  is  eves 
£Kmie  sense  of  this  Iqnd,  among  a  number  of  persona 
in  the  same  ship,  or  under  the  same  military  com^ 
mand. 

Thus  mutual  duties  among  individuals  multiply  by 
vteiety  of  connections ;  and  in  the  progress  of  socie- 
ty, benevolence  becomes  a  matter  of  conscience  m  a 
thousand  instances,  formerly  disregarded.  The  du- 
ties that  arise  from  connections  so  slender,  are  taken 
under  the  jurisdiction  of  a  court  of  equity ;  whieh, 
at  first,  exercises  its  jurisdiction  with  great  reserm, 
interposing  in  remarkable  cases  only,  where  the  duty 
is  palpable.  But,  gathering  courage  from  success,  it 
ventures  to  enforce  this  duty  in  more  delicate  drcnm- 
stances :  one  case  throws  light  upon  another :  men, 
by  the  reasoning  of  the  judges,  become  gradually  more 
acute  in  discerning  their  duty :  the  judges  become 
more  and  more  acute  in  distinguishing  cases ;  and 
this  branch  of  law  is  impercq>tiMy  moulded  into  a 
ffynlem.  (d)  In  rude  ages,  acts  of  benevolenee,  however 

(a)  At  curiae  ille  uni  virone  cooinuttannir,  sed  ex  ploribut  con- 
stant Nee  decreU  ezeant  cum  silentio :  sed  judioes  sententie 
suae  rationes  adducant»  idque  palam^  atque  adstante  corona ;  ut 


pwuiiir  tbe  conneetioii  may  be,  lure  but  fafartly  pet^ 
€tdved  to  bb  our  dtuty :  fiuch  peoroeptions  become  gr»- 
^hudi^  more  fern  and  dear  by  cufltcmi  siM  refleotioH ; 
^md  when  men  are  so  far  enlightened,  it  is  the  dttty 
a6  WeU  as  honour  of  judges  to  interpose*. 

This  brandi  of  equitable  junsdictioti  shall  be  iUus- 
trated  by  various  examples.  When  goods  by  laboi^, 
^md  perhaps  with  danger,  are  recovered  from  (be  i^ea 
after  a  shipwreck,  every  one  perceives  it  tx>  be  the 
duty  of  the  proprietor  to  pay  salvage.  A  man  reti^ 
tures  hJB  life  to  save  a  house  &om  fire,  and  is  snt- 
cesafnl ;  no  mortal  can  doubt  that  he  is  entitled  to  a 
Mcomf^nce  from  the  proprietor,  who  is  benefited. 
If  a  man's  affairs  by  his  absence  be  in  disordn*,  ought 
not  the  friend  who  undertakes  the  muiagemmit  to 
be  Jtept  mekmnis,  though  the  subject  upon  whidi  his 
mon^  .was  usefully  bestowed,  may  have  afterward 
fmshed  cssually  ?  Who  can  doubt  of  the  following 
fra|iOBStion,  That  I  am  in  the  wrcmg  to  demand  mo^ 
aeyfrpn  my  debtor,  while  I  withhoVi  the  sum  lowe 
Inm,  which,  perhaps,  may  be  his  only  resource  for 
daieg  me  justice  ?  Siadi  a  proceeding  must,  in  the 
common  aeme  of  maiikind,  appear  partial  and  op«- 
pfMsive.  By  the  oommon  law,  however,  no  remedy 
is  nibrded  in  this  case,  nor  in  Ubit  others  mentioned. 
But  equity  affords  a  remedy,  by  enlbidng  what  in 
such  circumstttnces  every  man  perceives  to  be  his 
duty.  I  shall  add  but  ob«  example  more :  in  a  vio« 
kut  8torra»  the  heaviest  goods  are  thrown  overboard, 
in  «der  to  disbarden  the  ship :  (he  pMprietora  of 

quod  ipsa  potesUte  sit  liberom,  fama  tamen  et  existimatiooe  ait 
circmnacriptuin.    Bacon  de  Aug.  Scienl,  lib.  S,  cap.  3,  aphor.  3B. 
*  See  Essays  on  Mohdity  a&d  Natural  Religion,  Second  Edi* 
lioa,4p^l08.     . 
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the  goodfl^  presffived  by  tluB  tneaiis  horn  tbd  sea, 
mHst  be  sensible  that  it  is  their  duty  to  repair  Ae 
loss ;  for  the  man  who  has  thus  abandoned  his  goods 
for  the  common  fia&ityf  oug^t  to  be  in  no  worse  con^ 
dition  than  themselves.  £quit|r  dictates  this  to  be 
their  duty;  and  ^  they  be  refractMy,  acourt  of  equity 
will  interpose  in  behalf  of  the  sufferer. 

It  appears  now  clearly,  that  a  court  of  equity  com<- 
mences  at  the  limits  o£  the  common  law,  and  eD&xrce^ 
benevolence  where  the  law  of  nature  makes  it  our 
du^.  And  thus,  a  court  of  eqpiity,  aocoii^[iaBying 
the  law  of  nature  in  its  gradual  refinements,  enforces 
every  natural  duty  that  ia  not  provided  for  at  cma- 

mon  law. 

The  duties  hitherto  mentioned,  arise  firam  am- 
nections  independent  altogether  of  consent*  Cove- 
nants and  promises  also,  are  the  source  of  various 
dutijBS*  The  most  obvious  of  these  duties,  being 
ocmmionly  declared  in  words,  belong  to  common  law« 
every  incident  that  can  possibly  occur  in  fsMl^ 
a  covenant,  is  seldom  foreseen ;  and  yet  a  court 
of  common  law,  in  giving  Judgment  upon  ooviraaBts, 
considers  nothing  but  declared  will,  neglecting  ind^ 
dents  that  would  have  been  provided  for,  hod  they 
been  foreseen^  Further,  the  inductive  motive  for 
ynaking  a  covenant,  and  its  ultimate  purpose  and  in* . 
itendment,  are  circumstances  disr^arded  at  common 
law :  these,  however,  are  cspital  circumstances ;  and 
justice,  whoe  th^  are  neglected,  cannot  be  fulfilkd. 
Hence  the  powers  of  a  court  of  equity,  with  itspcct 
to  engagements.  It  supplies  imperfections  in  com- 
mon law,  by  taldng  under  consideration  every  mate- 
nal  circumstance,  in  order  that  justice  may  be  distri- 
buted in  the  most  perfect  manner.    It  supplies  a  de- 


.  IXT»0DUCT10X. 


.Seet  in  wArdfl,  wliere  wiU  is  evidently  nuire  extenuve: 
it  rejects  words  that  unwarily  go  beyond  will ;  and 
it  gives  aid  to  will  where  it  happens  to  be  obscorely 
or  imperfectly  expressed^  By  taking  such  liberty,  a 
covenant  is  made  effectual,  according  to  the  aim  and 
purpose  of  the  contractors  ;  and  without  such  liberty, 
sddom  it  happens  that  justice  can  be  accurately  dis- 
tributed. 

In  handling  this  branch  of  the  subject,  it  is  not 
easy  to  suppress  a  thought  that  comes  cross  tiie  mind. 
The  jurisdiction  of  a  court  of  connnon  law,  with  re- 
spect to  covenants,  appears  to  me  odd  and  unaccount^ 
Me.     To  find  the  jurisdiction  of  this  court  limited, 
as  above  mentioned,  to  certain  duties  of  the  law  of 
jsatnre^  without  comprehending  the  whole,  is  not  sin- 
-gfUar  nor  aaonudous.    But  with  respect  to  the  cir- 
^uaatftances  that  occur  in  the  same  cause,  it  cannot 
Ml  to  appear  sing^ular,  that  a  court  should  be  con- 
fined  to  a  few  of  these  drcumstanoes,  neglecting  others 
ibo  less  material  in  point  of  justice.     This  reflection 
will  be  set  in  a  dear  light  by  a  single  example.    Every 
one  knows,  that  an  English  double  bond  was  a  con- 
trivance to  evade  the  old  law  of  i:his  island,  which 
prohibited  the  taking  interest  for  money;  the  pro- 
fessed purpose  of  this  bond  is,  to  provide  fbr  interest 
and  costs,  beyond  which  the  penal  part  ought  not  to 
be  exaeted ;  and  yet  a  court  of  common  law,  confined 
strictly  to  the  words  or  declared  will,  is  necessitated 
knowingly  to  commit  injustice.     The  moment  the 
i«Bi  of  payment  is  past,  when  there  cannot  be  either 
costs  or  interest,  this  court,  instead  of  pronouncing 
sentence  for  what  is  really  due,  namely,  the  sum  bor- 
rowed, must  follow  the  words  of  the  bond,  and  give 
for  the  double.     This  defect  in  the  consti- 
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tutioa  of  aixmrt,  is  to^irensEUrlcBUe  to  iiave  lieen  ovw- 
lodged :  a  remedy»  accoidiiigly,  is  proved,  though 
£eu*  firom  being  of  tiie  mcBt  perfect  kind;  and  that  is, 
a  privilege  to  apply  to  the  court  of  eqiiitf  for  redress. 
Far  better  had  it  been,  eithesr  to  withdraw  covena&ts 
altogether  fram  the  oommon  law,  or  to  empower  the 
judges  of  that  law  to  determine  aeoording  to  the 
principles  of  justice,  (a)  I  need  scarce  observe,  that 
the  present  reflection  regards  England  only,  where 
equity  and  common  law  are  appropriated  to  different 
courts.  In  Scotland,  and  other  countries  where  both 
belong  to  the  same  court,  the  inconvenience  mentapn- 
ed  cannot  happen.— *^But  to  return  to  the  gradiud 
extension  of  equity^  which  is  our  present  theme : 

A  court  of  equity,  by  long  and  various  practiise, 
iinding  its  own  strength  and  utility,  and  impdled  by 
the  principle  of  justice,  boldly  undertakes  a  matter 
still  more  arduous ;  and  that  is,  to  coirect  or  miti^ 
gate  the  rigour,  and  what  even  in.  a  proper  smse  may 
be  tenned,  the  injustice  of  common  law.  It  is  not  itt 
human  foresight  to  establish  any  general  role^  that, 
however  salutary  in  the  main,  may  not  be  oppresrive 
and  unjust  in  its  application  to  some  singolar  cases. 
Every  work  of  man  must  partake  of  the  imperfock 
tion  of  its  author ;  sometimes  falling  short  of  its 
pur^Kise,  and  sometimes  going  beyond  it  If,  with 
respect  to  the  former,  a  court  of  equity  be  usafiil,  it 
may  be  jHronounoed  necessary  with  respect  to  the  lat- 
ter.; for,  in  society,  it  is  cartainly  a  greater  object  to 
prevent  logal  oppression,  whidi  alarms  ev^^ry  indivi^ 
dual,  than  to  supply  legal  defects,  scarce  regarded  but 

(fl)  And  irccordingly,  by  4**  kcmvR,  cap.  16,  sect.  13,  the  de* 
Ivndaiit,  pending  action  on  «  double  bond,  offering  payment  of 
pmd{)iil»  interest^  and  coats^  ahall.be  diadiatged  by  the  ooitrt 
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bjr  thoM  iBUDedistely  cofiommL  The  iUiuitrioiis  Ba- 
eon,  upoA  Mb  mArject,  capiiMea  himself  widi  great 
proprietf  >-^'*  Habeant  ciir»  pcaetorue  potestetem 
«<  tarn  sabTeniendi  ocmtra  rigoiem  legis,  quam  sup- 
^  plendi  defiectum  legis.  Si  cnim  porregi  debet  re-* 
*^  medium  ei  faem  lex  preeteriit,  multo  magis  ei 
*^  quern  vuhicravit."  * 

AU  the  variety  of  matter  hitherto  mentioned  is  re* 
gnhrted  by  the  princiide  of  justice  solely.    It  may, 
at  first  view,  be  thoo^t,  that  this  takes  in  the  whole 
oompass  of  law,  and  liiat  there  is  no  i«maining  field 
to  be  occupied  by  a  oomrt  of  equity.   But,  uponmore 
navfow  iaspwthia,  we  find  a  number  of  law-cases  in- 
to wlucfa  justaee  enters  not,  but  only  utility.    Expe- 
dieacy  requires  diat  these  be  brought  under  the  cog- 
nisance of  a  court ;  and  the  court  of  equity,  gaining 
daily  m<»re  weight  and  authority,  takes  naturally  such 
matters  under  its  jurisdiction.    I  shall  give  a  few 
eammples.    A  lavish  man  submits  to  have  his  son 
mad^  his  interdictor:  this  agreement  as  not  unjust;* 
but,  tending  to  the  cMruption  of  manners,  by  revers- 
ing the  order  of  nature,  it  is  reprobated  by  a  court 
of  equity,  as  eanira  botws  m&res.    This  court  goes 
farther:  it  discountenances  many  things  in  them- 
selves indifferent,  merely  because  of  their  bad  ten- 
dency.   A  pactum  de  quota  UHs  is  in  itself  innoMCMt, 
and  may  be  beneficial  to  the  client  as  well  as  t6  the 
advocate :  but  to  r^siove  the  temptation  that  advo- 
cates are  under  to  take  advantage  of  their  clients  in- 
stead of  serving  them  faithfully,  this  coiut  declares 
against  such  pactions.    A  court  of  equity  .goes  still 
farther,  by  consulting  the  public  interest  with  relation 


*  De  Aug*  Scamt  lib.  8,  a^.  5,  aphor.  45. 
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to  matters  not  otherwise  bad^  but  by  doeasioning  ui|* 
neeessary  trouble  and  vexation  to  individuals.  Hepce 
tbe  origin  of  regulations  tending  to  abridge  lawsuits. 
.  A  mischief  that  affects  the  whole  community,  fi- 
gures in  the  imagination,  and  naturally  moves  judges 
to  stretch  out  a  preventive  hand.  But  what  shall  we 
say  of  a  mischief  that  affects  one  person  only,  or  but 
a  few  ?  An  estate,  for  example,  real  or  personal,  is 
left  entirely  without  management,  by  the  infancy  of 
the  proprietor,  or  by  his  absence  in  a  remote  country : 
be  has  no  friends,  or  they-  are  unwilling  to  interpose. 
It  is  natural,  in  this  case,  to.  apply  for  puUic  autfaor'- 
ity.  A  court  of  common  law,  confined  within  cer- 
tain precise  limits,  can  give  no  aid ;  and,  therefore, 
it  is  necessary  that  a  court  of  equity  should  under- 
take cases  of  this  kind ;  and  the  prevmtave  remedy 
is  easy,  by  naming  an  administrator,  or,  as  termed 
in  the  Roman  law,  curator  hanorum^  A  similar  ex- 
ample is,  where,  jt  court  of  equity  gives  authority  to 
oeU  the  land  of  one  under  age,  where  the.  sale  is  ne- 
cessary for  payment  of  debt :  to  decline  interposing, 
ivould  be  ruinous  to  the  proprietor ;  for,  without  au- 
thority of  the  court,  no  man  will  venture  to  purchase 
from  one  under  age.  Here  the  motive  is  humanity 
to  a  single  individual ;  but  it  would  be  an  imperfee- 
tion  in  law,  to  abandon  an  innocent  person  to.  ruin, 
when  the  remedy  is  so  easy.  In  the  cases  governed 
by  the  motive  of  public  utility,  a  court  of  equity  in-, 
terposes  as  a  court  properly,  giving  or  denying  ac- 
tion, in  order  to  answer  the  end  purposed ;  but  in 
the  cases  now  mentioned,  and  in  others  similar,  there 
is  seldom  occasion  for  a  process ;  the  court  acts  by 
magisterial  powers. 

The  powers  abovei^et  forth  assumed  by  our  courts 
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of  equity,  are,  in  effect,  the  same  that  were  asgumed 
by  the  Roman  Prsetor,  from  neceasi^,  without  any 
express  anthority. — *'  Jus  prstbriiim  eat  quod  pr»- 
**  tores  introduxerunt,  adjuvandi  vel  aupplendi  vd 
**  corrigeodi  juris  Civilis  gratia,  propter  utilitatem 

**  publioam^"* 

Having  given  a  historical  view  of  a  court  of  equi- 
ty, firom  its  origin  to  its  present  extent  of  power  and 
jurisdiction,  I  proceed  to  some  other  matters,  which 
must  be  premised  before  entering  into  particulars. 
The  first  I  shall  insist  on,  is  of  the  greatest. moment, 
namely,  Whether  a  court  of  equity  be,  or  ought  to  be, 
governed  by  any  general  rules  ?   To  determine  eveiy 
particular  case,  according  to  what  is  just,  equal,  and 
salutary,  tddng  in  all  drcnmstances,  is  undoubtedly 
the  idea  of  a  court  of  equity  in  its  perfection ;  and 
had  we  angels  for  judges,  sueh  would  be  their  method 
of  proceeding,  without  regarding  any  rules, — ^but  men 
are  liable  to  prejudice  and  error,  and  for  that  rea^ 
son,  cannot  safely  be  trusted  with  unlimited  powers. 
Hence,  the  necessity  of  establishing  rales,  to  preserve 
uniformity  of  judgment  in  matten^  of  equity  as  well 
as  of  common  law, — the  necessity  is  perhaps  greater 
in  the  former,  because  of  the  variety  and  intricacy  of 
equitaUe  circumstances.     Thus,  though  a  particular 
case  may  require  the  interposition  of  equity  to  cor- 
rect a  wrong  or  supply  a  defect ;  yet  the  judge  ought 
not  to  interpose,  tmless  he  can  found  his  decree  upon 
aome  rule  Uiat  is  equally  applicable  to  all  cases  of  the 
idad.    If  he  be  under  no  limitation,  his  decrees  will 
appear  arbitraiy,  though  siibetantially  just, — and, 
irtiiek  is  worse,  will  often  be  arbitrary,  and  substan- 
tially unjust ;  for  such,  too  frequently,  Bre  human 

•  L.  7,  5  1,  De  justHia  et  jure. 
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)»ooeediiigs  wken  autgecfeed  to  no  oantNi  Qm^rei 
nile^  it  is  tru0»  must  often  produee  decreeB  that  we 
materially  lugufit ;  for  no  rule  can  be  equally  just  in 
its  application  to  a  vhole  dass  of  cases  that  are  far 
from  being  the  same  in  erery  circorastance, — bull  this 
inconvenience  must  be  tolerated,  to  avoid  a  greater, 
that  of  making  judges  arbitrary.  A  court  of  equity 
is  a  happy  invention,  to  remedy  the  errors  of  common 
law, — ^but  this  remedy  must  stop  somewhere;  iw 
courts  cannot  be  established  without  aid,  to  be  cheeks 
one  upon  another.  And  hence  it  is,  that,  in  the  na- 
ture of  things,  there  cannot  be  any  other  check  upon 
a  court  of  equity  but  general  rules.  Bacon  expresses 
himself  upon  this  subject  with  his  usual  elegance  and 
per8picui<y.r-^^'  Non  sine  causa  in  usum  venerat  apud 
'*  Romanos  album  praetoris,  in  quo  praescripsit  et 
**  publicavit  quomodo  ipse  jus  dicturus  esset.  Quo 
«  exemplo  judices  in  curiis  pnctoriia,  reguhis  sibi 
^  certaa  (quantum  fieri  potest)  pn^nere,  casque 

publice  affigere,  debent.    Etenim  optima  est  lex, 

quae  minimum  relinquit  arbitrio  judicis,  optinnus 

judex  qui  minimum  siln."* 

In  perusing  tlie  following  treatise,  it  will  be  dis- 
covered, that  the  connections  regarded  by  a  court  of 
equity  seldom  arise  from  personal  drcumstanees,  such 
as  birth,  resemblance  of  condition,  or  even  blood,  but 
generally  from  subjects  that  in  common  language  are 
denominated  goods.  Why  should  a  court,  actuated 
by  the  spirit  of  refined  justice,  overlodc  more  substan- 
tial ties,  to  apply  itself  solely  to  the  grosser  connec- 
tions of  interest?  doth  any  conneciion  founded  on 
property  make  an  impression  equally  strong  with  that 
of  firiendship,  or  blood-relation*  or  of  country  ?  doth 

*  De  aug.  rnent.  I.  8.  cap.  8.  aph.  46. 
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not  thB  law  of  nature  farsfi  duties  ob  the  Utter,  mor^ 
binding  in  conficience  than  on  the  fonneff  ?  Yet  the 
more  eonscientious  dutie&  are  left  connnonly  to  shiii 
for  themselves,  while  the  duties  founded  on  interest 
we  supported  and  enforced  by  eourts  of  equity.  This, 
at  first  view,  looks  like  a  prevailing  attachment  io 
riches ;  but  it  is  not  so  in  reality.  The  duties  arising 
from  the  eonaeetion  last  mentioned,  are  commonly  as- 
certained and  circumscribed^  so  as  to  be  susceptible  of 
a  general  rule  to  govern  all  cases  of  the  kind.  This 
is  seldom  the  case  of  the  other  natural  duties ;  which, 
for  that  reaso/i»  must  be  left  upon  conscience,  without 
receivii^  any  aid  from  a  court  o£  equity.  There  ar<^ 
for  example,  not  many  duties  more  firmly  rooted  in 
our  nature  than  that  of  charity ;  and,  upon  that  ac* 
count,  a  court  of  equity  will  naturally  be  tempted  to 
interpose  in  its  behalf.  But  the  extent  of  this  duty 
depends  on  sudi  a  variety  of  circumstances,  that  the 
wisest  heads  would  in  vain  labour  to  bring  it  und^ 
general  rules :  to  trust,  therefore,  with  any  court,  a 
power  to  direct  the  charity  of  individuals,  is  a  remedy 
which  to  society  would  be  more  hurtful  than  the  dis- 
ease ;  for,  instead  of  enforcing  this  duty  in  any  regu- 
lar manner,  it  would  open  a  wide  door  to  legal  tyran- 
ny and  oppression.  Viewing  the  matter  in  this  light, 
it  will  appear,  that  such  dutias  are  left  upon  con* 
science,  not  from  neglect  or  insensibility,  but  from  the 
difficulty  of  a  proper  remedy.  And  when  su(^  duties 
can  be  Inroiigfat  under  a  general  rule,  I  except  not  ey&t 
gratitude,  though  in  the  main  little  susceptible  of  ciiv 
cnmscription,  we  shall  see  afterward,  that  a  court  of 
equity  dedines  not  to  interpose. 

In  this  w6rk  will  be  found  several  instances  where 
equity  and  utility  are  in  opposition ;  and  when  that 
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happens,  the  question  is.  Which  of  them  ought  to  pre-> 
trail  ?  Equity,  when  it  regards  the  interest  of  a  few 
individuals  only,  ought  to  yield  to  utility  when  it  re^ 
gards  the  whole  society.  It  is  for  that  very  reason, 
that  a  court  of  equity  is  bound  to  form  its  decrees 
upon  general  rules ;  for  this  measure  regards  the  whole 
society,  by  preventing  arbitrary  proceedings. 

It  is  commonly  observed,  that  equitable  rights  are 
less  steady  and  permanent  than  those  of  common  law : 
the  reason  will  appear  from  what  follows.  A  rig^ 
is  permanent  or  fluctuating,  according  to  the  circum-^ 
stances  upon  which  it  is  founded.  The  circumstances 
that  found  a  right  at  common  law,  being  always  few 
and  weighty,  are  not  variable :  a  bond  of  borrowed 
money,  for  example,  must  subsist  till  it  be  paid.  A 
claim  in  equity,  on  the  contrary,  seldom  arises  with« 
out  a  multiplicity  of  circumstances ;  which  make  it 
less  permanent,  for  if  but  a  single  circumstance  be 
withdrawn,  the  claiqi  is  gone.  Suppose,  for  example, 
ihat  an  infeftment  of  annualrent  is  assigned  to  a  cre- 
ditor for  his  security :  the  creditor  ought  to  draw  his 
payment  out  of  the  interest  before  touching  the  capi- 
tal ;  which  is  an  equitable  rule,  because  it  is  fevour* 
able  to  the  assignor  or  cedent,  without  hurting  the 
assignee.  But  if  the  cedent  have  another  creditor 
who  arrests  the  interest,  the  equitable  rule  now  man* 
tioned  ceases,  and  gives  place  to  another ;  which  is, 
that  the  assignee  ought  to  draw  his  payment  oat  of 
the  capital,  leaving  the  interest  to  be  drawn  by  the 
arrester.  Let  us  next  suppose,  that  the  cedent  hath 
a  third  creditor,  who  after  the  arrestment  adjudges 
the  capital.  This  new  circumstance  varies  again  the 
rule  of  equity :  for  though  the  cedent's  interest  weighs 
not  in  opposition  to  that  of  his  creditor  arresting,  the 
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Ad^dging  enditor  and  the  arrester  are  upon  a  level 
aa  to  every  equitable  eongideratiion ;  aiid,  iqpon  Ibut 
aooount,  the  assignee,  who  is  the  preferabte  creditor, 
«,««*..  top^i.%  1«.w«.  U.«n  =  if  h.  b. ,« 
wining  to  ttike  payment  out  of  both  subjects  propor^ 
tionally,  but  only  out  of  the  capital,  or  out  of  the  in^ 
terest ;  he  ought  to  make  an  assignment  to  the  post- 
poned creditor,  in  order  to  redress  the  inequality ;  and 
if  he  refuse  to  do  this  act  of  justice,  a  court  of  equity 
will  interpose. 

This  example  shows  the  mutability  df  equitable 
claims :  but  there  is  a  cause  which  makes  them  ap- 
pear stiU  more  mutable  than  they  are  in  reality.  The 
strang^t  notion  is  eiitertained  of  the  stability  of  ^ 
ngfat  of  property ;  because  no  man  can  be  deprived 
of  his  property  but  by  his  own  deed.  A  claim  of  debt 
is  understood  to  be  stable,  but  in  an  inferior  degree ; 
beeanse  payment  puts  an  end  to  it  without  the  Will 
of  the  creditor*  But  equitable  rights,  which  common^ 
ly  accrue  to  a  man  without  any  deed  of  his,  are  often 
lost  in  the  same  manner :  and  they  will  naturally  be 
deemed  transitory  and  fluetuating,  when  they  depend 
so  little  On  the  will  of  the  persons  who  are  possessed 
of  tiiem» 

In  England,  where  the  courts  of  eqw^  and  eom* 
mon  law  are  different,  the  boundary  betweem  equity 
ttul  oofmnon  law,  where  the  l^islature  doth  not  iii* 
teipose,  will  reQiain  alwajrs  the  same.    Bat,  in  Scot* 

■ 

koMl,  and  citha  countries  Wbnre  equity  and  common 
law  are  united  in  one  court,  the  boundary  vmries  ini« 
pere^tibly ;  ft>r  what  originally  is  a  rule  in  equity^ 
lows  its  character  when  it  is  fuUy  established  in  ( 
fm^tice;  and  thoDi  it  is  considered  as  comtnon  law:/ 
thus  the  actio  negaticrum  gesterum^  retention,  salvage, 
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fte.  are  in  Scotland  scarce  ninW  oonridtted  at  dtfpeilA- 
in|^  on  prinldj^es  of  ^nitjr.  But  b^  cultivatkm  of  a»- 
dety,  and  prsctiot  of  law,  nicer  and  nicer  caaai  in 
vquitjr  being  daily  unfolded,  our  notions  of  equitf  aie 
prcscnred  alive ;  and  the  additions  made  to  that  fund, 
supply  what  is  withdrawn  from  it  by  comaooa  law. 

What  is  ilow  said,  suggests  a  questioB,  no  leas  in- 
tricate than  important^  Whether  eonunon  law  and 
equity  ought  to  be  committed  to  the  same  or  to  diC 
ferent  courts.  The  profound  Bacon  gives  his  o^n»* 
on  in  the  following  words. — ^*  Apud  nonnuilos  re- 
ceptum  est,  ut  jurisdictio,  quae  deeemit  seeunduin 
lequum  et  bonum,  atque  illA  altera,  quae  prooedit 
secnnditm  jus  strictum,  iisdem  cuiiis  deputentnr : 
apud  alios  autem,  ut  di versls :  omnino  platet  curi*- 
arttm  sisparfttio.  Neque  enim  servabitur  distinctaa 
casuum,  si  fiat  commi^tio  Jurisdictionum :  sed  am- 
'*  bitritun  legem  tiEuidekn  trahet"  *  Of  all  questienk 
those  which  conoem  the  constitution  of  a  state,  and 
its  politacal  interest,  being  the  most  involved  in  ciri 
ctkmstancBs,  are  the  most  difficult  to  be  brou^t  un'!* 
der  predse  rules.  I  pretend  not  to  deliver  any  opi^ 
nion ;  and  feeling  in  myself  a  bias  against  the  great 
authority  mentioned,  I  scarce  venture  to  form  an  opi^^ 
nion»  It  may  be  not  improper,  however,  to  haslffd 
a  few  observations,  preparatory  to  a  more  aceuratt 
discnasioh.  I  feel  the  weight  of  the  argument  urged 
in  the  passage  above  quoted*  In  the  science  of  ju^ 
risprudenoe,  it  is  undoubtedOy  of  great  importance^ 
that  the  boundary  between  equity  and  common  lan^ 
be  dearly  ascertained;  without  which  we  shall  in 
vidn  h<^  for  just  decisions :  a  judge,  who  is  tmeei^ 
tarn  whether  the  case  bdong  to  equity  6r  to 

*  Dfc  aug.  sdiMit  \*  $f  eap.  8,  9fh.  45. 
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IhW,  cannot  1iav6  a  clea^  ebsKeption  whait  judgmeni 
onght  to  be  pronounced.    But  a  ctmtt  that  judges  of 
botb,  being  reUeted  ham  tfeteHnining  this  preliini* 
nary  pointy  will  he  apt  to  lose  si^ht  altogether  of  tbd 
distinctitfn  b^twe^n  eoniinon  l^w  and  equity.   On  the 
other  handy  may  it  not  be  urged,  that  the  dividing 
amiolig  dijSerent  conrta  things  intimately  ccmnecCed» 
bears  hard  upon  every  one  who  ha^  a  claim  to  pro^ 
aecute  ?     Before  bringing  his  action,  he  must  at  his 
peril  determine  an  extreme  nice  point.  Whether  the 
case  be  governed  by  common  law,  or  by  equity.   An 
error  in  that  prelimipary  point,  though  not  fatal  to 
the  cause,  because  a  remedy  is  pi'ovided,  is,  however^ 
productive  of  much  trouble  and  expence.  Nor  is  the 
most  profound  knowledge  of  law  sufficient  always  to 
prevent  this  evil ;  because  it  cannot  always  be  fbreu 
seen  what  plea  will  be  put  in  for  the  defendaht^  whe^ 
ther  a  plea  in  ^uity  or  at  common  law.   In  the  next 
place,  to  us  in  Scotland  it  appears  extrelnely  uncouth, 
that  a  couri  (Should  be  so  constituted,  as  to  be  tiei 
down  in  many  instances  to  pronouAce  an  iniquitoulf 
judgment.     This  not  only  happens  frequently  with 
respect  to  covenants,  as  above  Mentioned,  but  will  al- 
ways ha|^n  where  a  claim  founded  on  cc^oimon  law,  ' 
which  must  be  brought  before  A  court  of  common  law, 
is  opposed  by  an  equitable  defente,  which  cannot  be 
regarded  by  such  a  court.    Weighing  these  different 
a^uments  with  some  attention,  the  preponderancy' 
seems  to  be  on  the  side  of  an  united  jurisdiction ;  so 
far,  at  least,  as  that  the  court  before  which  a  claim 
is  r^ularly  brought,  shoiQd  be  ^npowered  to  judge 
of  every  defence  that  is  laid  against  it.    The  sole  in- 
eonvetience  of  an  united  juris<fiction,  that  it  tends  to 

blend  common  law  with  eq^y,  may  aidmit  a  renttiUy, 
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hj  an  institute  distinguishing  with  accuracy  their 
boundaries :  but  the  inconvenienoe  of  a  divided  ju* 
risdiction  admits  not  any  effectual  remedy.     These 
hints  are  suggested  with  the  greatest  dlffideiioe ;  for 
I  cannot  be  ignorant  of  the  bias  that  naturally  is  pro^ 
duoed  by  custom  and  estalilished  practice. 
.    In  Scotland,  as  well  as  in  other  civilized  cotmtries, 
the  King's  council  waa  originally  the  only  court  thai 
had  power  to  remedy  defects  Or  redress  injustice  in 
common  law.    To  thia  extraordinary  power  the  Court 
of  Session  naturally  succeeded^  as  being  the  supreme 
court  in  civil  matters ;  for  in  every  well-regulated  so« 
ciety^  some  one  court  must  be  trusted  with  this  power^ 
and  no  court  more  properly  than  that  which  is  su- 
preme^    It  may  at  first  sight  appear  surprising,  thaJt 
no.  mention  is. made  of  this  extraordinary  power  in 
any  of  the  regtilations  eonceming  the  Court  of  Ses- 
sion.   It  is  probable,*  that  this  power  was  not  intend* 
ed,  nor  early  thought  of;  and  that  it  was  introduced 
by  necessity.     That  the  court  itself  had  at  first  no 
notion  of  being  possessed  of  this  power»  is  evident 
from  the  act  of  sederunt,  November  ST*  159Sf  de- 
claring! ''  That  in  time  comii^  they  will  judge  and 
**  decide  upon  clauses  irritant  contained  ih  contracts/ 
<<  tacks,  infeftments,  bonds  and  obligations,  precisely- 
''  according  to  the  words  and  meaning  of  the  same  ;**. 
which  in  effect  was  declaring  themselves  a  court  of 
common  law,  not  of  equity^    But  the  mistake  wa» 
discovered :  the  act  of  sederunt  wore  out  of  use ;  and 
now,  for  more  than  a  century,  the  Court  of  Session 
hath  acted  as  a  court  of  equity,  as  well  as  of  common 
law.     Nor  is  it  rare  to  find  powers  unfolded  in  prac- 
tice, that  were  not  in  view  at  the  institution .  of  a 
court    When  the  Roman  Pretor  was  created  to  be 
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the  supreme  jvtdge^  in  place  of  the  Consuls,  there  is 
no  appearance  that  any  instructions  were  given  him 
concerning  matters  of  equity.  And  even  as  to  the 
English  Court  of  Chancery,  though  originally  a  court 
of  equity,  there  was  not  at  first  the  least  notion  en- 
tertained of  that  extensive  jurisdiction  to  which  in 
latter  times  it  hath  justly  arrived. 

In  Scotland,  the  union  of  common  law  with  equity 
in  the  supreme  court,  appears  to  have  had  an  influ*- 
ence  upon  inferior  courts,  and  to  have  regulated  their 
powers  with  respect  to 'equity.  The  rule  in  general 
is,  l^at  inferior  courts  are  confined  to  common  law: 
and  hence  it  is  that  an  action  founded  merely  upon 
equity,  such  as  a  reduction  upon  minority  and  lesion, 
upon  fraud,  &c  is  not  competent  before  an  inferior 
court.  But  if  against  a  process  founded  on  common 
law  an  equitable  defence  be  stated,  it  is  the  practice 
of  inferior  courts  to  judge  of  such  defence.  Imitation 
of  the  supreme  court,  which  judges  both  of  law  and 
equity,  and  the  inconvenience  of  removing  to  another 
eourt  a  process  that  has  perhaps  long  depended,  paved 
the  way  to  this  enlargement  of  power.  Another  thing 
already  taken  notice  of,  tends  to  enlarge  the  powers 
of  our  inferior  courts  more  and  more ;  which  is,  that 
many  actions,  founded  originally  on  equity,  have,  by 
long  practice,  .obtained  an  establishment  so  firm  as  to 
be  reckoned  branches  of  the,  common  law..  This  is 
the  case  of  the  actio  negotiorum  gestarum,  of  recom- 
pence,  and  many  others,  which,  for  that  reason,  are 
now  commonly  sustained  in  inferior  courts. 

Our  courts  of  eqiuty  have  advanced  far  in  second- 
ing the  laws  of  nature,  but  have  not  perfected  their 
course,  Evety  clear  and  palpable  duty  is  counte- 
nanced with  an  action;  but  many  of  the  more  re- 


fiAed  duties,  aisi  will  he  pe^  ^f^^mrai^  am  toft  ptiH 
witliQut  remedy.  UntU  meii^  tlu^i|g)ily  humamjsed» 
be  generally  agreed  abqut  these  more  jr^fin^  duties, 
it  is  perhaps  the  more  prudent  measure  for  a  opurt  of 
equity  to  leave  them  upon  conscience.  Neither  dptji 
this  court  profess  to  take  under  its  prote0iQn  0v^y 
covenant  and  agreement.  Many  engagements  of  y^ 
rious  sortiB,  the  fruits  of  idlenesa,  are  too  triflingi  or 
too  ludicrous,  to  merit  the  countenance  of  l^wi  a 
court,  whether  of  common  law  or  of  equityt  eaimot 
preserve  its  dignity  if  it  descend  to  sueh  mattei^. 
Wagers  of  all  sorts,  whether  uptw  horses,  codc^  or 
accidental  events,  are  of  this  sort.  People  may  amuae 
themselves,  and  men  of  easy  fortunes  may  pass  their 
whole  time  in  that  manner,  because  there  is  no  lair 
against  it ;  but  pastime,  contrary  to  its  nature,  oi:^;lit 
not  to  be  converted  into  a  serious  matter,  by  hruqign 
ing  the  fruits  of  it  into  a  court  of  justice.  This  dotn 
trine  seems  not  to  have  been  thoroughly  understood, 
when  the  Court  of  Session,  in  a  case  reported  by 
Dirleton,  sustained  action  upon  what  is  called  there 
a  gponsio  hidfiera.  A  man  having  taken  a  piece  of 
gold,  imder  condition  to  pay  back  a  greater  suna,  in 
case  he  should  be  ever  married,  was  after  his  mai^ 
riage  sued  for  performance.  The  Court  sustained 
process ;  though  several  of  the  judges  were  of  opi* 
nion,  that  sptmsiones  ludiera  ought  not  to  be  author^ 
ised*.  But,  in  the  following  remarkable  case,  the 
Court  judged  better.  In  the  year  1698,  a  bond  was 
executed  of  the  following  tenor.  **  I,  Mr.  William 
**  Cochran  of  Kilmarnock,  for  a  certain  sum  of  money 
**  delivered  to  me  by  Mr.  John  Stewart,  younger,  of 
^  Blackball,  bind  and  oblige  me,  my  heirs  and  sue* 

•  February  9,  1676. 
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*'  bMaoi9»  to  4diy«r  tp  tlui  suM  Mr ,  Jolm  ISiew»t» 
'f  Iw  heirs,  ectecutara .  mi  Bmgwe^$  tbe  a«m  af 
'^  one  huAtod  ^ttinm^  in  g9ld»  iai4  that  ao  acMW  M 
'*  If  or  tbe  heira  deso^pdmg  of  my  bod^,  ahull  euo^ 
*«  oeed  to  the  dignity  and  estate  of  Dundonald.*' 
Thk  mmx  being  daimed  from  the  heir  of  the  obligor, 
now  Earl  of  Duiid<niald,  it  waa  objected.  That  diia 
being  a  ^pansio  Micra  ought  Hot  to  be  oountnaneed 
with  an  action.  It  was  answered,  That  baigaina 
like  the  preaent  are  not  against  law  s  for  if  pnTcbaa* 
ingthe  hope  of  aneceaaion  frinn  a  remote  hfBir  be  law- 
fnl*t  it  eannot  be  unlawful  to  give  him  a  annij  on 
condition  of  receiving  a  greater  whai  he  shall  nn^ 
ceed.  If  an  heir  pinched  for  money  procure  it  upon 
diaadvantageoua  terms,  equity  will  relieve  hhn :  but,, 
in  the  present  case,  there  ia  no  evidence,  nor  indee4. 
auapioon,  of  inequality.  It  was  replied*  Tlwt  H 
tenda  nottothegoodofaociety  toeuatainaetMmupon 
auch  bargaina :  tib^  do  not  advance  cinnmeree^  wir 
contribute  in  any  d^ree  to  the  comforta  of  life ;  why 
then  ahould  a  court  be  bound  to  support  them  ?  It 
ia  aufficimt  that  they  ore  not  reph>bated,  but  left 
upon  ccmadence  and  private  faith.  The  C!ouft  re- 
fiiaed  to  suatain  action ;  reserving  it  to  be  emaidered, 
whether  the  pursuer,  upon  proving  the  ex;tent  of  the 
sum  given  by  him,  be  not  entitled  to  demand  it  backf . 
The  multiplied  combinations  of  individuate  in  so- 
ciety, auggeat  rules  of  equity  so  numeroua  and  vari- 
ous, that  in  vain  would  any  writer  think  of  eoUect- 
ing  all  of  them.  From  an  undertaking  which  is  In 
a  good  measure  new^  all  that  can  be  expected  ia  a 

^  See  FoimCainliJilI,  July  f  9,  170a^  Rag  conira  Brawn. 

f  Pib.  7, 1^53,  Sir  Midiael  Stewart  of  Blackball  conira  Bari 
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ootteetiim  of  some  af  the  capital  ctmtB  diat  oeeiir  ih& 
mogt  fire^uent  in  law-procieediiigB.  TIua  colleetioa' 
will  oomprehendiiMxiy  rules  of  equity,  bobm  of  them 
probably  of  tiie  mo9t  extensiTe  application.  Nor  will 
it  be  without ' profit,  even  as  to  subjects  omitted; 
for  by  diligently  observing  the  implication  of  equit* 
d>le  principles  to  a  number  of  leading  cases,  a  habit 
is  gradually  formed  of  reasoning  correetly  upon  mat- 
ters of  equity,  which  will  enable  us  to  apply  the 
same  principles  to  new  ca  es  as  they  occurs 
-  Having  thus  given  a  general  view  of  my  subject,  I 
shall  finish  with  giving  my  motive  for  appearing  in 
print.  Practising  lawyers,  to  whom  the  subject  must 
already  be  fiamiliar,  require  no  instruction.  This 
treatise  is  dedicated  to  the  studious  in  general,  such' 
as  are  fond  to  improve  their  minds  by  every  exercise 
of  the  rational  faculties.  Writers  upon  law  are  too 
much  confined  in  their  views :  their  works,  calculat- 
ed for  lawyers  only,  are  involved  in  a  cloud  of  obscure 
woi^  and  terms  of  art,  a  language  perfectly  unknown, 
except  to  those  of  the  profession.  Thus  it  happens, 
that  ihe  knowledge  of  law,  like  the  hidden  mysteries 
of  somd  Pagan  Deity,  is  confined  to  its  votaries ;  as 
if  others  were  in  duty  bound  to  blind- and  implicit 
submission.  But  such  superstition,  whatever  unhap- 
py progress  it  may  have  made  in  religion,  never  can 
prevail  in  law :  men  who  have  life  or  fortune  ift  stake, 
take  the  liberty  to  think  for  themselves ;  and  are  no 
less  ready  to  accuse  judges  for  legal  oppression,  than 
others  foir  private  violence  or  wrong.  Ignorance  of 
law  hath  in  this  respect  a  most  unhappy  effect :  we 
all  regard  with  partiality  our  own  interest ;  and  it  re- 
quires knowledge  no  less  than  candoiu*,  to  resist  the 
thought  of  being  treatied  unjustly  when  a  court  pro- 
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nounceth  s^akist  us.  Thtu  peevishness  and  dSsoon- 
tent  anise,  and  are  vented  against  the  judges  of  the 
land.  This,  in  a  free  government,  is  a  dangerous 
and  infectious  spirit,  to  remedy  which,  we  cannot  be 
too  solicitous.  Knowledge  of  those  rational  princi- 
ples upon  which  law  is  foimded,  I  venture  to  sug- 
gest, as  a  remedy  no  less  efficacious  than  palatable. 
Were  such  knowledge  universally  spread,  judges  who 
adhere  to  rational  principles,  and  who,  with  superior 
understanding,  can  reconcile  law  to  common  sense, 
would  be  revered  by  the  whole  society. '  The  fame 
of  their  integrity,  supported  by  men  of  parts  and 
re^ng,  would  descend  to  the  lowest  of  the  people ; 
a  thing  devoutly  to  be  wished  !  Nothing  tends  more 
to  sweeten  the  temper,  than  a  conviction  of  impar- 
tiality in  judges,  by  which  we  hold  ourselves  secure 
against  ev^  insult  or  wrong.  By  that  means,  peace 
and  concord  in  society  are  promoted,  and  individuals 
are  finely  disciplined  to  submit  with  the  like  defer- 
ence, to  all  other  acts  of  legal  authority.  Integrity 
is  not  the  only  duty  required  in  a  judge ;  to  behave 
so  as  to  make  every  one  rely  upon  his  integrity,  is  a 
duty  no  less  essential.  Deeply  impressed  with  these 
notions,  I  dedicate  my  work  to  every  lover  of  science ; 
having  eildeavoured  to  explain  the  subject  in  a  man- 
ner that  requires  in  the  reader  no  particular  know- 
ledge of  municipal  law.  In  that  view  I  have  avoid- 
ed terms  of  art ;  not  indeed  with  a  scrupulous  nicety, 
which  might  look  like  affectation ;  but  so  as  that, 
with  the  help  of  a  law-dictionary,  what  I  say  mfiy  be 
easily  apprehended, 

Obder,  a  beauty  in  every  composition,  iis  essential 
in  a  treatise  of  equity,  which  comprehends  an  endless 
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vwiety  of  mattar.  To  avoid  obscuirity  aiid  coofuaioi^ 
we  must,  witb  tb?  atrictest  accuracy,  biiug  under  one 
vi^Wt  things  intimately  connected,  and  handle  sepa- 
fately  things  unconnected,  or  but  slightly  connected. 
Two  great, principles,  Justice  and  Utility,  govern  the 
prooeedingis  of  a  court  of  equity ;  and  every  matter 
that  belongs  to  that  court,  is  regulated  by  one  or 
othar  of  these  principles.  Hence  a  division  of  the 
present  work  into  two  books,  tiie  first  appropriated 
to  justice,  the  second  to  utility ;  in  which  I  have  en-» 
deavoured  to  ascertain  idl  the  principles  of  equity 
that  occurred  to  me.  I  thought  it  would  benefit  the 
reader  to  have  these  principlee  illustrated  in  a  third 
book,  where  certain  important  subjects  are  selected, 
to  be  regularly  discussed  from  beginning  to  end; 
mch  as  furnish  the  most  frequent  opportunities  for 
appljring  the  principles  asoertaiAcd  in  the  former  part 
of  the  work. 
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Powers  of  a  Court  of  Equity,  derived  from  the 

Principle  of  Justice. 

In  the  Introductioii,  occasion  was  taken  to  show, 
that  a  court  of  eq^uity  is  necessary,  first,  to  supply 
the  defects  of  common  law,  and,  next,  to  correct  its 
rigour  or  injustice.  The  necessity  in  the  former  case 
arises  from  a  principle.  That  where  there  is  a  right, 
it  ought  to  be  made  effectual;  in  the  latter,  from 
another  principle.  That  for  every  wrong  there  ought 
to  be  a  remedy.  In  both,  the  object  commonly  is  pe- 
cuniary  interest.  But  there  is  a  legal  interest  which 
is  not  pecuniary ;  and  which,  for  the  sake  of  perspi- 
cuity, ought  to  be  handled  separately.  In  that  view, 
the  present  book  is  divided  into  two  parts.  In  the 
first  are  treated,  the  powers  of  a  court  of  equity  to 
supply  defects,  and  to  correct  injustice  in  the  com- 
mon law,  with  respect  to  pecuniary  interest ;  and  in 
the  second,  the  powers  of  a  court  of  equity  with  re- 
spect to  matters  of  justice  that  are  not  pecuniary. 
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PAET  I. 

Powers  of  a  Court  qf  Equity  to  remedy  the  imperfec- 
tions  qf  common  law  with  respect  to  pecuniary  $»• 
terestf  by  supplying  what  is  defective,  and  correct- 
ing what  is  wrong. 

L  HE  imperfections  of  common  law  are  so  many  and 
so  various,  that  it  will  be  difficult  to  bring  them  into 
any  perfect  order.  The  following  arrangement,  if 
not  the  best,  seems  at  least  to  be  natural  and  easy. 
1.  Imperfections  of  common  law  in  protecting  men 
from  being  harmed  by  others.  S.  In  protecting  the 
weak  of  mind  from  harming  themselves.  3.  Imper* 
fections  of  conmion  law  with  respect  to  the  natural 
duty  of  benevolence.  4.  Imperfections  with  respect 
to  deeds  and  covenants.  5.  With  respect  to  statutes. 
6.  With  respect  to  transactions  between  debtor  and 
creditor.  7.  With  respect  to  actions  at  law.  8.  With 
respect  to  legal  execution.  9.  Power  of  a  court  of 
equity  to  inflict  punishment. 

CHAPTER  I. 

« 

Powers  of  a  Court  (^Equity  to  remedy  what  is  im^ 
perfect  in  common  law,  with  respect  to  the  protect- 
vig  individuals Jrom  harm. 

The  social  state,  however  desirable,  could  never  have 
taken  place  among  men,  were  they  not  restrained 
from  injuring  those  of  their  own  species.  To  abstain 
from  injuring  others  is,  accordingly,  the  primary  law 
of  society,  enforced  by  the  most  vigorous  sanctions ; 
every  culpable  transgression  of  that  law  subjects  the 
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wrong-doer  to  reparation  ;  add  ev^rjr  idtentioiial 
transgression  subjects  him  also  to  pufltidunent^ 

The  moral  principle  of  abstaming  firom  injuring 
others,  natutally  takes  the  lead  in  every  institute  of 
law ;  and  as  the  enforcing  that  principle  was  a  ca^^ 
tal  object  in  establishing  courts  of  justice,  it  is  proper 
to  commence  a  treatise  of  equity,  with  eitAmining  la 
what  eaaes  the  interposition  of  a  court  of  equity  is  re^ 
quired  to  make  it  effectual ;  which  can  only  be  whei« 
no  remedy  is  provided  at  common  law. 

With  respect  to  harm  done  intentionally,  there  is 
no  imperfection  in  common  law,  and,  consequently, 
no  necessity  for  a  court  of  equity.  But  that  court 
may  be  necessary  in  the  following  cases.  First,  Harm 
done  by  one  in  exercising  a  right  or  privilege^  Se- 
cond, Harm  done  by  one  who  has  it  not  in  view  to 
exercise  any  right  or  ]^i  vilege.  Third,  A  man  tempt- 
ed or  overawed  by  undue  influence  to  act  knowingly 
against  his  interest  Fourth,  A  man  moved  to  act 
unknowingly  against  his  interest,  by  fraud,  deceit,  or 
other  artificial  means.  I  dose  the  chapter  with  the 
remedies  that  are  aj^Iied  by  a  court  of  equity  against 
the  wroi^  above  stated.    Of  these  in  their  oider. 


SECTION  I. 


Harm  done  by  a  man  in  exermmg  a  right  or 


The  social  state,  which,  on  the  one  hand,  is  high- 
ly  beneftcial,  by  affording  mutual  aid  and  support,  is, 
en  the  other,  attended  with  some  inconveniences,  as* 
where  a  man  cannot  have  the  free  exercise  of  a  right 
or  privilege  without  harming  others.    How  far  such 
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coowite  is  authorised  by  the  law  of  out*  nftbtarer  I0  ft 
questioB  of  nice  difleiufifiion.    Thst  men  are  born  in  ft 
state  of  freedom  ftnd  independ^ce  in  ati  estftblidhed 
truth ;  bat  trhether  that  freedom  and  independenoe 
may  not  admit  of  some  limitation  from  the  Mltidioik 
of  cqyposite.  rights  and  privileges,  deserves  to  be  e^a^ 
mined.    If  the  free  exereise  of  my  ri^t  be  indulged 
me  without  regarding  the  harm  that  may  ensue  to 
another,  that  other  is  so  f ftr  under  my  po#er,  and 
his  interest  so  f$;t  ifal]r)ected  to  mine.    On  the  other 
side,  if  I  be  restrained  from  the  exercise  of  my  right 
in  every  case  where  harm  may  ensue  to  another,  I 
ftm  80  far  dependent  upon  that  other,  and  my  interest 
so  far  subjected  to  his.    Here  is  a  threatening  ap* 
peftrance  for  civil  society,  that  seems  to  admit  no  re* 
source  but  force  and  violence.    CaseSf  there  certainly 
are  that  admit  no  other  resonrce ;  as  where  in  a  ship« 
wreck  two  posotis  lay  hold  of  the  sftnte  plank,  oneof 
whom  must  be  thrust. off,  otherwise  both  wiU  gb 
to  the  bottom.    But  uppn  the  present  suppositton, 
we  are  not  reduced  to  tiiat  deplorable  dilemma ;  foi* 
nature  has  tempered  these  opposite  interests  by  a  rule 
no  less  beautiful  tiian  salutary.    This  rule  consists  of 
two  branches :  the  first  is.  That  the  exercising  my 
right  will  not  justify  me  in  doing  any  action  that  di- 
rectly harms  another ;  and  so  far  my  interest  yields 
to  his :  the  second  is*  That  in  exercising  my  rigiht  I 
am  not  answerable  for  any  indirect  or  consequential 
damage  that  another  may  suffer ;  and  so  far  the  in- 
terest g£  others  yields  to  mine :  I  am  sorry  if  my 
neighbour  happen  thus  to  suffer ;  but  I  feel  no  check 
of  conscience  on  that  account.    The  first  branch  re- 
solves into  a  principle  of  morality.  That  no  interest 
of  mine,  not  even  the  preservation  of  life  itself,  an* 
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tfaotisn  ■»  to  do  kay  takthief  to  an  innocent  pfSr-  ^ 
•on  *.  The  othet  branch  is  foutided  on  ea^pedi^icj 
in  opposition  to  juatice ;  for  if  the  posaifaility  of  barm*^ 
ing  others,  whsthelr  foresee  or  not  foreseen,  iretv 
Sufficient  to  restrain  mi  from  prosecuting  my  own 
rights  and  privileges,  men  would  be  too  mudi  cramp^ 
ed  in  action,  or  mther  would  be  reduced  to  a  state  of 
abaolnte  inactivity  f  • 

This  rule,  which  is  far  from  being  easy  in  ita  i^ 
pUcatimi,  requires  much  illustration*  I  begin  with 
the  first  branch.  However  profitable  it  may  .ht  to 
pch'ge  my  field  of  water,  yet  it  is  universally  admit* 
ted,  that  I  cannot  legally  open  a  new  passage  for  it 
into  my  neighbour's  ground ;  because  this  is  a  direct 
dmtaiige  to  him :  ^  Sic  emm  debere  quern  meUoarem 
^  agrum  suum  froere,  ne  vidni  deteriorem  faciatt.** 
Where  a  river  is  interjected  between  my  property  and 
that  of  my  neighbour,  it  is  not  lawful  for  me  to  alter 
its  nalural  course,  whether  by  throwing  it  upon  my 
neighbour's  ground,  or  by  depriving  him  of  it ;  be<* 
cause  these  acts,  both  of  them,  are' direct  encroach-^ 
ments  Upon  his  pjroperty*  Neratius  puts  the  case  of 
a  lakse  which  in  a  rainy  season  overflows  the  neigh* 
hoiiring  fields,  to  prevent  winch  on  one  side,  a  bul* 
wark  is  erected.  He  is  of  opinion,  that  if  this  bul« 
wark  have  the  effect,  in  a  rainy  season,  to  throw  a 
greater  quantity  of  water  than  umal  upon  Ae  oppo- 
site fields,  it  ought  to  be  demcAishedf  As  the  da- 
mag^  here  is  only  occasional  or  aoeid^ntal,  this  opU 
nion  is  not  weO  fbnnded.  .It  had  not  even  a  pktasi^ 

*  Sketches  of  the  History  of  Man^  yoL  4.  p.  31,  St.. 

t  £od.  p.  64,  65* 

X  De  aqua,  et  aqose  pluv.  1*  i.  {  4. 

§  De  aqua,  et  aquse  pluv.  1. 1.  f  2. 
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He  appearance.  Is.  it  not  iratural  and  iSonunen  fiir'a 
proprietor  to  fence  his  bank,  in  order  to  prevent  the 
encroachments  qf  a  river  or  of  a  lalce  ?  The  conne 
of  the  river  is  not  altered ;  and  the  proprietor  on  the 
opposite  side  may  fence  his  bank,  if  he  be  afraid  of 
encroachments. 

The  forgoing  examples,  being  all  of  the  same  kind« 
are  governed  by  a  practical  rule,  That  we  must  not 
tiirow  any  thing  into  pur  neighbour's  ground ;  ne 
immUtas  in  alienum  as  expressed  in  the  Roman  hnr. 
But  the  principle  of  abstaining  to  hurt  others,  re* 
gards  persons  as  well  as  property.  **  It  seems  tim 
**  better  opinion,  that  a  brew-house,  glass4ioiise, 
chandler's  shop^  or  stie  for  swine,  set  up  in  suidi 
ineonvenient  parts  of  a  town. that  they  cannot  but 
greatly  incommode  the  neighbourhood,  are  oom- 
*^  mon  nuisances*."  Nei^bours  in  a  town  must 
submit  to  inconveniences  firom  eadi  other ;  but  they 
must  be  protected  from  extfraordinary  disturbances, 
that  render  life  uncomfortable.  Upon  the  same 
ground,  the  Court  of  Session  was  of  (^nion,  that  the 
working  in  the  upper  storey  of  a  lak*ge  tenemiml^ 
with  weighty  hammers  upon  an  anvil,  is  a  nuisance ; 
and  it  was  decreed  that  the  blacksmith  should  remove 
at  the  next  term  f  < 

As  to  the  second  branch  of  the  rule^  it  is  agteed 
by  all,  as  above  mentioned,  that  where  a  river  gra- 
dually encroaches  on  my  {nroperty,  I  may  fence  my 
bank  in  order  to  prevent  further  encroachments ;  for 
this  work  does  not  tend  tp  produce  even  indirect  or 
consequential  damage :  all  the  effect  it  can  have  is, 

*  A  new  abridgement  of  the  law,  voL  3,  p.  6S6. 

t  Kinloch  of  G^Qmeiton  against  Robertton,  Dec.  9,  1796< 
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tBfMent  my  aoigliboiir  fipoiii  gauilng  gniiii)d  Ml 
Us  tide. 

In  nattan  of  tommoa  pfopetljr,  the  applkatioii  of 
Ab  seeond  branch  is  Boiiifitimc&  more  iiitrlcato.  *  A 
iftvw  or  aaoy  naming  stream  diracta  ite  wnrae  thyqugli 
tiie  land  of  many  proprietofa ;  who  are  therdbjr  eoUf 
naeted  by  a  common  interest,  being  equally  entitled 
to  the  wato*  for  nsefiil  purposes.  Whence  it  follows, 
that  the  eoatse  of  the  river  or  running  stream  cannot 
be  div^erted  by  any  one  of  the  proprietors,  so  as  tode* 
pri^e  otfaees  of  it.  -  Wha*e^  there  is  plenty  for  all| 
there  can  be  no  interference ;  but  many  etreams  are 
so  scanty,  as  to  be  eadiausted  fay  using  the  watw  too 
freeb^,  leaving  Uttle  or  none  to  others.   In  audi  t  cw% 
tliera  ought  Co  be  rule  for  using  it  with  disotetjion  t 
tfaoi:^h,  hiAierto,  no  rule  haa  been  laid  down*    To 
supply  the  defect  m  some  measpne,  I  venture  to  sug-^ 
gcst  Hie  f oHipwing  partLoulars,  whidi  practice  may  i^ 
time  ripen  to  a  precise  rule.    It  wiU  be  granted  me^ 
Chat  if  4here  be  not  a  swfficieney  of  water  for  every 
pnrp^ae,  those  purposes  ought  to  be  j^peferr^d  thit 
ere  Ae  mostessential  to  the  wdl-^being  of  tiiendjacent 
pn^>fieCor8.    The  most  essential  use  is  drink  for  nuw 
and  beast ;  because  they  cannot  subsist  in^out  it. 
What  is  next  essential,  is  water  for  washing ;  because 
deaaaess  contrlbntes  greatly  to  health.   The  Hdtd  ifi 
WatM  for  a  cojnirmill,  wMdi  sai^es  labour^  and  idiwp^ 
ens  bread.    The  foairtb'is  watering  hSEid,  Sap  enriob- 
ifligit.   The  fifth  is  watftT  for  a  MMfbftpld.    And^ 
lowest  I  Aall  mention,  is  water  for  nuolanery,  n^ 
apsaaqr  for  dieapening  the  producCiona  of  sev^mral  arts. 
fUmns  may  be  more  diviwmp ;  boC  these  are  suffci- 
^■Cte  n  genmd  view.    From  tikis  arrangement  it  fol- 
Iowa,  that  one  may  use  the  water  of  a  rivulet  for 


S4  PROTECTING  FBOM  HABM.  &  J^ 

drink,  ancTfor  brewing  end  baking,  kowevw  litte  be. 
left  to  the  infierior  heritors.  But  a  proprietor  can- 
not be  deprived  of  that  eseential  use  by.one  abovie  hkn, 
who  wants  to  divert  the  waterfw  a  mill,  for  a  fakaeb- 
field,  or  for  watering  his  land..  Nor  am  a  proprietor 
divert  theVater  for  a  Ueachfield,  or  for  watering  hi» 
land,  unless  he  leave  suffident  for  a  mill  below.  Ac- 
cording to  this  doctrine,  I  may  lawfofly  dig  a  ]nt  is 
my  own  field  for  gathering  water  to  my  cattle,  though 
it  happens  to  intercept  a  spring  that  run  under 
ground  into  my  neighbour's  field,-  and  furnished  hiaa 
with  water.* 

Under  this  head  comes  a  question  that  may  be  re* 
solved  by  the  principles  above  laid  down,  which  it. 
How  far  the  free  use  of  a  river  in  carrying  goods  can 
be  prevented'-or  impeded  by  a  cruivefbr  catching  sal- 
mon. It  is  admitted,  that  a  nav%iMe  river  fit  foe 
sailing  ought  to  be  free  to  all  for  the  purposes  of  com- 
meroe;  and  that  the  navigation  ought  not  to  be  hurt, 
or  rendered  difficult,  by  any  work  a«cted  in  the  chaa* 
nel'of  the  river.  But  supposing  a  river  that  can  on* 
ly  admit  the  floating  of  timber,  is  it  lawful  to  erect 
there  a  cruive  with  a  dam«dike,  so  as  to  innevent  that 
operation  ?  A  cruive  for  catching  salmon  is  an  ex- 
traordinary privilege  granted  to  a  single  proprietor, 
prejudicial  to  all  above  who  have  right  to  fish  salmon. 
The  floating  of  timber,  on  the  contrary,  is  profitable 
to  the  proprietor,  and  to  every  person  who  stands  in 
need  of.  that  commodity.  A  cruive,  therefore,. ou^t 
to  jdeld  to  the  floating  of  timber,  as  £ur  as  tibeee 
rights  are  incompatible.  But  will.potttive  prescrip-* 
tion  give  no  aid  to  the  proprietor  of  a  cruive  in  tUa 
case  ?    This  prescription  regulates  the  competition 

*  L.  1.}  If.  Deaqiu. 
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among  tiioee  whd  pretend^right  to  tlie  same  subject ; 
but  protects  not  the  possessor  from  burdens  natural- 
\y  affecting  his  prcqperty.  Now  it  is  a  rule.  That 
property,  which  is  a  private  right,  must  yield  to  what, 
is  essential  for  the  good  of  the  nation.  In  order  to^ 
defend  a'town  besieged»«a  house  istanding  in  the  way. 
ought  to  be  d^nolished.  The  right  of  property  will 
not  avail  in  this  case,  even  admitting  the  proprietor 
and  his  predecessors  to  have  been  in  possession  for  a 
century.  Or  suppose,  that  to  repel  a  foreign  enemy^ 
my  field  is  found  to  be  an  ndvantageous  situaticm  for 
the  national  troops,  it  is  lawful  to  encamp  upon  it, 
though  the  consequence  be  to  destroy  the  trees,  and 
all  it  produces.  Or,  to  come  nearer  the  present  case, 
a  manufacturing  villase  is  arected  on  the  brink  of  a 
rivulet,  which  is  used  for  a  mill  below  that  has  been 
in  constant  exercise  forty  years  and  upward.  The 
manufactures  succeed,  and  the  village  becomes  so  po- 
pulous as  nearly  to  exhaust  the  water  in  drink  for 
man  and  beast,  in  brewing,  and  in  other  purposes  pre-» 
ferable  to  that  of  a  mill.  Yet  I  take  it  for  granted, 
that  positive  prescription  will  not  protect  the  proprie>« 
tor  of  the  niill ;  because  here  there  is  no  competition,, 
but  only  property  sul^ected  to  the  burdens  that  natur* 
ally  attend  it.  The  transition  from  this  example  tq 
the  case  in  hand  is  direct  The  possession  of  a  cruive 
for  a  hundred  years,  will  not  bar  a  superior,  heritw 
from  planting  trees,  nor,  consequently,  from  floating 
them  down  the  river  for  sale ;  for,  evidently,  positive 
prescription  can  have  no  operation  in  this  case.  It 
can  have  no  effect,  but  to  bestow  upon  the  possessor 
the  property  of  the  cruive,  which  otherwise  mig^t 
have  been  doubtful.    But  such  property  must,  like 

all  Mher  property,  be  subjected  to  its  natural  burdens ; 

c  2 
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4iid  caimot  Stand  1b  tJie  iray  of  a  ri^ 
portaaee  to  the  puUic 

It  is  lawlU  for  me  to  Imild  a  hoase  upon  my  inaiebi 
though  it  intercept  the  light  firom  a  neighbouring 
house ;  for  this  is  eonsequential  damage  only :  be* 
s)de^  that  if  my  neighbour  choose  to  build  on  his 
march^  he  must  see  that  I  am  equally  ^ititled. 

Witli  regard  to  this  section  in  general,  there  is  a 
limitation  founded  entirdy  upon  equity ;  which  is. 
That  though  a  man  may  lawfully  exercise  his  right 
for  his  own  benefit,  where  the  harm  that  ensues  is 
Qidy  consequential ;  yet,  that  the  exercise  is  unlaw* 
f^  if  done  intentionally  to  distress  others,  without 
any  vie  w  of  benefiting  himself.  Rights  and.  j^irileges 
mre  bestowed  on  us  for  atr  own  good,  not  for  hmrt- 
i^  others.  Malevolence  is  condemned  by  all  laws^ 
natural  and  municipal :  a  malevolent  act  of  the  Idnd 
mentioned,  is  cond^nned  l^  the  actor  himself  in  hia 
sedate  moments ;  and  he  finds  himself  in  consdenoe 
bisund  to  repair  the  mischief  he  has  thus  done.  Tbo 
ebmmoQ  law,  it  is  true,  overlooks  intention,  consider* 
ing  the  act  in  no  other  view  but  as  \egBl  exercise  of 
a  ri^t.  But  equity  holds  intention  to  be  the  capi* 
tal  part,  being  that  which,  determines  an  action  to  be 
night  or  wrong ;  and  affords  reparation  accordingly. 
Hence,  a  general  rule  in  equity.  That  justice  will  not 
permit  a  man  to  exercise  his  right  where  his  intention 
$9  solely  to  hurt  another ;  which,  in  law*language,  is 
termed  the  acting  miemtfia<Bone9»  fm  In  aU  cases 
of  this  nature,  a  court  of  equity  will  give  redress  l^ 
voiding  the  act,  if  that  can  be  done ;  otherwise,  by 
awarding  a  sum  in  name  of  damages.  We  proceed 
to^  exampl^^ 

Aman  may  lawfully  dig  a  |rit  in  his  own  fieU,in 
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order  to  intatr^  a  vebk  of  watet  that  raoft  hA6w 
the  surfaee  into  his  neighbour's  propertjr,  provided 
his  purpose  be  to  h^ve  water  for  his  own  use;  btit 
if  his  purpose  be  to  hurt  his  neighbour,  withoM  anjr 
view  to  benefit  himself,  the  act  is  unlawfiil,  as  pro- 
ceeding from  a  malevolent  intention ;  and  a  court  of 
equity  will  restrain  him  from  this  operaticm.* 

Upon  the  same  principle  is  founded  the  noted  pract 
tice  in  a  court  of  equity,  of  refrusing  to  sustain  an  ac- 
tion at  law,  unless  the  plaintiff  can  show  an  interest ; 
for,  if  he  can  take  no  benefit  by  the  action,  the  pre- 
aumption  must  b^  that  it  is  calculated  to  distress  the 
ddfendixnt,  and  done  in  igmubUkmem  vicini. 

In  order  to  establish  ihejus  erediii  in  an  asdgnee, 
and  totally  to  divest  the  cedent  or  assignor,  the  law 
of  Scotland  requires,  that  notification  of  the  assign^- 
ment  be  made  to  the  debtor,  verified  by  an  instrument 
under  the  hand  of  a  notary,  termed  an  intimatioB. 
Before  intimation,  the  legal  right  te  in  the  cedent, 
aad  the  assignee  has  a  claim  in  equity  only.  In  this 
€88^  payment  made  to  the  cedent  by  the  debtor  ig^ 
Borant  of  the  assignment,  is,  in  all  respects^  the  same 
aa  If  there  were  no  assignment :  it  is  payment  made 
to  the  creditor,  which^  in  law,  must  extinguish  the 
debt.  '  But  what  if  the  debtor,  when  he  makes  pay«^ 
ment  to  the  cedent  before  intim^ation,  be  in  the  know- 
ledge of  the  assignment  ?  The  common  law  knows 
no  creditor  but  him  who  is  legally  vested  in  the  right ; 
and,  therefore,  disregarding  the  debtor's  knowledge 
of  the  aftsjgnment,  it  will  sustain  the  payment  mads 
to  the  cedent  ai  made  to  the  legal  creditor.  But 
eqiBfy  teadM  a  different  doctrine.  It  was  wirong  in 
the  cedent  to  take  payment  after  he  conveyed  his 

*  De  aqua,  et  aque  phiv.  1.  1,  $  IS. 
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right  to'  the  assignee:  and  though  the  debtor  was 
only  exercising  his  own  right  in  making  payment  to 
*  the  cedent,  who  is  still  the  creditor ;  yet  being  in  the 
knowledge  of  the  assignment,  the  payment  must  have 
been  made  intentionally  to  distress  the  assignee,  with- 
out benefiting  himself.  A  court  of  equity,  therefore, 
correcting  what  is  imperfect  in  common  law,  w^ill  ob- 
4ige  the  debtor  to  make  payment  over  again  to  the 
assignee,  as  reparation  of  the  wrong  done  him. 

With  respect  to  this  matter,  there  is  a  wide  differ- 
ence between  the  solemnities  that  may  be  requisite 
for  vesting  in  an  assignee  a  complete  right  to  the 
subject,  and  What  are  sufficient  to  bar  the  debtor  from 
making  payment  to  the  cedent.  In  the  former  view» 
a  regular  intimation  is  necessary,  or  some  solemn  act 
equivalent  to  a  regular  intimation,  a  process  for  er- 
amjde.  In  the  latter  view,  the  private  knowledge 
ci  the  debtor  is  sufficient ;  and  hence  it  is,  that  a 
.promise  of  payment,  made  to  the  assignee,  though 
not  equivalent,  to  a  regular  intimation,  is  however 
sufficient  to  bar  the  debtor  from  making  payment  to 
the  cedent.  The  aBart«went  farther:  they  were  of 
opinion,  that  the  assignee  havmg  shewn  his  aissign- 
ment  to  ihe  debtor,  though  without  intimating  the 
same  by  a  notary,  the  dAtor  epiild  not  make  pay- 
ment to  the  cedent*  But  historical  knowledge  <^ 
an  assignment,  where  it  falls  short  of  ocular  evidence* 
will  scarce  be  sustained  to  put  the  debtor  in  mala 
J!de.  And  this  rule  is  founded  on  utiMty :  a  debtor 
<Hight  not  to  be  furnished  with  pretexts  against  pay- 
ment ;  and  if  private  conviction  ol  an  assignmint» 
without  certain  knowledge,  were  sufficient,  {ririvate 

*  Foantiinhal],  Febnisry  16,  1703,  Leith  ^con/ra  Garden. 
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conviction  would  often  1»e  affected,  to  gain  time,  and 
to  delay  payment 


SECT:  II. 

Marm  dome  by  €ne  who  has  it  not  in  view  to  exercise 

atijf  right  or  privily. 

In  tracing  the  history  of  courts  of  law  with  respect 
to  this  branch,  one  beforehand  would  conjecture,  that 
common  law  should  regard  no  acts  injuring  others 
in  their  rights  and  privileges,  but  where  mischief  is 
intended ;  neglecting  acts  that  are  culpable  only,  as 
having  a  foundation  too  slight  for  that  law.    But 
upon  examination  we  discover  a  very  different  plan; 
so  different  as  that  damage  occasioned  even  by  the 
sl^fatest  fault  is,  and  always  was,  repaired  in  courts 
of  common  hiw.    In  the  criminal  law,  very  Uttle  dis- 
tinction was  originally  made  between  a  criminal  and 
a  culpable  act,  even  with  respect  to  punishment,* 
aot  to  talk  of  reparation :  the  passion  of  resentment; 
in  a  fierce  and  lawless  people,  is  roused  by  the  slight- 
est harm;  and  is  too  violent  for  any  deliberate  dis- 
taaction  between  intentional  and  culpable  wrong.    In 
fiEict,  both  were  equally  subjected  to  punishment,  even 
after  the  power  of  punishment  was  transferred  to  the 
magistrate.    Of  this  we  have  a  notable  example  in 
the  lex  Afuiiia  among  the  Romans : — '*  Qui  sennim 
<<  alieniim,  quadrupedem  vdl  pecudem,  injuria  occi- 
**  dent ;  quanti  id  in  eo  anno  plurimi  fuit,  tatitum 
^>  asB  dare  domino' damnas  esto."f    Here  the  word 
nffmia  is  interpreted,  *'  quod  non  jure  factum  est ; 

• 

*  Historical  law-tracts,  tract  1.        t  Is*' 2,  p.  ad  leg/AquiL 
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may  happen  to  be  a  great  punishment ;  fitt^  the  olti|j^ 
ing  a  man  who  kills  a  lame  horse  not  worth  fifiy  shil- 
lings, to  pay  fifty  pounds  beeause  the  horse  was  of  - 
that  value  some  months  before,  is  evidently  a  punish- 
ment. Ahd  as  eveti  a  ^u^  ferif^flw  sUlgeMs  a  meb 
to  the  lex  Aquilia,^  it  is  dekt^  that  tl^e  slightest  fault 
by  which  damage  ensues  is  punishable  by  that  law. 
The  kx  AquHkt  was  accol^gly  hfeld  by  ^  to  be 
penal;  and  for  that  reasoh  no  bction  upon  it  was 
sustained  against  the  heir4  Hie  only  thing  surprisy 
ing  is,  to'' find  this  law  continuing  in  fofo^,  WitlKmt 
alteration  or  improveiiMit,  down  to  the  reign  of  tht 
fihnperor  Justinian^  The  Roman  law  wus  cultivate 
ed  by  tnen  of  great  talents,  and  was  celebrated  all  te 
world  over  for  its  equitable  decisions :  is  it  not  attia»* 
ing,  that  in  an  enli^tened  age  such  gtoss  InjnMite 
should  prevail,  as  to  make  eveii  the  slightest  fsntt  a 
Iprouhd.  for  punishment  ? 

When  such  was  the  common  law  of  the  Botnans 
with  regard  to  punishment,  there  can  beoo  diffieidA|r 
to  asrign  a  reason,  why  that  law  was  eoctoided  to  rs^i 
paration  even  for  the  slightest  &uit ;  and  as  little,  to 
assign  a  reason  why  the  same  obtains  in  the 
law  of  most  Europein  notions,  tile  prindpks 
are  borrowed  from  the  Roann  law.  The  penal  hrand^ 
it  is  true,  of  wrongs  tluct  an  cu^ble  only,  mot  oi* 
mind,  has  bei»  long  abolished;  having  given  way  td 
the  gradual  improvement  of  the  moral  sense,  which 
dictated,  that  wh»e  there  is  no  inteutaon  to  do  mis- 
tibie^  there  ought  to  be  no  punidkninnt ;  and  that  the 
person  who  is  hurt  by  a  fistult  only,  not  by  e  erkae, 

^  In  5,  f  ly  ad  1^.  Aqnil.  t  L.  44,  eod. 

%  L.  is,  $  8>  ad  leg.  Aquil. 
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VbiM  In  tlM  piMeiit  praMiee  of  dll  ehrfliMd  nations,  it 
te  deftr,  A«t  tbd  Tepamtion  of  datn^  occBsionedhf 
tMB  of  vlotenoe  tomes  under  coniti  of  common  law; 
which  eoniequently  id  60  far  a  bar  to  a  court  of  eqni- 

ty-  .         .         .    ' 

And  considering,  that  regulations  restraining  in- 
dividuals from  injuring  others,  and  compelling  them 
to  perform  their  engagements,  composed  originally 
the  bulk  of  conunon  law,*  it  will  not  be  surprising, 
that  courts  of  common  law  took  early  under  their 
Cognisance  etery  culpaUe  act  that  occasions  mischief; 
whidi  was  the  moi^  necessary,  in  respect  that  pu- 
nishment being  laid  aside,  reparation  is  the  cmly  mean 
left  for  repressing  a  culpaUe  act.  Thus,  we  find 
ami^e  provision  made  by  common  law,  not  only, 
against  intentional  mischief,  but  also  i^inst  mischief 
that  is  only  foreseen,  not  intended.  And  so  far  there 
is  no  occasion  for  a  court  of  equity. 

But  for  the  security  of  individuals  in  society,  it  is 
not  ancient  that  a  man  himself  be  prohibited  from 
doing  misdiief ;  he  ought  over  and  above  to  be  care- 
fill  and  vigilant,  that  parsons,  animals,  and  things, 
under  his  power,  do  no  mischief;  and  if  he  neglect 
this  brandi  of  his  duty,  he  is  liable  to  repair  the  mis- 
ddef  that  ensues,  equaBy  as  if  it  had  proceeded  from 
his  i^wtt  act.  With  respect  to  servants,  it  is  the  * 
msrsteifB  bnsihess  to  make  a  right  choice,  and  to  keep 
them  under  prefer  discipline ;  and,  therefore,  if  they 
do  any  mischief  tbat  might  have  been  foreseen  and  pre- 
vM/ti,  he  is  liable.  Thus,  if  a  passenger  be  hurt  by 
my  servant's  throwing  a  stone  out  of  a  window  in  my ' 
house,  or  have  Jbiadotkes  aidlied  1^  dirty  water  pour- 

*  See  Intr«dii€tion. 
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ed  down  .u|Km  him^  the  damage  must  be  impaired  by 
me  at  the  first  instance ;  reservii^  to  me  relief  against 
my  servant  But  if  a  man  be  kill^  or  wounded  by 
my  servant  in  a  scuflSe,  I  am  not  liable ;  unless  it  can 
be  specified,  that  I  knew  him  to  be  quarrelsome,  and» 
consequently,  might  have  foreseen  the  mischief.  With 
resp^  to  animals,  it  is  the  proprietor's  duty  to  keep 
them  from  doing  harm ;  and  if  harm  ensue  that  might 
have  been  foreseen,  he  is  bound  to  repair  it ;  as,  for 
example,  where  he  suffers  hi&cattle  to  pasture  in  his 
neighbour's  field ;  or  where  the  mischief  is  done  by  a 
beast  of  a,  vicious  kind ;  or  even  by  an  ok  or  a  horse, 
which,  contrary  to  its  nature,  he  knows  to  be  mis- 
chievous.* As  to  things,  it  is  also  the  duty  of  .the 
proprietor  to  keep  them  from  doing  harm.  Thus, 
both  fiar  and  liferenter  were  made  liable  to  repair  the 
hurt  occasioned  to  a  neighbouring  tenement  by  the 
fall  of  their  house.f  It  is  the  duty  of  a  man  who  car- 
ries stones  in  a  waggon  along  the  highway,  to  pack 
them  so  as  to  prevent  harm ;  and  if  by  careless  pack- 
age a  stone  drop  out  and  bruise  a  passenger,  the  man 
is  liable.  But  as  to  cases  of  this  kind,  it  is  a  good 
defence  against  a  claim  of  reparation,  that  the  claim- 
ant suffered  by  his  own  fault : — ^  Si  quis  aliquem  e- 
**  vitans,  magistratum  fprte,  in  tabema  proxima  se 
**  immisisset,  ibique  a  cane  feroce  laesus  esset,  non 
**  posse  agi  canis  nomine  quidam  putant :  at  si  so- 
**  lutus  fuisset,  contra."  ^  If  a  fierce  bull  of  nrine  get 
loose,  and  wound  a  person,  I  am  liable ;  but  if  a  man 
break  down  my  fence,  and  is  hurt  by  the  bull  in  my 
inclosure,  I  am  not'  liable ;  for,  by  an  unlawful  act, 

*  Exodus,  chapb  xxi,  29,  86. 

t  Stvir,  1(kh  February  l666«  Kay  eotUra  Littkjohn. 

X  L.ft,i  }.  , Si  quadrupes  pauperiem  fcctsse  dicatur. 
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he  himself  was  Htmoocsgwrnof  the  hurt  he  suffered. 
TkoB,  with  respect  to  iii8tt«M  faUiug  under  the  pre- 
sent  section,  it  ap)peiurs,  that  faults  eome  under  conb- 
mon  law  as  well  aa  criikies,  and  omissions  as  well  as 
ecmmussions ;  and,  therefore,  so  fieur  thecommon  law 
•appears,  complete^  Jeavihg  no  Meanings  to  a  court  of 
equity.     .      .  •  ^ 


vv. 


f   • 


SECT.  III. 

*A  man  templed  dr  overawed  by  undue  influence  to 
act  Joi^mngly  againit  his  interest. 

The  imper£bctions  of  man  are  not  confined  to  his 
corporeal  part :  he  has  weaknesses  of  mind  as  well  as 
of  body ;  and  if  the.  taking  a4t^tage  of  the  latter  to 
.distrtes  a  pero6n»  by:  acts  of  violence,  be  a.  moral 
.wroD^;  entitUhg  ttae^silfferer  to  reparation,  it  is  no 
less  so^to  take  advaxitage  of  theibrmer.  Sddiety  could 
not  subsist  withbtit  sudi  prohibition ;  and  happy  it 
is  for  man,  as  a^sbcial  being,  that  the  prohibition  with 
respect  to  both  artides  makes  a  branch  sA  his  na- 
ture.        '  .1  , 

For  the  sake  of  perspicuity,  this  section  shall  be 
split  into  two  parts :  th^  first,  where  a  man,  yielding 
to  a  temptation,  acts  knowingly  against  his  interest : 
the  next,  where  he  is  overawed  to  act  knowingly  a- 
gainst  his  interest 

Article  I.  Where  a  man^  yielding  to  a  tempUxlion^ 
acts  knowingly  against  his  interest. 

Jean  Mackie,  heiress  of  Mainland,  having  dis* 
poned  several  parcels  of  land,  lying  about  the  town 
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4f  WigtoOf  to  pendiia  wlio  ware  msmtij  innkeeperfii 
ihere,  8  reduction  was  Immght  upon  the  head  of  firaud 
.and  dreumvention  by  her  aister,  next  heir^  in  virtue 
ef  a  aettlement.  It  came  out  upon  proo^  l8t»  That 
Jean  Madde  was  a  hahitaal  cfrankard ;  that  she  aoM 
lier  Tery  clothes  to  purchase  drink,  scasroe  leaving  her- 
self iEt  rag  to  cover  her  nakedness ;  and  that,  by  temp^ 
ing  her  with  a  few  shillings,  it  was  in  the  power  of 
any  one  to  make  her  accept  a  bill  for  alarge  sum,  or 
to  make  her  dispone  any  part  of  her  land.  Sdly, 
That  the  dispositions  challenged  were  granted  for  no 
adequate  cause.  The  court  accordingly  voided  these 
dispositions.*  Upon  this  case  it  ought  to  be  observ- 
ed, that  though  fraud  and  circumvention  were  spe- 
cified as  the  foundation  of  this  reduction,  which  is  a 
ODmmon  but  slov^y  .practice  in  processes  of  that 
flort ;  yet  there  was  not  the  least  evidence,  that  Jean 
was  imposed  up<m  or  drcnmvented  in  any  manner. 
Nor  was  there  any  necessity  for  recurring  to  sudi 
artifice :  a  little  drink,  or  a  few  shillings  to  purchase 
it,  would  have  tempted  her  at  any  time,  drunk  or  so- 
ber, to  give  away  any  of  her  sulgects.  And  she  her* 
sdf,  being  called  as  a  witness,  deponed,  that  she 
granted  these  dispositions  fireely,  knowing  well  what 
she  did.  Where  then  lies  the  ground  of  reduction  ? 
Plainly  here :  It  is  undoubtedly  an  immoral  act,  to 
take  advantage  of  weak  persons  who  are  incapa- 
ble to  resist  certain  temptations,  thereby  to  strip  them 
of  their  goods.  To  justify  such  an  act,  the  consent 
of  the  person  injured  is  of  no  avail,  more  than  the 
consent  of  a  child.  With  respect  to  the  end,  it  is  no 
less  pernicious  than  theft  or  robbeiy. 

*  November  %4,  175%,  Mackie  contra  Mnxmeli,  &c. 


p.  L 1.  P»OT£CTIN<^  I'&OM  HARM.  45 

Aet.  U.  Where  a  vum  ia  o€irmi^  to  act  kmrntig^ 

againet  his  intereM. 

If  it  be  a  moral  wrong  to  tempt  a  weak  man  to  act 
against  his  interest,  extortion  is  a  wrong  still  more 
flagranti  by  its  nearer  approach  to  open  violence. 
What  therefore  only  remains  upon  this  article,  is  to 
illustrate  it  by  examples. 

Every  benefit  taken  indirectly  by  a  creditor,  for 
the  granting  of  which  no  impulsive  cause  appears 
but  the  money  lent,  will  be  voided  as  extorted.  Thus 
an  assignment  to  a  lease  was  voided,  being  granted 
of  the  same  date  wi^h  a  bond  of  borrowed  money, 
and  acknowledged  to  have  had  no  other  cause.*  At 
the  time  of  granting  an  heritable  bond  of  corrobora- 
tion, the  debtor  engaged,  by  a  separate  writing.  That 
in  case  he  should  have  occasion  to  sell  the  land,  the 
creditor  should  have  it  for  a  price  named.  The  prio^ 
appeared  to  be  equal ;  and  yet  the  paction  was  void* 
ed»  as  obtained  by  extortion*!  Upon  the  same  groundi 
a  bcmd  for  a  sum  taken  from  the  principal  debtor  by 
his  cautioner,  as  a  reward  for  leading  his  credit,  was 
voided.^ 

Rigorous*  creditors  go  sometimes  differently  to 
work.  If  they  dare  not  venture  upon  greater  profit 
directly  than  is  permitted  by  law,  they  aim  at  it  in- 
directly, by  stipulating  severe  irritancies  upon  failure 
of  payment.  One  stipulation  of  that  sort,  which 
makes  a  great  figure  in  our  law,  is.  That  if  the  sum 
lent  upon  a  wadset  or  jieAge  be  not  repaid  at  the 
tenn  convenanted,  the  property  of  the  wadset  or 

*  Fount.  June  20j  1696^  Sutherland  contra  Sinclair. 

t  Nov.  30, 17S6t  Brown  contra  Muir. 

i  Forbes  24.  Fount  f7.  Januiry  1711|  King  eonira  Ker. 
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pledge  shall  ^pgojhetohe  tmisferred  to  the  creditor 
in  satisfaction  of  the  debt  This  paction  is»  in  the 
Roman  law,  named  lem  cammis&aria  in  pignoribus^ 
and  in  that  law  seems  to  be  absolutely  reprobated.* 
With  us  it  must  be  effectual  at  common  )aw»  because 
there  is  no  statute  against  it.  But  then,  as  it  is  a 
hard  and  rigorous  condition,  extorted  from  a  neces- 
sitous debtor,  a  court  of  equity  will  interpose  to  give 
relief.  And  this  can  be  done  by  following  a  general 
rule  applicable  to  all  cases  of  the  kind ;  which  is,  to 
admit  the  debtor  to  redeem  his' pledge  by  payment, 
at  any  time,  till  the  creditor  in  a  declaratory  process 
signify  his  will  to  hold  the  pledge  in  place  of  his  mo-' 
ney.  This  process  affords  the  debtor  an  opportunity 
to  purge  his  failure  by  payment ;  which  is  all  that  in 
fair  dealing  can  be  demanded  by  the  creditor.  And 
thus,  the  declarator  serves  a  double  purpose :  it  re- 
lieves the  debtor  from  the  hardship  of  a  penal  irri- 
tancy, by  furnishing  him  an  opportunity  to  pay  'the 
debt ;  and  if  he  be  silent,  the  extracted  decree  ope-' 
rates'  a  transference  of  the  property  to  the  creditor, 
which  extinguishes  the  debt. 

Hence  it  follows,  that  the  debtor  can  redeem  the 
wadset  or  pledge,  whether  the  bargain  be  lucrative  or 
no.  A  declarator  being  necessary,  the  property  is 
not  transferred  to  the  creditor,  if  the  debtor  be  will- 
ing to  redeem  his  pledge  :  and  this  option  he  must 
have,  whether  the  creditor  have  made  profit  or  no  by 
possession  of  the  pledge.  Supposing  a  proper  wadset 
granted,  by  which  the  creditor  makes  more  than  the 
interest  of  his  money ;  justice  requires,  that  the  debt- 
or have  an  option  to  redeem  even  after  the  term  limit- 

*  L.  ult  C.  De  iMCtit  ptgnarum. 
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ed»  uBtil  the  eqmtsy  of  cedanptio^  be  f ^ireidosM  hf  a 
dedantor;  and  if  a  d^darator  be  neeessary,  as  is 
proved,  the  debtor  mnathave  Ms  option,  even  where 
die  creditor  has  drawn  less  than  his  interest.  . 

In  equitjr,  however,  there  is  a  material  difference 
between  a  praper  wadset  with  a  figfl<iMSi  fy»gc)owisit# 
soTftP,  and  a  proper  wadset,  where  the  term  of  redcap- 
tion  is  not  limited.  In  the  latter  case,  the  parties 
stand  upon  an  equal  footing :  the  creditor  may  de* 
mand  his  money  when  he  pleases ;  and  he  has  no 
daim  fiir  interest,  because  of  his  agreement  to  accept 
the  rents  instead  of  interest :  the  debtor,  on  the  oth^ 
hand,  may  redeem  his  land  when  he  pletfses,  upon  re- 
p^rment  of  the  sum  borrowed.  But  the  matter  turns 
oiit  differently  in  equity,  where  the  power  of  redemp« 
tion  is  by  .paction  limited  to  a  certain  term.  There 
being  no  limitation  upon  the  creditor,  he  may  demand 
his*  money  wh^i  he  pleases ;  and  he  has  no  daim  (or 
interest,  even  though  the  rents  have  fallen  short  of 
th^  interest  But  if  the  debtor  insist  upon  the  equity 
of  redemption  after  the  term  to  which  the  redemption 
is  linodted,  he  must,  beside  repaying  the  sum  borrow- 
ed, make  good  the  interest,  as  £Eir  as  the  rent  of  the 
land  has  proved  defident  For  impartiality  is  essep- 
tial  to  a  court  of  equily :  if  the  one  party  be  relieved 
against  the  rigour  of  a  covenant,  the  other  has  the 
same  daim :  after  taking  the  knd  from  the  creditor 
contrary  to  paction,  it  would  be  gross  injustice  t6 
hold  the  paction  good  against  him,  by  limiting  him 
to  less  interest  thaq  he  is  entitled  to  by  law  upon  ap 
osdiaaiy  loan.* 

*  *  To  this  CMe  19  ap|iUcable«iEngliah  maxim  of  equity, '' Tbat 
*'  he  that  demands  equity  must  give  equity.*' 


4ft  fiomonva  from  kauc  B.  t 

F^mD  wlitt  is  iaid  H  wfll  be  daiff^  Aat  A  ]M^^ 
t^^deemfng  witldn  a  llmltad  time  cuMicaDBd  to  apropift 
gala  for  an  aiequate  priee,  cannot  be  eKerdaed  after 
the  term  Umited  for  the  redemption.  The  porehasar, 
to  whom  the  ppopertjir  was  traneferred  from  Hie  be- 
ginning, haa  no  oeeaskm  for  a  dedaratar ;  nor  doth 
eqvdty  reqofape  the  time  for  redranptSon  to  be  enlai^ed 
eonfrary  to  paction,  in  a  caae  where  an  adequate  price 
is  given  for  the  subject. 

Many  other  haird  and  oppresaive  conditions  in  bonds 
of  borrowed  money,  invented  by  rigoroas  creditors 
for  their  own  conreniency,  without  die  least  regard 
to  humanity  or  equity,  were  repressed  by  the  act  140, 
pttL  1S9S*  And,  by  the  authority  of  that  statute^ 
such  pactions  may  be  brought  under  challenge  in 
courts  of  common  law,  against  whidi  otherwise  no 
fCTsedy  was  competent  exc^t  in  a  coofft  of  equity. 

It  was,. perhaps,  the  statute  now  mentioned,  that 
misled  the  Court  of  Session  into  an  opinion,  that  it 
behmgs  to  the  legislature  sol^y  to  r^ress  sudi  ngoi^ 
ous  conditions  in  agreements  as  are  stated  ^bor0. 
One  thing  is  certain,  that  immeditttdy  after  the  sta^ 
tute  there  is  an  act  of  sederunt,  November  ffff  15Hf 
in  whidi  the  court  dedares,  ^  That  in  time  coming, 
^  they  will  judge  and  decide  upon  dauses  irritant 
**  contained  in  contracts,  tadra,  infeftments,  bonds, 
**  send  obligations,  precisely  according  to  the  wosrds 
**  and  meaning  of  the  same."  Sudi  a  resolution,  pro- 
per finr  a  court  of  common  law,  is  inoMMBtent  with 
^e  nature  of  a  court  of  equity.  The  mislalBe  was 
soon  discovered :  the  act  of  sederunt  wore  out  of  ob* 
servance;  and  now,  for  a  long  time,  the  Court  of  Ses- 
sion has  acted  as  a  court  of  equity  in  this  as  well  as 
in  other  matters. 
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it  is  luiny  iyf  atokitte'te  lingaiA  Willi  •  M 
mote  dttto  the  legfd  iataest ;  Imt  ]ft  ^^^ 
a  pvc^r  imdset,  erte  whore  the  rentof  the  lind  dJl^ 
eetie.  the  iaterett  txf  the  meiiey.  SW  the  ercdiiet 
who  eecq^ft- the  seeft  imlead  of  tateroBt,  takes  upcki 
hiBBBrif  tha  iiiaelNrene)r  of  di6  tenatttft;  and  thti  ha^ 
nrd  of  this  "iaac^eMf,  howerer  amalti  aaves  firom 
unuy,  whiA  conaiats  ia  atipnlatiiig  a  jrearijr  dim 
eartaisi  aheve  the  legal  interest  But  thou^  siich  a 
batgahiy  where.tiie xeat  ezceeda  the  kgal  intctert,  ia 
BAt^  atriotty  speaking,  usurjr,  it  is  ri^gorona  and  op^ 
prearire,  and  pUunly  speaks  out  the  want  6f  credit  In 
the  peraen  who  sabmits  to  it;  upon  which aeoranty 
it  might  be  thought  a  pnqier  sbnject  for  equity^  did 
we  not'  Inflect  that  all  wadseta  are  notr  taerative^ 
When  such  ia  thecase,  what  shaUbethe  jud^a'a  odIk 
duct?  Most  ht  give  an  opmiott  upon  chreef  wedaeti 
awtawiingto  its  peeuliar  drcmaetancea?  otous^he 
to  follow  some  nde  that  is  applicable  to  all  cases  of 
tiie  kind?  The  former  open  a  door  to  arMtrai^ 
proceedings :  the  latter,  fettfering  a  jud^»  liaroeshim 
eften  to  do' what  is  materinUy  unjust.  Heret-equlty^ 
ngnrding  indiyiduhis,  weighs  against  utiUty,  r^gardr 
ing  the  whole  societjr.  The.  latter  hHng  l^  far  tb^ 
moM  weighty  ^consideration,  must  preponderate :  and 
for  that  reason  only  are  wadsets  t<Herated»  ersli  thtf 
moat  Incmtive ;  ibr  itis  not  safe  to  gi^e  angrradMBs 
ine^rfty. 

^IWa'  Aoeirinfe  ma^.  be  ilUatiratisd^hy  *  diiibMiill 
easec  -  A  debtinr  standing  persbnally  hOond  for  piqrn 
me«t  of  4he  legsl  interest,  is  compelled  to  gtMan  adtt 
dkMalreak seenrityi  t^htfefiing thecTeditoi! inio^h 
tsin  lands^  the  rent  0^  which  Ss^psid  bi  eofB,  with  tbia 
bvoTiso;  *"  That  the  ^rediton  ifhe  Umr  ^tlHBrtata  frp 
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^  Ub  payment,  shall  not  be  subjected  to  an  aoeoimt, 

''  but  shaU  hold  tbe  rent&  in  lieu  of  his  interest" 

This,  from  what  is  observed  above,  is  not  usury ; 

because  the  value  of  the  com,  however  raiieh  above 

the  interest  in  cammoa  years,  may  possil^  £b11  be^ 

low  it*     But  as  the  creditor  is  in  ail  events' secure  of 

his  interest,  by  having  his  debtor  bound  personaliyv 

and  may  often  draw  more  than  his  interest  by.levyw 

ing  the  rent  whest  com  sells  high,  equity  wiU  reliere 

against  the  inequality  of  this  bwgain.    For  here  the 

court  may  foUow  a  general  ruk,  applicable  to  «U  cases 

ai  the  kind,  affording  a  remedy  equally  complete,  in 

every  case ;  which  is,  to  obMge  <ihe  creditor  to  ac^ 

count  for  what  he  receives  more  than  his  interest^ 

and  to  impute  the  same  into  his  eapitad.    In  the  case 

i)i  a  proper  wadset  this  rule  would  be  unjust,  because 

Uie  eveditor  has  a  chance  of  getting  less  than  hia  im* 

terest,  wfaidi  ou^ht  to  be  compensated  with  some  btN 

nefit  bi^ohd  the  ordinary  profit  of  money :  attd  if  the 

door  be  once  opened  to  an  ezthiordinary  bauefit,  a 

precise  boundary  cannot  be  ascertained  between  more 

aod  less;     But  the  covenant  now  mentioned  is  in  its 

very  conception  oppressive;  and  the  creditor  n»y 

justly  be  deprived  of  the  extraardiaary  benef t  he 

itraws  from  it,  when  he  rute  no  chance  of  getting 

less  than  the  legal  interest* 

Mtetr^  amtta  ^fidem  Mularum  nupiialimn  belenff 
to  this  article.  Such  private  pactions  between  thef 
brfd^oom  floid  liis  father,  contrary  to  the  marriage- 
ai^teles,  openly  agreed  on,  are  hmrtful  to  the  wifie^ 
and  ehildtens  who  will  therefore  be  relieved  upon 
the  head  of  fraud;  But  tbe  husband  cannot  be  ao 
ftltetisd,"  because  te  to  him  1sbe»  is  no  fraud :  he  is 
f^Uei^ed  upbn  the  head  of  extortion*    £very  such 
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ndvttte  pactum  is,  by  coii&tnicfci0n  of  kw,  extorted 
froBi  him :  aod  the  eoBatruction  is  just,  considering 
his  dqieadent  situation ;  -ior  the  fear  of  losing  his 
hride,  leaves  him  not  at  liberty  to  refiase  any  hard 
terms  that  may  be  imposed  by  his  fiither,  who  settles 
the  estate  upon  him.     The  relief  granted  to  the  wife 
and  children  up<m  the  head  of  fraud,  comes  properly 
under  the  fc^owing  section ;  but  for  the  sake  of  con- 
nection is  introduced  here.     In  a  contract  of  mar- 
riage the  estate  was  settled  upon  the  bridegrocmi  by 
his  lather ;  and  the  bride's  portion  was  taken  pay- 
able to  the  Cither,  which  he  accepted  for  satisfaction 
of  the  debts  be  owed,  and  for  provisions  to  his  young- 
er ddldnm.    The  son  afterward,  having  privately 
before  <the  marriage  granted  bond  for  a  certain  sum 
to  his  fiither,  it  was  voided  at  the  wife's  instance,  as 
eamita^fidem  Udmlmrum  nuptiaUum.^    Hugh  Camp^ 
bell  of  Oalder,  in  die  marriage-artides  of  his  son 
Sir  Alexander,  became  bound  to  provide  the  family- 
estate  to  him  and  the  heirs-male  of  the  marrii^, 
**  free  of  all  charge  and  burden.''    He  at  the  same 
time  parivately  obtained  from  his  son  a  promise  to 
grant  him  a  faculty  of  burdening  the  estate  with 
£8,000  sterling  to  his  younger  diildren ;  which  pro- 
mme  Sir  Alexander  fulfilled  after  the  marriage,  by 
granting  the  faculty  upon  a  narrative  **  of  the  pro* 
^  mise,  and  that  the  marriage-articles  were  in  com- 
**  pliance  with  the  bride's  friends,  that  there  might 
'*  be  no  stop  to  the  marriage."    In  a  suit  against  the 
heirs  of  the  marriage  for  payment  of  the  said  sum, 
at  the  instance  of  Huff's  3rounger  children,  in  whose 
f avMur  the  fimlty  was  exiercised»  the  defondanto  were 
assoilsied,  the  deed  granting  the  faculty  being  mjram^ 

*  Suir,  Joly  SI,  l66a,  Patoti  MUrm  PaUnk' 
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figmfmtQrummtflidium.*    T|ie  ftUowiog^  cmm  m- 
}atb  to  a^  other  braach,  namely  opfMresiiion,  entitttng 
the  husband  to  reduce  deeds  granted  by  himself.    A 
man,  after  settling  his  estate  upon  his  eldest  son,  in 
that  son's  contract  of  marriage,  warranting  it  te  be 
ivrorth  8^000  merks  of  yearly  rent,  did,  before  the 
marriage,  take  a  discharge  from  his  son  of  the  said 
4irarrandice.    The  estate  settled  on  the  wa  fsttnig 
short  of  the  rent  warranted,  he  insisted  in  a  process 
against  his  f atiier^s  other  tepreaeatatives  for  Yoiding 
the  discbarge;  and  die  same»  aco0rdingly»  was  voiA* 
ed,  as  cois^a^/Stfawi^f  A  discharge  of  port  of  the  porw 
tion  before  solemnisation  of  the  marriage,  was  void* 
ed  as  eomtra^deH^hX  the  instance  of  the  granter  him-* 
self»  because  it  was  taken  firom  him  privately,  with^ 
out  the  concurrence  of  the  firiends  whom  he  had  en^ 
gag^d  tQ  assist  him  iu  the  marriage-treaty.^   InEng^ 
land  the  same  rule  of  equity  obtains.  It  is  held,  that 
where  the  scm,  without  privity  of  the  father  or  parent, 
treating  the  match,  gives  a  bond  to  refund  any  pari 
of  the  portion,  H  is  voidaUe.  j  Thus  the  bndegroom's 
mother  surrenders  part  of  her  jointure  to  enable  her 
son  to  miske  a  settlement  upon  the  brid^  and  the 
bride^s  father  agrees  to  give  £8,000  portion.    Hie 
bridegroom^  without  privity  of  his  mother,  gives  a 
brad  to  the  bride's  father^  to  pay  back  £1,000  ^  the 
portion»  at  the  end  qi  seven  yearn.    Decreed,  That 
)he  bpnd  shidl  be  delivered  up,  as  obtained.in  fraud 

*  FeU  8»  17i8>  Pollock  coitfrg  Campbell  ofCaUer. 
t  Forte.  J«B.  a8»  1709a  M'Guilbck  t^tUrm  BUis. 
t  HosM^  Now.  as,  17l6,^nmoBlorAibiiteolMiifniMd»v 

<SII  of  Pl^MlOI|(i|l^^!B« 

{  Abrklg.  oMKs  in  oquhy,  diqi.  18,.98Cf^  B,  %  1. 
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if  tile  ntanrlnge^^greement*  On  the  marriage  of 
Sir  Henry  Chancey's  son  with  Sir  Richard  Butler'tf 
daughter,  it  was  agreed,  that  the  young  couple  should 
have  so  much  for  present  maintenance.  The  son  pri^ 
raCely  agrees  with  his  father  to  release  part.  The 
i^^reement  was  set  aside,  though  the  son,  as  waa 
urged,  gave  nothing  but  his  own,  and  might  dispose 
of  Ui  present  maintenance  as  he  thought  fitf  < 

I  promise  a  man  a  sum  not  to  rob  me.  Equity 
WiS  relieve  me,  by  denying  action  for  pd,yment,  and 
by  affording  me  an  action  for  recalling  the  money,  if 
paid.  The  latter  action  is,  in  the  Roman  law,  styled, 
CbmBetio  6b  injuHam  causam.  To  take  money  for 
doing  what  I  am  bound  to  do  without  it,  must  be 
extortion:  Thold  the  money  sine  JnHa  eauBo,  and 
ought,  in  conscience,  to  restore  it.  Thus  it  is  extor- 
tion for  a  tutor  to  take  a  sum  from  his  pupil's  mother 
for  granting  a  fiictory  to  hcr4  And  it  was  found 
eittortion  in  a  man  to  take  a  bond  from  one  whose 
enrator  he  had  been,  before  he  would  deliver  up  die 
^eunily'- writings,  j 

A  bargain  of  hazard  with  a  young  heir,  to  have 
d<mble  or  treble  the  sum  lent,  after  tbe  death  of  .his 
father,  or  other  contingency,  is  not  always  set  aside 
in  lequity ;  for,  at  that  rate,  it  would  be  difficult  to 
deal  with  an  heir  during  the  life  of  his  ancestor. 
But  if  sudh  bargain  appear  very  unequal,  it  is  set 
aalde,  upon  payment  of  what  was  reaUy  lett,  witii 

*  Abndg.  CUM  in  equity^  ebap.  IS,  secU  E«  §  S. 

t  Almd.  caaes  in  equity,  chap.  18,  sect.  E,  §  3. 

X  Durict,  penult.  Feb.  iGSp,  Mudiet  contra  Dog. 

$  Nicolaon,  {iurpU  eauso),  Jdy  24,  1634,  Rowie  cunirM  ker   * 
curators. 
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interest.*  One  entitled  to  an  estate  after  the  death 
of  two  tenants  for  life,  t^es  £850  to  pay  £700  whra 
the  lives  should  fall,  and  mortgages  the  estate  as  a 
security.  Iliough  both  the  tenants  for  life  died  with- 
in two  years,  yet  the  bargain  being  equal,  no  relkf 
was  given  against  it.f  A  young  man,  presumptive 
heir  tg  an  estate-tail  of  £800  yearly,  being  cast  off 
by  his  father,  and  destitute  of  all  means  of  livelihood, 
made  an  absolute  conveyance  of  his  remainder  in  tail 
to  I.  S.  and  his  heirs,  upon  consideration  of  £90 
paid  him  in  money,  and  a  security  for  £20  yterly 
during  the  joint  lives  of  him  and  his  father. 
Though  the  father  lived  ten  years  after  this  trans* 
action,  and  though  I.  S.  would  have  lost  his  money 
had  the  heir  died  during  his  father's  life,  yet  the 
heir  was  relieved  against  the  conveyance.^  The 
plaintiff,  a  young  man,  who^  had  a  narrow  al* 
ibwance  from  his  father,  on  whose  death  a  great 
estate  was  to  descend  to  him  in  tail^  having,  in  the 
year  1675,  borrowed  £1,000  from  the  defendant,  be- 
came bound,  in  case  he  survived  his  father,  to  pay 
the  defendant  £5^000  within  a  month  after  his  fa^ 
ther*s  death,  with  interest ;  but  that,  if  he  did  not 
outlive  his  father,  the  money  should  not  be  rq>aid. 
After  the  father's  death,  which  happened  anno  I679f 
the  plaintiff  bitought  his  bill  upon  the  head  of  fraud 
and  extortion,  to  be  relieved  of  this  baa^ain,  upon  re* 
pajonent  of  the  sum  borrowed,  with  interest.  The 
cause  came  first  before  the  Lord  Nottinghame,  who 
decreed  the  bargain  to  be  effectual.  But,  upon  a  re- 
heanng  before  Lord  Chancellor  Jeffreys,  it  was  in* 

*  Abridg.  cases  in  equity,  chap.  15,  sect  G,  §  1.  note. 
"  4  Abriil)^  cases  in  equity,  ctuip.  32,  sect  I.  f  d. 
t  Ibid.  {  1. 
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sisted,  that  tl^  daiue  freeing  the  the  plaintiff  from 
the  debt»  if  he  died  before  his  fath^,  made  no  differ- 
ence ;  for  in  all  such  cases,  the  debt  is  lost  of  course, 
mpan  i^kredeosase  of  the  heir  c€  entail ;  aiMl»  therefore, 
that  this  dause,  evidently  contrived  to  colour  a  bar- 
gain, which,  to  the  defendant  himself,  must  have  ap- 
peared uQConacionable,  was  in  reality  a  circumstance 
against.him.  Though  in  this  case  there  was  no  proof 
of  frattd,'nor  of  any  practice  used  to  draw  the  plain- 
tiff into  the  bargain ;  yet,  because  of  the  unconscion- 
ableness  of  the  bargain,  the  plaintiff  was  relieved 
against  it*  In  the  year  1780,  the  Earl  of  Peter- 
botrough,  then  Lord  Moidaunt,  granted  bond  at  Lask- 
d(»,  after  the  English  form,  to  Sr,.  William  Aber- 
cramby,  bearing,  **  That  £210  was  then  advanced  to 
his  lordship ;  and  that,  if  he  shoidd  happen  to  sur- 
vive the  Earl  of  Peterborougji,  his  grandfather,  he 
**  was  to  pay  £840  to  the  doctor,  two  months  after 
**  the  Eiarl's  death ;  and  if  he^  the  Lord  Mprdaunt, 
^  died  in  the  lifetime  of  the  Earl,  the  obligation  was 
<«  to  be  void."  Upon  <he  death  of  the  Earl  of  Peter- 
borough,  which  happened  about  five  years  after  the 
date  of  the  bond,  an  action  was  brought  in  the  Co^iri 
rf  Sessi<m. against  the  Lord  Mordaupt,  now  Earl  <tf 
Peterborough,  for  payment ;  and  the  court»  upon  au- 
thoctty  of  Ike  case  immediately  foregoing,  unaai- 
mottriy  jndgedy  that  tiie  bond  shimld  only  subsist  for 
the  sum  actually  borrowed^  with  the  interestf 

•  S«  Vernon  1 4,  Bcrny  contra  Pitt. 
•   f  July 'is,  1745,  Dr.  Willmm  Abercroraby,  contra  Earl  cfl^ 
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SECT.  IV. 

A  ^nan  moved  to  mt  unknm»k^^  e^^mmtl  kh  mtmui 
byjhmd,  deceit,  or  affiet  urtj^kiul  meame. 

It  is  thought,  that  a  court  of  common  law,  mSAom 
mterposes  in  Bay  of  the  caaee  that  obme  wkdet  tbm 
sedtioti  imm^ateljr  ft»«gohig ;  andtfae  reaton  is>  ikat 
whether  a  man  he  led  against  hiaown interest hy  m 
violent  temptation,  or  by  extortion,  there  is  stfll  kit 
to  him  in  appei^ranoe  a  free  choice.  But  ^tk  re* 
spect  to  the  matters  that  hekmg  to  the  present  seou 
tion,  a  man  is  led  blindly  against  Us  own  interesty 
and  has  no  choice.  This  spedes  of  wmng,  lliecsefinrc, 
being  more  flagrant,  is  not  negkcted  by  oooits  of 
6<mimon  law.  It  is  accordingly  laid  down  4ia  a  ge-^ 
neral  role  in  the  EngUsh  law,  "<  That  without  «he 
^  cfxpreds  provision  of  an  att  of  parliament,  all-  de- 
^  ceftfUl  practices  in  defnuding  aaodier  of  his  known 
*^  right,  by  means  of  some  artful  device,  contrary  to 
*  the  plain  rules  dt  common  honesty,  are  condBmned 
^  by  the  common  law,  and  pvmisked.aoearding'  to  the 
^  heinoiisness  of  the  offenee.*^  Tiros  the  caosing 
an  illiterate  person  toea^dMd  a^deed  to  ids  prejndioe, 
by  reading  it  to  him  in  words  different  Aom/ those  in 
the  deed,  is  a  fraud,  which  a  court  'of  eonimon  law 
will  redress,  by  setting  the  deed  aside.  The  same 
where  a  woman  is  deceived  to  subscribe  a  warrant  of 
attorney  for  confessing  a  judgment,  understanding 
the  writing  to  be  of  a  diflferent  importf    In  selling 

*  New  Abridgment  of  the  Law,  vol.  2,  p.  59^. 
t  1.  Sid.  431. 
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a  faou8e»  it  bang  a  Ite  to  aAm  that  die  tt nt  is  sSO» 
inst^id  of  £aO,  by  wkidli  tbe  jnardueer  is  moved  to 
gi^re  a  greater  price  than  tile  house  is  worth ;  this 
less  will  be  repaired  by  a  court  of  common  law,  though 
the  puduaer,  by  being  more  chronnspect,  might  have  , 
jprevented  the  loss. 

In  general^  every  covenant  ^roeilred  by  fraud,  will 
he  set  aside  in  a  eoart  of  common  law.  But  with 
rcgaord  to  covenants  or  agreements  disreg^arded  at 
oommpn  law,  there  can  be  no  r^ef  bat  in  a  court  of 
equity.  Thns  a  policy  of  insurance  was  set  aeade 
upon  fraud,  by  a  bill  in  diancery.* 

We  next  proceed  to  enquire,  whether  every  deceit* 
lul  practice  to  impose  upon  others  comes  under  eoiU'^ 
men  law.  Eraad  counts  in  my  persua^ng  a  man 
wiio  has  confidence  in  me,  to  do  an  act  as  for  his  own 
interest,  which  I  know  wiU  have  the  contrary  effbet; 
Bnt  in  whatever  manner  a  man  may  be  deceived  or 
misted,  yet  if  he  was  not  deceived  by  relyiiig  upon  th^ 
fidenMiipand  integrity  of  another,  it  is  not  a  fraud. 
F^»nd,  tihetefbre,  implies  treachery,  without  which  nd 
artiice  nor  douUe  deatUig  can  be  termed^oaMsif  in  a 
pORSpar  sense.  Bat  there  are  deuUe-fiaced  ch-cumstan^ 
MS  without  numbw,  and  other  artful  means,  calculate 
ed  to  deceive,  which  do  not  involve  any  degree  of 
tseachery.  Where  a  man  is  deceived  by  such  artifice, 
it  must  in  some,  measure  be  his  own  finult ;  and  by« 
standeHi  are  more  apt  to  make  him  the  object  of  their 
ridieule  than  of  their  sorrow :  for  which  reason,  frauds 
o£  this  inferior  nature  have  been  overlooked  by  com- 
mon law.  -But  -as  every  attempt  to  deceive  another 
to  his  prejudice  is  criminal  in  consdeiiee,  it  is  the 

duty  of  a  court  of  equity  to  repress  such  deceit,  by 

*  S.  VeraoD,  S06. 


98  PAOTSCTING  FROM  HAUC.  B..I. 


awarding  reparation  to  Che  person  who  sufferB.  Uti* 
lity  pleads  for  reparation,  as  well  as  equity ;  for  if 
law  were  not  attenUre  to  repress  deceit  in  its  bud« 
corruption  would  gain  ground,  and  even  the  grossest 
firituds  would  become  too  stubbonk  for  law.  It  is  this 
species  of  deceit,  excluding  treachery,  that  Lord  Coke 
probably  had  in  his  eye,*  when  he  la]rs  down  the  fol« 
lowing  doctrine,  That  all  covins,  frauds,  and  deeeits, 
for  which  there  is  no  remedy  at  common  law^  ara  and 
were  always  redressed  in  the  court  of  chancery. 

It  is  mentioned  above,  that  a  covenant  procured  by 
fraud  will  be  set  aside  in  a  court  of  common  law ; 
aod  I  now  give  instances  where  a  covenant  procured 
by  deceit  that  amounts  not  to  fraud,  is  set  aside  in  a 
court  of  equity.  A  man  having  fiuled  in  his  trader 
pompoundedwith  his  creditors  at  somudi  per  pound, 
to  be  paid  at  a  time  certain.  Bcme  of  the  creditors 
nfiiBing  to  fulfil  the  agreement,  a  bill  was  brouf^ 
by  the  bankrupt  to  compel  a  specific  performance. 
But  it  appearing,  that  he  had  underhand  agreed  with 
^ome  of  his  creditors  to  pay  their  whole  debts,  in  oiw 
^der  that  they  might  draw  in  the  rest  to  a  compoai* 
^on,  the  court  would  not  decree  the  agreement,  but 
dismissed  the  bilif  A  purchase  made  by  a  ptnerchant 
in  the  course  of  commerce  will  be  effectual,  however 
soon  his  bwiikruptfy  follow,  provided  it  was  his  in* 
tention,  by  ^continuing  in  trade,  to  pay  the  price.  But 
if  he  had  bankruptcy  in  view,  and  no  prospect  to  pay 
the  price,  the  bargain  brought  about  by  a  palpable 
pheat,  will  be  reduced  in  a  court  of  equity,  and  the 
sul^ect  be  restored  to  the  vender.  The  only  thorny 
point  i^p  to  detect  the  animus  of  the  purchaser  to  de« 

♦  4.  Inst.  SI, 

f  2.  ^^ernoii,  71.  Child  contra  Danbridge. 
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fraud  the  vmider.  In  the  case  of  Jds^  Cave»*  the 
presiukiptnre  £raiid  was  confined  to  thfee  dafs  before 
the  ceuio  bonontm ;  but  in  that  case  Cave  the  pnr- 
ehaaer  was  in  good  credit,  tiU  he  demanded  a  meet- 
iag  of  his  creditiM^s  in  order  to  surrender  his  effects 
to  them.  Other  dreomstanees  may  concur  with  in- 
solvency to  enlarge  that  period.  Gilbert  Barday, 
merchant  in  Cromarty*  was  in  labouring  drcumstan* 
ces,  and  owed  much  more  than  he  was  worth,  when 
he  made  a  purchase  of  salmon  from  Mackay  of  Big« 
house ;  and  before  delivery,  several  of  his  creditors 
proceeded  to  execution  against  him.  A  few  days  af- 
ter delivery,  he  made  over  the  salmon  to  William 
Forsyth,  another  merchant  of  the  same  town,  in  part 
payaient  of  a  debt  due  to  Forsyth;  who  was  in  the 
knowlei^  that  Barclay  was  in  labouring  circum- 
stances, and  that  the  price  of  the  sahnon  was  not  paid. 
BiSecution  thiekemed  more  and  more  wpon  him,  and  he 
tanicein  ten  daysor  a.  fortnight  after  the  sahnon  were 
ddivered  to  Forsyth.  From  these  circumstances,  the 
court  presumed  an  intuition  in  Barclay  to  defraud 
Bigfaouse :  and  considering  that  Forsyth's  purchase 
was  not  made  homafidei  they  found  him  liable  to  pay 
to  BighoBse  the  value  of  the  salmon.f 

Next  of  othw  transactions  brought  about  by  de» 
cdtfnl  means.  By  a  marriage-settlement  A  is  tenant 
finr  life  of  certain  mills,  remainder  to  his  first  son  in 
tail.  The  son,  knowing  of  the  settlement^  enoourag- 
ss  a  person,  after  taking  a  thirty  years  lease  of  these 
mifl8,tolayoutaoonsideraUesumln  newbuilduigs,and 
other  improvements,  intending  to  take  the  benefit  af- 

*  Did.  tit.  Fnnd. 

f  Mackay  of  Bighouae  contra  William  Foraythi  merchaot  in 
Cromarty,  January  SO,  173i^ 
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ter  hui  fftth«r>  dMik  Thtg  il  a  ctoodt  wMch  justice 
dhooontenancci ;  aikd,  thteefore,  it  wu  decreed,  that 
the  lessee  thoiild  t^|<^  for  the  residua  of  the  term 
dMrt;  WAS  cmeat  at  the  fittfaiir's  deatk*  ^e  defend- 
ait,  <m  a  treatf  of  maiiria^  for  his  daughter  with 
the  plaintiif,  rigmsd  a  writing  comprising  tha  terms 
of  the  agreraient  Desigiiiiig  Hflerward  to  get  looae 
iirom  the  agreement,  he  bxdered  his  daughter  to  «ai<«- 
Idee  the  plaintiff  to  deliver  up  the  writing,  and  them, 
to  many  him.  She  ohe^ed ;  and  titt  defindant  stood 
at  the  oomer  of  the  street  to  see  timn  go  i^ng  to  he 
married.  The  plaintiff  was  reBcfired  on  the  point  o£ 
deceit  A  man  haying  agreed  to  be  bcmnd  for  cer- 
tain provisioiis  in  his  son's  contract  of  marriage,  wp. 
M  a  promise  from  the  son  to  discharge  the  sane^ 
which,  accordingly,  was  done  befinre  the  marrii^ ; 
anid,  after  the  marriage,  monejr  having  been  lent  tt> 
the  son  upon  the  faith  of  the  said  proviaionB  in  hia 
ebntract,  the  dfecharge  was  aet  aside  at  the  instanee 
of  the  creditors,  as  beklg  a  deoeitfdl  contrivance  be* 
tween  fatlier  and  son  to  entrap  them,  f  j^  a  snit 
by  the  indorsee  of  a  note'  or  ticket,  ike  debtor  plead- 
ed compensation  upon  a  note  for  the  equivalent  sum« 
granted  him  by  the  indorser,  bearing  the  same  date 
with  that  upon  which  the  process  was  founded.  The 
court  deemed  this  a  deceitful  contrivanoe  to  furnish^ 
the  indorser  credit ;  and,  therefore,  refused  to  sua-* 
tain  the  compensation  t- 

'  A  having  an  encumbrance  upon  an  estate,  is  wit.*, 
ness  to  a  subsequent  mortgage,  but  eonceala  his  own 
incumbrance.    Fw  this  wrong  hia  incnmfaranee  diall> 

•  Abridgment  cases  in  equity,  cap.  47,  sect.  B.  par.  10.    • 

f  Suir,  January  21,  1680,  Caddel  coiira  Itaith. 

X  Fount.  Forbes,  June  11,  1708,  Bundy  <oi//rtf  Kennedy. 


.p.  I.  1.  FBOTECTIVfi  :nOM  BARH.  Si 

te  postponed**    To  mort^iift  laa<  bs  fret,  wbm 
there  is  «a  incumbrance  upon  it,,  is  a  cheat  in  the 
borrower ;  to  which  cheat  the  incumbrancer  is  ac- 
cessory by  countenancing  the  mortgage,  and  subscrib- 
ing it  as  a  witness.    Hie  hurt  thus  done  to  the  lead- 
er, by  putting  him  off  with  a  lame  security,  was  pro- 
perly repidzed  by  preferring  him  before  the  incum- 
brancer.   The  following  casf^  are  of  the  same  kind. 
A  man  lends  his  mortgage-deed  to  the  mortgager,  to 
enable  him  to  borrow  more:  niffuqf •    The  mortgage 
being  thus  in  ^qfibin^tVNoi.i^j^  ^  mortgigier  to  de* 
ceive  the  lender,  is  accesspiy  to  tlip  frmd.    And  the 
hurt  thereby  4one  vfw  propwly  repaired  by  postpon* 
i^g  his  mortgage  to  the  inciimbrmce,  irtiiqh  tiie  lend'^ 
ear  got  for  his  money.f    A  cqpmeel  having  a  statute 
from  A  which  he  conceals,  advises  JS  to  lend  A 
£1,000  on  a  mortgage,  and  draWP  the  mortgage  with 
a  covepant  against  incuml^fnc^.    The  statute  iwad 
postponed  to  the  mortgagp^  ^    A  being  about  to  lend 
money  to  .B  on  a  mo^tgagf^i  |end8  to  inquire  of  JD, 
who  had  a  prior  .mortg^e,  ir)(^er  he  had  any  uh 
cumbrance  on  B*»  estate.    If  ft  be  proved  that  D  do« 
nied  he  had  any  incumbranflp,.  hie  mortgage  yn\\  \m 
postponed,  j    An  estate,  l^iHg  s^tled  by  marriage-i 
articles  upon  the  chil4r«»  pf  t»»e  m«mage,  whicb 
f^tate  did  ^ot  belong  to  ^  ibHlbwd*  but  to  his  mo- 
ther ;  yet  she  was  ^ompji^Ued  in  equity  to  make  good 
the  settlement ;  because  f(^.  wes  prepent  when  the 
■son  declared  that  the  fstftte  was  to  opmeto  him  after 

•  9.  Vem.  151,  Clare  caiUra  Earl  o^  Bedford, 

♦  Ibid.  7*6,  Peter  contra  Russel. 

t  New  iJiridgmtnt  of  the  law^  Tol.  2,  p.  b98.  Draper  ecmira 
Borlace. 

§  )?.  Vera..  £54,  Ibhotaoii  oimira  Rhodes. 


ttl  nOTSCTJVG  FBOM  HARM.  B.  I. 

ker  death*  and  beomae  she  waa  alao  okia  of  the  inatEii^ 
mentary  witnessjes.  * 


SECT.  V. 
the  wrai^  abow  stated. 


It  is  pr^qper  to  he  jp'mised,  that  r^idatioiia  for 
prcirentiag  harm  cannot  be  other  but  prohibitorjr ; 
and,  consequently,  cannot  afford  opportunity  for  the 
interposition  of  any  court  of  law  till  the  wrong  be 
committed.  To  restore  the  party  injured  to  his  fbrm- 
er  situation,  where  that  method  is  practicable,  will  be 
preferred  as  the  most  complete  remedy.  Thus  g6odn 
ntaiea  are  restored  to  the  owner ;  and  a  dnpoeition  of 
land  jnroeured  by  fear,  or  undue  influence,  is  voided^ 
in  order  that  the  disponer  may  be  restored  to  his  pro- 
party.  But  it  seldom  happens,  that  there  is  place 
for  a  remedy  so  complete :  it  holds  commonly,  as  ex- 
pressed in  the  Roman  law,  ihBt^fitctum  infbchim  fieri 
nequU ;  and  when  that  is  the  case,  the  person  injur- 
ed, who  cannot  be  restored  to  his  former  situation, 
must  be  contented  with  reparation  in  money. 

The  iirst  question  that  occurs  here  is.  Whether  in 
money-reparation,  consequential  damage  can  be  stat- 
ed? Consequential  damage  is  sometimes  certain,  some- 
times imeertain.  A  house  of  mine  rented  by  a  ten- 
ant, IB  unlawfully  demolished :  the  direct  damage  is 
the  loss  of  the  house :  the  consequential  damage  is  the 
loss  of  the  rent ;  which  in  this  case  is  certain,  because 

*  2.  Vern.  150|  Huiudens  am/iyi  Cheiney. 
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the  unlavfitl  act  neoesnrily  idieves  the  tetiant  fiiom 
paying  rent.  Again,  a  man  robs  me  of  my  horse  r 
the  direct  damage  is  the  home  lost  to  me :  theconge- 
quential  damage  is  the  being  prevented  from  maldng 
profit  by  him ;  which  is  not  certain,  because  the  <^ 
portunity  of  making  profit  might  have  failed  me,  and 
poflriUy  might  have  been  neglected  thon^  it  had 
offered.  In  the  case  first  mentioned,  the  loss  of  the 
rent,  being  certain,  comes  ]Hroperly  under  the  estima-^ 
tion  of  actual  damage ;  and  consequently  will  not  be 

•  

excluded  by  a  court  of  common  law.  But  consequen- 
tial damage  that  is  uncertain,  is  not  always  taken  into 
the  account.  And  the  reason  follows.  It  is  regularly 
incumbent  on  the  man  who  claims  reparation,  to. 
prove  the  extent  of  the  damage  he  has  sustained, 
which  cannot  be  done  with  respect  to  consequential 
damage,  as  far  as  Uncertain.  But  as  it  is  undoubted- 
ly a  prejudice  to  be  deprived  of  profit  that  probably 
might  have  been  made^  the  claimant  is  in  equity  re- 
lieved from  Ihis  jHToof,  where  the  direct  damage  is 
the  effect  o£a  criminal  act :  every  presumption  is  turn- 
ed against  the  delinquent;  and  he  is  charged  with 
every  probaUe  article  of  profit,  unless  he  can  give 
convincing,  evidence  that  the  profit  claimed  could  not' 
have  been  made.  And  this  is  conformable  to  the 
rules  of  equity ;  for  as  the  profits  are  rendered  un- 
certain by  a  criminal  act,-  the  consequences  of  this 
HBcertain^  ooght  to  affect  the  delinquent,  not  his 
party,  who  is  innocent.  Here  is  a  fair  opportunity 
for  the  interposition  of  equity.  A  court  of  commo^ 
law  cannot  listen  to  any  proof  but  what  is  complete ; 
and  cannot  aurard  damages  except  as  far  as  rendered 
certain  by  evidence.  A  court  of  equity,  with  respect 
to  criminal  actn,  turns  the  uncelrtainty  against  the 


84  F&OTBGTIK6  FBOM  HABM.  B.  t; 

diditi^iant;  and  by  iskat  means  afibxda  ixaapkata  fe4 
pawtton  to  flie  person  injiired.  Thus,  in  a  apuilaie. 
which  is  a  jdaim  fdr  damages  in  a  civil  ocmrt  found** 
ed  on  the  violent  abstraction  of  moveaUe  gooclB^  the 
profit  that  might  liave  been  made  b^  the  horses  car-^ 
ried  off  termed  fMenfprqfits^  makes  always  an  article 
in  the  estimation  <lf  damage.  The  rule  is  diffisrwit, 
where  the  damage  ik  occasioned  by  a  culpable  act 
only;  £Dr  as  there  is  nothing  here  to  vary  the  rule  of 
hsWf  Quod  aiffimumii  incumlUt  prcbaiio^  no  article  of 
profit  will  be  sustained  but  what  can  be  rendered  oer« 
tain  by  evidence.  This,  if  is  true,  may  'pospiUy  be 
pr^ttdidal  to  the  person  who  is  hurt  hy  the  culpable 
act ;  but  hmmanumest  errare;  and  it  is  more  expo- 
dient  that  he  suffer  some  prejudice  than  that  men 
should  be  terrified  £pom  industry  and  activity,  Irfr  a 
rigorous  and  vague  claim,  (aj  This  doctrine  is  e« 
sponaed  by  Ulpian :  *  **  Item  Labeo  scribit,  si  cum 
*^  vi  ventorum  navis  impulsa  esset  in  funes  snchivai^ 
'^  rum  alteritts^  et  naut»  funes  pnecidissent,  si  nidlo 
"  alio  modo,  nisi  praecisis  fanibus  ei^icare  se  potuit^ 
^*  nuUam  actionem  daodam.  Idemque  Labeo,  et  Pro- 
'<  cuius,  et  circa  retia  pisoatorum,  ia  quje  navis  inci- 
^  derate  eestimarunt  Plane,  si  culpa  nautarum  id 
factum  esset,  lege  Aquilia  agmdum.  Sed  ubi  damni 
injuria  agitur,  ob  retia,  non  pisdum,  qui  capti  mm 
''  sunt,  fieri,  aestimationem ;  cum  incertum  faecit,  an 
caperentur.    Idemque  et  in  venatoribus,  et  in  woh 


u 


.  (a)  in  tbt  Engluh  courts  of  ooauoop  Jaw  there  is  no  accursta 
distinction  made  between  damage  certain  and  uncertain.  Dama* 
ges  are  taxed  by  the  jury,  who  give  such  damages  as  in  conscience 
they  think  suffident  to  make  up  the  loss^  widiout  having  any  pre- 
dte  rule. 

^  L*  99.  $  S,  ad  leg.  4quil. 
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*^  eoplbuB  pnhaBdxm."  Tbe  fMowing  ia^taaee  is 
ua  apt  {UustrBtioa  of  tins  doctarfne.  Tbe  Dnke  of 
Argyle^s  n^t  of  admiralty  readiee  over  tbe  westeni 
islands :  o&  1^  coast  of  which  a  wrecked  ship,  float- 
ing without  a  Hring  creature  in  it,  was  laid  hc4d  of 
and  sold  by  authority  of  the  Dnke*s  depute  to  one 
Robertson,  who  refitted  the  ship  at  a  considerable 
charge,  and  provided  a  crew  to  cwry  her  to  Clyde, 
Sir  Ludovick  Grant,  who  had  a  deputation  from  the 
A^knlral  of  Scotland,  misapprehending  the  bounds  of 
his  jurisdiction,  gave  orders  for  seizing  the  ship  as 
his  property ;  and  these  orders  were  put  in  execution 
after  the  ship  was  refitted  by  Robertson.  As  soon 
as  the  mistake  was  discovered,  the  ship  was  reddiver- 
ed.  But  Robertson,  who  lost  considerably  by  the  de- 
lay, brought  a  process  against  Sir  Ludovick  for  da- 
mages,  and  obtained  a  decree^  for  a  large  sum,  to 
which  the  direct  damage  amounted.  It  was  consider- 
ed, that  the  defendant's  error  was  culpahle  in  acting 
rashly  without  duly  examining  the  limits  of  his  juris* 
diction,  which  might  haye  been  ascertained  by  in- 
specting the  Duke's  title  on  record.  But  as  to  the 
consequential  damage,  namely,  the  profits  Robertson 
could  have  made  by  the  ship  had  he  not  been  unjust- 
ly deprived  of  the  possession,  whidi  must  be  uneer* 
tain,  the  oourt  unanhnously  rejected  that  branch  of 
the  daim. 

The  next  question  is.  Whether  in  estimatiBg  da- 
mage there  be  ground  in  any  case  for  admitting  the 
ptetimm  pffedwm^.  Paiihis  ailslrers.  That  there  is 
BOt:  **  Si  servum  meum  occidisti,  non  affectiones 
*'  arslJmandasesseputOy^velntisifiUumtiuuianatiira*' 

*  Dceeaiber  SI,  17^6. 
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lem  quia  occideiit» quern  tu mi^omptum  Velks)^ 
sed  quanti  onmibus  valeret.  Sextus  quoque  Pedius 
^  ait  pretia  rerum,  non  ex  affectione,  nee  utilitate  siiw 
golorum.  Bed  communiter  fungi.  Itmpgm  enn,  qui 
filium  naturalem  possidat^  non  eo  locupletiorem 
esse,  quod  eum  plurimo,  si  alius  possideret,  re- 
demptums  fuit :  nee  ilium,  qui  filium  alienum  poa- 
**  sideat,  tantum  habere,  quanti  eum  patri  vendere 
*.*  posset :  in  lege  enim  Aquilia  (damnum)  consequi- 
**  mur,  et  amisisse  dicemur,  quod  aut  consequi  po- 
V  tuimus,  aut  erogare  cogimur."*  As  this  response 
is  given  in  general  terms,  without  distinction  of  cases^ 
it  must  be  considered  as  declaratory  of  the  common 
law.  The  same  rule  must  obtain  in  equity  where  the 
wrong  is  culpable  only.  But  in  repairing  mischief 
done  intentionally,  the  pretium  qffectianis  ought  in 
equity  to  be  admitted ;  because  otherwise  the  person 
who  suffers  obtains  no  adequate  reparation ;  and  also 
because  that  otherwise  there  is  no  proper  distinction 
made  between  a  crime  and  a  fault. 


CHAPTER  IL 

Powers  qf  a  Court  qf  Equity  to  remedy  tchut  is  im* 
perfect  in  common  liM^  with  respect  to  protecting' 
the  weak  of  mind  from  harming  themselves  hy  irn- 
equal  ba>^am.  and  irraii^  deed.. 

The  weakness  and  imbecility  of  some  men  make 
them  a  fit  prey  for  the  crafty  and  designing.  But  as 
every  deed,  covenant,  or  transaction,  procured  by  un- 

*  L.  S3>  ad  legem  Aquiliam. 
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due  influence,  comes  under  the  forcing  chApter,  the 
present  chapter  is  confined  to  cases  where  equity  pro- 
tects individuals,  who  are  not  misled  by  undue  influ- 
ence, from  hurting  themselves  by  their  own  weakness 
and  imbecility.    And  here,  though  for  the  sake  of 
oommeroe,  utility  will  not  listen  to  a  complaint  of  in- 
equality among  majares,  scientes,  etprudenies;  yet  the 
weak  of  mind  ought  to  be  excepted ;  because  such 
persons  ought  to  be  removed  firom  commerce,  and 
their  transactions  be  confined  to  what  is  strictly  ne- 
cessary for  their  subsistence  and  well-being.    And 
this  is  justly  confining  to  the  weak  of  mind  a  rule 
against  inequality  in  bargains,  which  the  Romans,  ig- 
norant of  commerce,  made  general  in  respect  to  every 
person. 

I  begin  with  deeds  granted  by  persons  under  age, 
who  cannot  be  supposed  mature  in  judgment.  A  re- 
duction upon  the  head  of  minority  and  lesion,  un- 
known in  the  common  law,  is  an  action  sustained  by 
a  court  of  equity  for  setting  aside  any  unequal  trans- 
action done  during  nonage.  But  inequality  ought 
not  to  be  regarded  in  a  deed  that  proceeds  firom  a 
virtuous  and  rational  motive,  which  would  be  a  lau- 
dable deed  in  one  of  fiill  age.  I  give  the  following  ex- 
amples. A  young  man  under  age,  having  no  means 
of  his  own,  is  alimented  and  educated  by  a  near  rela^ 
tion,  till  he  happens  to  succeed  to  an  opulent  fortune. 
Full  of  gratitude,  he  grants  to  his  benefactor  a  re- 
muneratory  bond  for  a  moderate  sum,  and  dies  with* 
out  arriving  to  full  age.  A  court  of  equity  will  never 
give  countenance  to  the  heir  attempting  to  reduce  this 
bond  ;  fw  gratitude  is  a  moral  duty,  and  the  youi^ 
man  was  in  conscience  bound  to  make  a  grateful  re- 
turn*  A  court  of  equity,  it  is  true,  has  not  many  op* 
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portimities  to  enforot  the  duty  of  gratitude,  becanee 
it  can  eeldom  be  brought  under  a  general  rule ;  but 
here  the  court  may  safely  interpose  to  support  a 
grateful  return,  the  extent  of  which  is  ascertained  by 
the  young  man  himself.  I  put  another  case.  A  maa 
of  an  opulent  fortune  dies  suddenly  without  making 
proTisions  for  his  younger  children.  His  eldest  son 
and  heir  supplies  this  omission  by  giving  suitable 
provisions,  and  dies  under  age.  I  put  a  third  case. 
A  man  of  an  opulent  fortune  dies  suddenly,  leaving  a 
num^ous  family  of  children,  all  of  the  female  sex, 
without  making  provisions  for  them.  A  collateral 
heir*-male  succeeds,  who  supplies  this  omission  by  gir« 
ing  suitable  provisions,  but  dies  under  age.  A  court 
of  equity  would  deviate  from  the  spirit  of  its  institu* 
tion,  if  it  should  authorize  a  reduction  of  such  provi- 
sions by  the  granter^s  heir,  upon  the  head  of  minori- 
ty and  lesion.  For  a  rational  and  laudable  deed 
never  can  be  lesion  in  any  proper  sense. 

The  same  doctrine  is  applicable  to  those  who  have 
a  natural  imbecility  which  continues  for  life.  A 
transaction  made  by  such  a  person  is  not  voided  by 
a  court  of  equity,  unless  it  appear  irrational,  and  the 
effect  of  imbecility.  Where  this  is  the  case,  it  be* 
cOmes  indeed  necessaiy  that  the  court  interpose, 
though  th^e  can  be  no  general  rule  for  direction. 

The  protection  afforded  by  equity  to  the  weak  in 
mind,  is  extended  to  save  them  from  hurting  them- 
selves by  irrational  settlements.  The  opinions  of 
men  with  respect  to  the  management  of  affairs,  and 
the  exercising  acts  of  property,  are  no  less  various 
than  their  faces :  and  as  the  world  is  seldom  agreed 
lAmut  what  is  rational  and  irrational  in  such  matters; 
there  can  be  no  rule  for  restraining  the  settlements 
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of  those  who  Bxe  not  lemarlcabfy  weak,  unless  sueli 
settlements  be  not  only  irrational  bat  absurd.  But 
as  the  weak  and  ftdle  are  protected  against  unequal 
bargains,  there  is  the  same  reason  for  their  being  pro* 
teeted  against  absurd  settlements*  Take  the  follow^ 
ing  example.  In  a  process  at  the  instance  of  a  brother 
next  of  Idn,  for  voiding  a  testament  made  by  his  de» 
ceased  bister,  in  favour  of  a  stranger :  it  came  oat 
upon  proof,  that,  some  time  before  making  the  testa-- 
ment,  the  testatrix,  being  seized  with  madness,  was 
locked  up ;  and  that,  not  long  after  making  the  testa- 
ment, her  madness  recurred,  and  continued  till  her 
death ;  that  at  the  time  of  the  testament  she  was  in  a 
wavering  state,  sometimes  better,  sometimes  worse ; 
in  some  instances  rational,  in  others  little  better  ^an 
ddirious,  never  perfe^ly  sound  in  mind.  In.particu^* 
IsTf  it  appeared  from  the  proof,  that  when  in  better 
health,  she  expressed  much  affection  for  her  brother 
the  pursuer ;  but  that,  when  the  disease  was  more 
upon  her,  she  appeared  to  have  some  grudge  or  re- 
sentment at  him  without  any  cailse.  The  testament 
was  holograph ;  and  the  scroll  she  copied  was  furnish- 
ed by  the  defendant,  in  whose  favour  the  testament 
was  made,  who  had  ready  access  to  her  at  all  times, 
while  her  brother  lived  at  a  distance.  In  reasoning, 
it  was  yielded,  that  the  woman  was  capable  of  mak- 
ing a  testament,  and  that  the  testament  challenged 
might  be  effectual  at  common  law.  But  then,  it  was 
urged.  That  though  a  testament  made  in  the  condi- 
tion of  mind  above  described,  preferring  one  relation 
before  another,  a  son  before  a  lather,  or  a  sister  be- 
fore a  brother,  migh^  be  supported  in  equity  as  weU 
as  at  common  law ;  yet  that  the  testament  in  ques- 
tion, proceeding  not  trom  rational  views,  but  from  a 
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diaeaaed  mind,  oecasionii^  a  causeless  resentment 
against  the  pursuer,  ought  not  to  be  supported  in 
equity,  being  a  deed  which  the  testatrix  herself  must 
have  been  ashamed  of  had  she  recovered  health. 
Weight  also  was  laid  upon  the  following  circum- 
stance. That  ^e  testament  was  made  remctis  arbi' 
triSf  and  kept  secret ;  which  showed  the  defendant'^ 
consciousness,  that  the  testatrix  would  have  been 
easily  diverted  by  her  friends  from  making  so  irra- 
tional a  settlement.  In  this  view,  it  was  considered 
as  a  wrong  in  him  to  take  from  her,  in  these  circum- 
stances, an  irrational  deed ;  and  consequently,  that  he 
ought  to  be  restrained  in  equity  from  taking  any  be- 
nefit by  it.     The  testament  was  voided.* 

A  temporary  weakness  ought,  for  the  time  of  its 
endurance,  to  have  the  same  effect  in  law  with  one 
tiiat  is  perpetual ;  for  which  reason  a  discharge  ob- 
tained from  a  woman  during  the  pains  of  childbirth, 
was  reduced ;  Fauntainkall^  7  A  December  1666, 


III. 


JPowere  ^a  court  of  equity  to  remedy  what  is  imper* 
.  Jeet  in  commonlaw^  wUhreepect  to  the  natural  duty 
qfhenewjUence. 

Ik  the  Introduction  there  was  occasion  to  observe, 
that  the  virtue  of  benevolence  is,  by  various  connec- 
tions,  converted  into  a  duty ;  and  that  duties  of  this 
kind,  being  neglected  by  the  common  law,  are  en- 
Ibroed  by  a  court  of  equity.    This  opens  a  wide  fidd 

f 

*  Jan.  26.  1759,  TuUocb  (onira  Vise  of  Arbttthnott. 
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of  equity,  boundless  in  appearance,  and  which  would 
be  so  in  reality  as  well  as  in  appearance,  were  it  not 
for  one  circumstance,  That  the  duty  of  benevolenee 
is  much  more  limited  than  the  virtue.    The  virtue 
of  benevolence  may  be  exercised  in  a  great  variety  of 
good  offices :  it  tenda  often  to  make  additions  to  the 
positive  happiness  of  others,  as  well  as  to  relieve 
them  from  distress  or  want.     But  abstracting  from 
poritive  engagement,  the  duty  of  benevolence  is,  with 
respect  to  'pecuniary  interest,  confined  to  the  latter. 
No  connection,  no  situation,  nor  circumstance,  makes 
it  my  duty  to  enlarge  the  estate  of  any  person  who 
has  already  a  sufficiency,  or  to  make  him  locupletiar^ 
as  termed  in  the  Roman  law.  For  even  in  the  strictest 
of  all  OMinections,  that  of  parent  and  child,  I  feel 
not  that  I  am  in  conscience  or  in  duty  bound,  to  do 
more  than  to  make  my  children  independent,  so  as 
to  preserve  them  from  want :  (a)  all  beyond  is  left 

(a)  This  proposition  is  illustrated  in  the  following  case.  Maiy 
Soot,  daughter  of  Soot  of  Highchester,  having,  by  unlucky  cir* 
camstanoea,  been  reduced  to  indigenoej  vaa  alimented  bj  her  mo^ 
ikMtr,  hadj  Mary  Drummond,  at  the  rate  of  £20  yearly.  Lady 
liaiy^  at  the  approach  of  death,  settled  all  her  effects  upon  Mary 
Sharp,  her  daughter  of  another  maniage,  taking  no  other  notice 
of  her  daughter,  Mary  Scot,  but  the  recommending  her  to  the 
charity  of  Mary  Sharp.  After  the  mother's  death,  Mary  Soot 
brought  a  process  for  aliment  against  her  sister,  Mary  Sharp, 
fimnded  chiefly  on  the  said  recommendation.  A  proof  was  taken 
of  the  eiLtentpf  the  effects  ooQtained  in  the  settlement  to  the  de* 
lendant,  whipfa  amounted  to  about  £S00  sterling.  No  action, 
either  in  l|tw  or  equity,  could  be  founded  on  the  recommendation, 
very  different  in  its  nature  from  an  obh'gation  or  a  burden.  But 
it  was  stated,  that  the  pursuer,  being  very  young  when  her  father 
died,  was  educated  by  her  motlier  to  no  business  by  which  she 
could  gain  a  livelihood ;  and  it  occurred  to  the  court,  that  though 
the  fMirim  poiesias  is.  such,  that  a  peer  niay  breed  his  son  a  coblern 
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ttpo&pwmla|ftfeclioii.  Neitbisr  doth  gralitiftde  make 
it  my  duty  to  eniidi  my  benef aetor,  but  oaly  ta  aid 
and  aupport  him*  wheu  any  Hort  of  diatresa  op  want 
calls  fw  help*  A  faTOur  is,  indeed^  scarar  felt  to  be 
aueh,  but  when  it  prevents  or  relierea  firom  harm ; 
and  a  farour  naturally  is  rettumed  in  kind. 

Here  is  a  clear  circumscription  of  equity,  as  &r  as 
concerns  the  present  chapter.  A  court  of  equity  can- 
not force  one  man^  whether  by  his  kbonr  or  money, 
to  add  to  the  riches  of  another ;  betause,  abstracting 
from  a  promise,  no  connection  makes  this  a  duty. 
What  then  is  left  for  a  court  of  equity,  is,  in  certain 
circumstances,  to  compel  persons  to  sare  from  mis- 
chief those  they  are  connected  with,  or  to  reUerwe 
them  firom  want  or  distress.  Benevolence,  in  this 
case  is  a  strong  impulse  to  afford  rdief ;  and  in  this 
case,  benevolence,  assuming  the  name  aipUjf  or  eosi- 
pMHaUt  i^,  by  a  law  in  oar  mtture,  made  a  positive 
duty.  In  all  other  cases,  benevolence  is  a  virtue 
only,  not  a  duty ;  the  exercise  is  left  to  our  own 
choice  ;  and  the  neglect  is  not  punished,  thou^  the 
practice  is  highly  rewarded  by  the  satisfaction  it  «f- 

tend  afVer  settling  him  in  bnsineas  with  a  competent  stock,  is  re. 
lieved  from  all  further  aliment ;  yet  if  a  son  be  bred  as  a  gentle- 
man, widiout  being  instrncted  in  any  art  that  can  gain  him  a 
farthing*  he  is  entitled  to  be  alimented  for  life ;  for  otherwise  a 
palpable  absurdity  will  follow,  that  a  man  may  starve  his  son,  ot 
leave  him  to  want  or  beggary.  Thus,  Lady  Mary  Dmmmond, 
breeding  her  diiaghter  to  no  business,  was,  by  the  law  of  nature, 
bound  to  aliment  her  for  life,  or  at  least  till  she  should  be  others 
wise  provided ;  and  the  pursuer,  therefore,  being  a  creditor  for 
this  aliment,  has  a  good  action  against  her  mother's  representa* 
tives.  The  court,  accordingly,  found  the  pursuer  entitled  to  an 
aliment  of  £ti  sterling  yearly,  and  decerned  against  the  defend* 
ant  for  the  mane.^ftk  March  1759,  Mary  Scot  contra  Mary  Skarp* 
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finrdflu    In  this  branch  of  our  luitiutt,  a  beatttlful  final 
cause  is  visible :  the  beneivoletti^  of  man,  by  want  of 
ability,  is  conined  within  narrow  bounds ;  and  in 
order  to  make  the  most  of  that  slender  power  he  has 
of  doing  good,  it  is  wisely  directed  where  it  is  the 
most  useful,  namely,  to  relieve  others  from  distress. 
It  appears  then,  that  equity,  with  respect  to  the 
duty  of  serving  others,  is  not  extended  beyond  pity 
or  compassion.    But  it  is  circnmscribed  within  still 
narrower  bounds ;  for  compassion,  though  a  natural 
duty,  is  not  adopted  in  its  utmost  extent  by  courts  of 
equity.     In  many  cases,  this  duty  is  too  vague  and 
undetermined  to  be  reached  by  human  laws ;  and  a 
court  of  equity  pretends  not  to  interpose,  but  where 
the  duty,  being  dear  and  precise,  can  be  brought  un- 
der general  rules.*   Some  of  the  connections  that  oc- 
casion duty  so  precise  I  shall  proceed  to  handle,  con- 
fining myself  to  those  that  are  in  some  measure  in- 
volved in  circumstances ;  for  the  more  simple  con- 
nections, such  as  that  of  parent  and  child,  require 
little  or  no  ducidation.   Though  all  the  duties  of  this 
kind  that  are  enforced  by  a  court  of  equity,  belong  to 
the  principle  of  justice ;  they  may,  however,  be  di- 
vided into  different  classes.    The  present  chapter  is, 
accordingly,  divided  into  two  sections.     In  the  first 
are  handled  connections  that  make  benevolence  a 
duty,  when  not  prejudicial  to  our  interest.    In  the 
second  are  handled  connections  that  make  benevo^ 
lence  a  duty  even  against  our  interest.    These  con- 
nections are  distinguishable  from  each  other  so  clear- 
ly, as  to  prevent  any  confusion  of  ideas ;  and  the 
foregoing  order  is  chosen,  that  we  may  pass  gradual- 
ly from  the  slighter  to  the  more  intimate  connections^ 

*  ^ee  the  Introduetion. 
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To  prompt  a  man  to  ^erve  those  with  whom  he  is  oon- 
nectedy  requires  not  any  extraordinary  motive,  when 
the  good  office  thwarts  not  his  own  interest:  any 
slight  connection  is  sufficient  to  make  this  a  duty, 
and,  therefore,  such  connections  are  first  discussed. 
It  requires  a  more  intimate  connection,  to  make  it 
our  duty  to  bestow  upon  another  any  part  of  our  sub- 
stance. Self-interest  is  not  to  be  overcome  but  by 
iconnections  of  the  most  intimate  kind,  which,  there- 
jEnre,  are  placed  last  in  order. 
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£!(mnecti0$s  that  make  benevolence  a  duty  when  not 

prejudicial  to  our  interest. 

The  connection  I  shall  first  take  under  oonsidera. 
tion,  is  that  which  subsists  between  a  creditor  and  a 
cautioner.  The  nature  of  this  engagement  demands 
|)enevolence  on  the  part  of  the  creditor.  The  cau- 
tioner, when  he  pays  the  debt,  suffers  loss  by  the  act 
of  the  creditor,  though  not  by  his  fault ;  and  the  ere- 
jditor  will  find  himself  bound  in  humanity,  as  far  as 
consistent  with  his  own  interest,  to  assist  the  can- 
jtioner  in  operating  his  relief  against  the  principal 
debtor.  He  ought,  in  particular,  to  convey  to  the 
cautioner,  the  bond  with  the  execution  done  upon  it, 
in  order  that  the  cautioner  may  the  more  speedily  ob- 
tain relief  from  the  principal.  The  law,  favouring 
this  moral  act,  considers  the  money  delivered  to  the 
creditor  not  as  payment,  but  as  a  valuable  considera- 
tion for  assigning  his  debt  and  execution  to  the  cau<* 
tioner.   I  cannot  explain  this  better  than  in  the  words 
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of  Papinian,  the  most  eminent  of  all  the  iirriters  on 
the  Roman  law :  **  Cum  possessor  unus,  e:;cpediendi 
**  negotii  causa,  tributorum  jure  conveniretur ;  ad-' 
**  versus  caeteros,  quorum  seque  praedia  tenentur,  ei„ 
qui  conventus  est,  actiones  a  fisco  praestantur :  sci-> 
licet  ut  omnes  pro  modo  praediorum  pecuniam  tri«' 
^*  buti  conferant :  nee  inutiliter  actiones  prsestantur 
tametsi  fiscus  pecuniam  suam  redperaverit,  quia 
nominum  venditorum  pretium  acceptiun  videtur.*^* 
From  which  consideration  it  follows,  that  this  assign- 
ment may  be  demanded  and  granted  ex  pMtJaeto,  if 
the  precaution  be  omitted  when  the  money  is  paid. 

From  this  connection  it  also  follows,  that  the  ere* 
ditor  is  bound  to  convey  to  the  cautioner  every  separ- 
rate  security  he  has  for  the  debt ;  and,  consequently, 
that  if  die  creditor  dischai^  or  pass  from  his  separate 
security,  the  cautioner,  as  far  as  he  suffers  thereby, 
hath  an  exception  in  equity  against  payment. 

I  must  observe  historically,  that  there  are  many 
decisions  of  the  Court  of  Session,  declaring  the  cre- 
ditor not  bound  to  grant  the  assignment  first  men- 
tioned. These  decisions,  remote  in  point  of  time, 
will  not  be  much  regarded ;  because  the  rules  of  e- 
quity  lay  formerly  in  greater  obscurity  than  at  pre- 
salt.  And  there  is  an  additional  reason  for  disre- 
garding them,  that  they  are  not  consistent  with  others 
rdating  to  the  same  subject*  If  it  be  laid  down  as  a 
rule,  that  the  creditor  is  not  bound  to  assign  his  bond 
and  execution,  it  ought  to  follow,  that  neither  is  he 
bound  to  assign  any  separate  security ;  if  it  be  not 
his  duty  to  serve  the  cautioner  in  the  one  case,  it  can- 
not  be  his  duty  to  serve  him  in  the  other.  And  yet, 
it  is  A  rule  established  in  this  court,  tfaSat  the  caution^ 

^  L.  5,  De  oenmbus. 
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er,  making  'payment  of  the  debt,  ia  entitled  to  every 
separate  security  of  which  the  creditor  is  possessed. 
One  is  at  no  loss  to  discover  the  cause  of  this  dis- 
crepancy :  when  the  question  is  about  a  separate  se« 
curity,  upon  which  the  cautioner's  relief  may  wholly 
depend,  the  principle  of  equity  makes  a  strong  im*^ 
pression:  its  impression  is  slighter  when  the  ques- 
tion is  only  about  assigning  the  bond,  which  has  no 
other  effect  but  to  save  a  process. 

It  is  of  the  greater  consequence  to  settle  with  pre- 
cision the  equitable  rule  that  governs  questions  be- 
tween the  creditor  and  cautioner,  because  upon  it  de- 
pends, in  my  apprehension,  the  mutual  relief  between 
co-cautioners.  Of  two  cautioners  bound  for  the  same 
debt  at  different  times,  and  in  different  deeds,  one 
pays  the  debt  upon  a  discharge,  without  an  assign- 
9ient:  where  is  the  legal  foundation  that  entitles 
this  man  to  claim  the  half  from  his  fellow-cautioner  ? 
The  being  bound  in  different  deeds,  affords  no  place 
for  supposing  an  implied  stipulation  of  mutual  re- 
lief :  nay,  supposing  them  bound  in  the  same  deed, 
we  are  not,  from  that  single  circumstance,  to  imply 
a  mutual  consent  for  relief,  but  rather  the  contrary, 
when  the  clause  of  mutual  relief  is  Omitted ;  for,  in 
general,  when  an  obvious  clause  is  left  out  of  a  deed, 
it  is  natural  to  ascribe  the  omission  to  design  rather 
than  to  .forgetfulness.  The  principal  debtor  is  ex 
mandato  bound  to  relieve  all  his  cautioners :  but 
there  is  no  medium  at  common  law,  by  which  one 
cautioner  can  demand  relief  from  another.  And  with 
respect  to  equity,  the  connection  of  being  bound  for 
payment  of  the  same  debt,  is  too  slight  to  entitle 
that  cautioner  who  pays  the  whole  debt,  to  be  indem- 
nified in  part  out  of  the  goods  of  his  fellow.    It  ap- 
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pears,  then,  that  the  daim  of  mutnal  relief  among 
eo^^^autioners  can  have  no  foundation,  other  than  the 
obligation  upon  the  creditor  to  assign  upon  payment. 
This  assignment  in  the  case  of  a  single  cautioner 
must  be  total ;  in  the  case  of  several  must  be  pro 
rata ;  because  the  creditor  is  equally  connected  with 
each  of  them.  The  only  difficulty  is,  that,  at  this 
rate,  there  is  no  mutual  relief  unless  an  assignment 
be  actually  given.  But  this  difficulty  is  easily  sur- 
moimted.  We  have  seen  above,  that  such  assign* 
ment  may  be  granted  ex  post  facto :  hence,  it  is  the 
duty  of  the  creditor  to  grant  the  assignment  at  what- 
ever time  demanded ;  and  if  the  creditor  prove  re- 
fractory, the  law  will  interpose  to  hold  an  assign- 
ment as  granted,  because  it  ought  to*  be  granted. 
And  this  suppletory  or  implied  legal  assignment,  is 
the  true  foundation  of  the  mutual  relief  among  co- 
cautioners,  which  obtains  both  in  Scotland  and  Eng- 
land. 

Utility  concurs  to  support  this  equitable  daim : 
no  situation  with  regard  to  law  would  be  attended 
with  more  pernicious  consequences,  than  to  penmt  a 
creditor  to  oppress  one  cautioner  and  relieve  others : 
judges  ought  to  be  jealous  of  such  arbitrary  powers, 
which  will  generally  be  directed  by  bad  motives ; 
often  by  resentment,  and,  whidi  is  still  worse,  more 
often  by  avarice.  It  is  happy,  therefore,  for  man- 
kind, that  two  different  prindples  coincide  in  mat- 
ters of  this  kind,  to  put  them  upon  a  jtist  and  salu- 
tary  footing. 

The  creditor,  as  has  been  said;  being  bound  to  all 
the  cautioners  equally,  cannot  legally  give  an  assign- 
ment to  one  of  them  in  such  terms  as  to  entitle  him 
to  claim  the  whole  from  the  other  cautioners.     In 
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thH^  oiif^t  the  aMigtunent  to  be  graafep* 
ed  ?  or,  when  granted  without  Httitation^  what  ef* 
feet  ought  it  to  have  in  equity  ?    This  is  a  quealimi 
of  some  subtilty.    To  permit  the  assignee  to  demand 
the  whole  from  any  single  cautioner,  deducting  only 
his  own  part  of  the  debt,  is  unequal ;  because  it  evi* 
dently  gives  the  assignee  an  advantage  over  his  co- 
cautioners.    On  the  other  hand,  the  assignee  is  in  a 
worse  situation  than  any  other  of  them,  if  he  must 
submit  to  take  from  each  of  them  separately  his  pro- 
portion of  the  debt :  upon  this  plan,  the  cautioner 
who  pays  the  debt  is  forced  to  run  the  circuit  of  all 
his  co-cautioners ;  and  if  one  or  two  prove  insolvent, 
he  must  renew  the  suit  against  the  rest,  to  make  up 
the  proportions  of  those  who  are  deficient.     To  pre* 
serve,  therefore,  a  real  equality  among  the  caution- 
ers, every  one  of  them  against  whom  relief  is  claim- 
ed, ought  to  bear  an  equal  proportion  with,  the  as- 
signee.    To  explain  this  rule,  I  suppose  six  caution* 
era  bound  in  a  bond  for  six  hundred  pounds.    The 
first  pa3ring  the  debt  is  entitled  to  claim  the  half 
.  from  the  second,  who  ought  to  be  equally  burdened 
with  the  first.     When  the  first  and  second  again  at- 
tack the  third,  they  have  a  claim  against  him  each 
for  a  hundred  pounds ;  which  resolves  in  laying  die 
burden  of  two  hundred  pounds  upon  each ; — and  so  on 
till  the  whole  cautioners  be  discussed.    This  method 
not  only  preserves  equality,  but  avoids  after-reckon- 
ings in  cases  of  insolvency. 

So  far  clear  when  relief  can  be  directly  obtained. 
But  what  if  the'  assignee  be  put  to  the  trouble  of  ad- 
judging for  his  relief?  In  that  case,  the  assignment 
is  a  legal  title  to  lead  an  adjudication  for  the  whole 
debt.    Equity  is  satisfied,  if  no  more  be  actually 
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drawn  out  of  tiie  oCite  of  ^e  eKMOOtidiien/  tbaa 
wiart  that  co-cautioner  is  bound  to  contribute,  as 
above.  And  in  leading  the  adjudication,  not  evea 
^e  adjudger's  own  proportion  of  the  debt  ought  to 
be  deducted :  it  is  a  benefit  to  the  other  cautioners 
that  the  security  be  as  extensive  ^as  possiUe ;  for  it 
entitles  the  adjudger  to  a  greater  proportion  of  the 
subject  or  price,  in  competition  with  extraneous  cre« 
ditors. 

The  same  principles  and  conclusions  are  equally 
applicable  to  carrei  dehendiy  where  a  number  of  debt- 
ors are  bound  conjunctly  and  severally  to  one  credit- 
or. Equity  requires  the  utmost  impartiality  in  him 
to  his  debtors :  if,  for  his  own  ease,  he  take  the  whcde 
from  one,  he  is  bound  to  grant  an  assignment  pre- 
cisely as  in  the  case  of  co-cautioners.  Utility  joins 
with  equity  to  enforce  this  impartiality.  And  it 
makes  no  difference  whether  the  correi  debendi  be 
bound  for  a  civil  debt,  or  be  bound  eJt  delicto ;  for  in 
both  causes  equally  it  is  the  duty  of  the  creditor  to 
act  impartially,  and  in  both  cases  equally  utility  re- 
quires impartiality. 

Another  connection,  of  the  same  nature  with  the 
former,  is  that  between  one  creditor  who  is  infeft  in 
two  different  tenements  for  his  security,  and  another 
creditor,  who  hath  an  infeftment  on  one  of  the  tene- 
ments, of  a  later  date.  Here  the  two  creditors  are 
connected,  by  having  the  same  debtor,  and  a  security 
upon  the  same  subject  Hence  it  follows,  as  in  the 
former  case,  that  if  it  be  the  will  of  the  preferable 
creditor  to  draw  his  whole  payment  out  of  that  sub» 
ject  in  which  the  other  creditor  is  infeft,  the  latter 
for  his  relief  is  entitled  to  have  the  preferable  securi- 
ty assigned  to  him  :  which  can  be  done  upon  the  con*. 
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8fcrttCti<m  above  mentioned;  for  the  sum  ncomni 
\j  the  prefenble  creditor  out  of  the  subject  on  which 
the  other  creditor  is  also  infeft,  is  justly  undei9tood 
to  be  advanced  by  the  latter,  being  a  sum  whidi  he 
was  Mititled  to,  and  must  have  drawn  had  not  the 
preferable  creditinr  intervened ;  and  this  sum  is  held 
to  be  the  purchase-money  of  the  conveyance.  This 
construction,  preserving  the  preferable  debt  entire  in 
the  person  of  the  second  creditor,  entitles  him  to  draw 
payment  of  that  debt  out  of  the  other  tenement.  By 
this  equitable  construction,  matters  are  restored  to 
the  same  state  as  if  the  first  creditor  had  drawn  his 
payvient  out  of  the  sqmrate  subject,  leaving  the  other 
entire  for  payment  of  the  second  creditor.  Utility 
also  concurs  to  support  this  equitable  claim. 

It  is  scarce  necessary  here  to  observe,  that  a  sup- 
posed conveyance,  sufficient,  as  above  mentioned,  to 
found  a  daim  of  relief  among  co-cautioners,  will  not 
answer  in  the  present  case.  In  Qrder  to  found  an 
execution  against  land^  there  must  be  an  infeftment ; 
and  this  infeftment  must  be  conveyed  to  the  person 
who  demands  execution.  Any  just  or  equitable  con- 
sideration may  be  sufficient  to  found  a  personal  ac- 
tion; but  even  personal  execution  cannot  proceed 
without  a  formal  warrant,  and  still  less  real  execu- 
tion. 

But  now,  admitting  it  to  be  the  duty  of  the  pre- 
fSerable  creditor  to  assign^  the  question  is,  To  what 
extent  Whether  ought  the  assignment  to  have  a 
total  effect,  or  only  to  put  the  disappointed  creditor 
in  the  same  situation  as  if  the  preferable  creditor  had 
drawn  his  payment  proportionally  out  of  both  sub- 
jects ?  It  win  be  made  appear  by  and  by,  that  the 
assignment  must  be  confined  to  the  latter  effect  in  the 
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case  of  two  seconitty  <Mdhoi8.  But  thero  is  so  ^({ui* 
tjr  to  limit  the  assignment  in  this  manner^  where  there 
is  no  interest  in  oppositkni  but  that. of  the  debtor. 
He  has  no  equitable  interest  to  oppose  a  total  assign* 

ment;  and  the  second  creditor  has  an  equitable  daiia 
to  all  the  aid  the  first  creditor  can  aflR^rd  him. 

The  rules  of  equity  must  be  the  same  in  every 
country  where  law  is  cultivated.  By  the  practice  in 
England^*  if  the  creditor  sweep  away  the  personal 
estate,  the  real  estate  will  be  charged  for  payment  of 
the  l^ades.  In  this  case,  the  legatees  need  no  as- 
signment to  found  their  equitable  claim  against  the 
heir  who  succeeds  to  the  real  estate. 

We  proceed  to  another  connection,  which  is  that 
between  the  preferable  creditor  infeft  in  both  tene* 
ments,  and  two  secondary  creditors,  one  ixifeft  in  one 
of  the  tenements,  and  one  in  the  other.  The  duty 
of  the  preferable  or  catholic  creditor*  with  relation 
to  these  secondaory  creditors,  cannot-be  doubtful,  con- 
sidering what  is  said  above.  Equity,  as  wdl  as  ex« 
pediency,  bars  him  from  arbitrary  measures.  He  is 
equally  connected  with  his  two  fellow-creditcnrs,  and 
he  must  act  impartially  between  them.  The  equi- 
table  measure  is,  to  draw  his  payment  {NroportionaUy 
out  of  both  tenements ;  but  if,  for  his  own  ease  or 
conveniency,  he  chuse  to  draw  the  whole  out  of  one^ 
the  postponed  creditor  is  entitled  to  an  assignment ; 
not  indeed  total,  which  would  be  an  arbitrary  act, 
but  proportional,  so  as  to  entitle  him  to  draw  out  of 
the  other  subject,  what  "he  would  have  drawn  out  of 
his  own,  had  the  preferable  creditor  drawn  propor- 
tionally out  of  both  subjects.  I  need  scarce  mention, 
that  the  same  rule  which  obtains  in  the  case  of  se- 

*  9.  Chuncery  Cases,  4. 
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txmdarj  creditors,  must  equally  obtain  Bamag  par- 
chasers  of  different  parcels  of  land,  which,  before  the 
purchase,  were  all  in  tawwfo  burdened  with  an  infeft- 
ment  of  annualrent.  A  man  grants  a  rent-charge 
out  of  all  his  lands,  and  afterwards  sells  them  by 
parcels  to  divers  persons :  the  grantee  of  the  rent- 
charge  ^vies  his  whole  rent  from  one  of  these  pur- 
chasers :  this  purchaser  shall  be  eased  in  equity  by  a 
contribution  from  the  rest  of  the  purchasers.* 

A  case  connected  with  that  last  handled,  will 
throw  light  upon  the  present  subject.  Let  it  be  sup* 
posed  that  the  catholic  or  preferable  creditor  pur- 
chases one  of  the  secondary  debts :  will  this  vary  the 
rule  of  equity  ?  This  purchase,  in  itself  lawful,  is  not 
prohibited  by  any  statute,  and,  therefore,  must  have 
its  effect.  The  connection  here  between  the  creditors 
is  by  no  .means  so  intimate,  as  to  oblige  any  one  of 
them,  at  the  expence  of  his  own  interest,  to  serve  the 
others.  There  is  no  rule  in  equity  to  bar  tlie  catho- 
lic creditcH*  from  drawing  full  payment  of  the  se- 
condary debt  out  of  the  tenement  which  it  burdens, 
reserving  his  catholic  debt  to  be  made  effectual  out 
of  the  other  tenement ;  though  of  consequence  the 
secondary  creditor  upon  that  tenement  is  totally  dis- 
appointed. This  secondary  creditor  has  no  claim  for 
an  assignment,  total  or  partial,  when  the  interest  of 
the  catholic  creditor  stands  in  opposition.  But  here 
the  comiection  among  the  parties  must,  in  my  appr^ 
hension,  have  the  following  equitable  operation,  that 
the  catholic  creditor,, by  virtue  of  his  purchase,  can- 
not draw  more  than  the  sum  he  paid  for  it.  Equity  in 
tfaia  case  will  not  allow  the  one  to  profit  by  the 

*  Abrtdg.  caset  in  equity^  clmp.  IS,  sect.  A,  §  1. 


p.  I.  8.  BENEVOLENCE.  M 

Other's  loss.     But  a  hint  here  most  suffice ;  because . 
the  point  belongs  more  properly  fo  another  head.* 

The  following  case  proceeds  upon  the  principle 

above  laid  down.     The  husband,  on  the  marriage, 

charged  the  lajids  with  a  rent-charge  for  a  jointure 

to  his  wife,  and  afterward  devised  part  of  these  lands 

to  the  wife.     After  the  husband's  death,  the  heir 

prayed  that  the  lands  devised  to  the  wife,  might  bear 

their  proportion  of  the  rent-charge  :  the  bill  was  dis* 

missed,  because  the  grantee  of  the  rent-charge  may 

distrain  in  all  or  any  part  of  the  lands  for  her  rent ; 

and  there  is  no  equity  to  abridge  her  remedy.f 

If  the  catholic  creditor,  after  the  existence  of  both 
secondary  debts,  renounce  his  infeftment  with  re- 
spect to  one  of  the  tenements,  which  makes  a  dear 
fimd  for  the  secondary  creditor  secured  upon  that 
tenement ;  such  renunciation  ou^t  to  have  no  effect 
in  equity  against  the  other  secondary  creditor,  be- 
cause it  is  an  arbitrary  deed,  and  a  direct  breach  of 
that  impartiality  which  the  catholic  creditor  is  bound 
to  observe  with  relation  to  the  secondary  creditors. 
It  is  in  effect  the  same  with  granting  a  total  assign- 
ment to  one  of  the  secondary  creditors  against  the 
other. 

In  every  one  of  the  cases  mentioned,  the  catholic 
creditor  is  equally  connected  with  each  pf  the  ae- 
condary  creditors,  and,  upon  that  account,  is  bound  to 
act  impartially  between  them.  But  this  rule  of  equity 
cannot  take  place  where  the  connections  are  unequal. 
It  holds  here  as  among  Uood-relations :  those  who 
are  nearest  to  me,  are  entitled  to  a  preference  m  my 
favour.     The  following  ease  will  be  a  sufficient  illu8« 

*  Immecliately  below,  sect  iS,  art.  1. 
t  1 .  Vtrn.  547. 
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toAkm.  A  man  takes  a  iNmd  ef  bvrmwed  jwrney  wUli 
a  cautiDiier ;  ofatakis  afterward  «n  infeftment  £roai 
the  inrxncipal  debtor  as  aa  additioiial  aecvrity ;  and 
last  of  idl,  anolher  credilor  for  hia  aecuity  obtains 
iaiefitiiieiit  upon  the  same  eubject.     Here  the  first 
meatiooed  creditor  has  two  diflferent  means  for  ob^ 
taining  payment :  he  marf  Bftply  to  the  eautioner^  or 
he  viay  apply  to  the  land  in  which  he  is  iafeft.     He 
proceeds  to  execution  against  the  land,  by  wfakfa 
he  cuts  out  the  second  creditor.    Is  lie  bound  to^ 
grant  an  assignment  to  the  second  creditor  againet 
the  cautioner,  total  or  partial  ?     The  second  creditor 
is  ui  this  case  not  entitled  to  demand  an  as^gament : 
en  the  contrary,  the  preferable  creditor,  taking  pay- 
ment from  the  cautioner,  »  bound  to  give  him  <a  total 
assigxuneiit ;  because  he  is  more  intimately  connected 
with  the  oantioDer  than  with  ^e  second  creditor,  A 
cautionaary  engagement  is  an  act  of  pure  benevoleboe ; 
and  when  a  creditor  lays  hold  of  this  engagement  to 
oblige  one  man  to  pay  another's  debt,  this  connection 
makes  it  evidently  the  duty  of  the  creditor  to  aid  the 
eaixtioner  with  an  assignment,  in  order  to  repair  his 
loss ;  and  it  proceeds  from  the  same  intimacy  of  con- 
nection, that,  as  above  mentioned,  he  is  obliged  to  in- 
clude in  this  assignment  every  separate  security  he 
has  for  tl^  debt     It  is  bis  duty  accordingly  to  con- 
vey  to  the  cautioner  the  real  security  he  got  from 
the  principal  debtor.     Nor  is  the  interest  of  the  se- 
cond creditor  regarded  in  opposition ;  f(W  he  is  no 
otiiier  way  connected  with  the  preferable  creditor,  birt 
by  being  both  of  them  creditors  to  the  same  person, 
and  both  df  them  infeft  on  the  same  subject  for  se*^ 
curity. 

A  question  of  great  importance,  that  has  frequently 
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becft  debated  in  tile  Ciouit  of  Sesskm^  appears  to  de«. 
pend  Bpon  the  prindples  above  set.forth.  The  qnies*^ 
tion  is,  Whetiier  a  tenant  in  tail  be  bound  ta  extiii-. 
giush  the  annual  burdens  arising  during  his  posses^ 
sion,  so  as  to  transmit  to  the  heirs  of  entail  the  estate 
in  as  good  oonditioa  as  whexL  he  received  it  ?  To 
treat  this  question  accurately,  we  must  begin  with 
eonsidering  how  the  common  law  stands.  With  rC" 
spect  to  feu^-dutks,  cess,  and  teind,  these  are  dkhita 
fruetwum^  and  at  common  law  affwd  an  action  for 
payment  against  every  person  who  levies  the  rents, 
and  against  a  tenant  in  tail  in  particular.  But  this 
is  not  the  case  of  the  entailer's  personal  debts,  which 
burden  the  heirs  of  entail  personally,  hut  not  the 
fruits.  I«6t  us  consider  what  that  difference  will 
produce.  An.  heir  in  a  fee-rsimple  is  liable  to  the 
debts  of  his  predecessor,  and  every  heir  i^  so  liable 
successively.  But  this  obligation  respects  the  credit* 
Offs  only;  and  affords  no  relief  to  one  heir  against 
another,  either  for  principal  or  interest.  Boes  aa 
entail  make  a  difibrenoe  at  common  law  ?  A  tenant 
IB  tail  possesses  the  rents :  but  these  rents  are  his 
property,  just  as  much  if  the  estate  were  a  fee^imple ; 
and  the  consuming  rents  belonging  to  himself,  cannot  - 
subject  him  as  tenant  in  tail  more  than  if  his  estate 
were  a  fee-«imple.  Hence  it  appears  clear,  that  at 
common  law  a  tenant  in  tail  is  not  bound  to  relieve 
the  heirs  of  entail  of  any  growing  burdens,  unless 
what  is  a  debitum  JhectmiPi. 

A  court  of  equity,  less  confined  than  a  court  of 

,  common  law,  finds  this  case  resolvable  into  one  above 

determined,  namely,  that  of  carrei  debendh  where 

several  debtors  are  conjunctly  bound  for  payment  of 

one  debt.     There  is  no  difference  between  corr^  cfe- 
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bemU  and  heirs  of  entail,  but  that  the  former  are  all 
of  them  liable  at  the  same  time,  the  latter  only  suc- 
cessively ;  which  makes  no  difference  either  in  equity 
or  in  expediency,  the  same  impartiality  being  requir- 
ed of  the  creditor  with  respect  to  both.  While  the 
debt  subsists,  the  creditor  is  bound  to  lay  the  burden 
of  his  interest  upon  each  heir  equally ;  consequently 
each  heir  is  bound  to  pay  the  interest  that  arises  dur- 
ing his  time.  And  if  the  principal  be  demanded,  the 
heir  who  pays  is  only  entitled  to  an  assignment  of 
the  principal  sum,  and  of  the  interest  that  shall  arise 
after  his  own  death.  This  rule  accordingly  obtains 
in  England,  as  where  a  proprietor  of  land,  after 
charging  it  with  a  sum  of  money,  devises  it  to  one 
for  life,  remainder  to  another  in  fee.  Equity  will 
compel  the  tenant  for  life  to  pay  the  arrears  due  on 
the  rent-diarge,  that  all  may  not  fall  upon  the  re- 
mainder-man. ♦ 

A  tenant  by  courtesy  is,  like  a  tenant  in  tail,  boimd 
to  extinguish  the  current  burdens.  The  courtesy  is 
established  by  customary  law ;  and  a  court  of  equity 
is  entitled  to  supply  any  defect  in  law,  whether  writ- 
ten or  customary,  in  order  to  make  the  layr  rational. 
The  law,  authorising  the  husband  to  possess  the  wife's 
estate,  intends  no  more  but  to  give  him  the  enjoyment 
of  it  for  life,  without  waste,  confining  him  to  act  like 
a  bonus  paterfamilias.^ 

The  following  case  seems  to  require  the  interposi- 
tion of  a  court  of  equity ;  and  yet,  whether  its  powers 
reach  so  far  is  doubtful. '  A  man  assigns  to  a  rela- 
tion of  his  £500  contained  in  a  bond  specified,  with- 
out power  of  revocation,  reserving  only  his  own  life- 

•  I.  Chancery  Cases  223. 

t  Home,  Jan.  3,  1717>  Anna  Montetih. 
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rent.     Many  years  after»  forgetting  the  aasignment* 
he  makes  a  will,  naming  this  same  relation  his  eze-' 
tutor  and  residuary  l^atee,  bequeathing  in  the  tes- 
tament the  foresaid  bond  of  £500  to  another  relation. 
The  testator's  effects^  abstracting  from  the  bond,  not- 
exceeding  in  value  £500,  it  becomes  to  the  executor- 
nominate  a  matter  indifferent,  whether  he  accept  the  - 
testament,  or  betake  himself  td  his  own  bond.    But 
it  is  not  indifferent  to  others  ;  for  if  he  undertake  the 
office  of  executor,  he  must  convey  the  bond  to  the 
special  legatee ;  if  he  cling  to  the  bond,  rejecting  the 
office,  the  testament  falls  to  the  ground,  and  the  next 
of  kin  will  take  the  effects,  leaving  nothing  to  the 
special  legatee.     The  interest  of  others  ought  not  to 
depend  on  the  arbitrary  will  of  the  executor-nomin- 
ate ;  and  yet,  as  far  as  appears,  there  is  no  place  here 
for  the  interposition  of  equity.     The  privilege  of  ac- 
cepting or  rejecting  a  Tight,  no  nlan  can  be  deprived 
of;  and,  admitting  this  privilege,  the  consequences 
that  follow  seem  to  be  out  of  the  reach  of  equity. 

Land-estates  that  are  conterminous,  form  such  a 
connection  between  the  proprietors,  as  to  make  cer- 
tain  acts  of  benevolence  their  duty,  which  belong  to 
the  present  subject.  To  save  my  ground  from  water 
flowing  upon  it  from  a  neighbouring  field,  a  court  of 
equity  will  entitle  me  to  repair  a  bulwark  within 
that  field,  provided  the  reparation  do  not  hurt  the 
proprietor.*  The  following  is  a  similar  case.  The 
course  of  a  rivulet  which  serves  my  mill,  happens  to 
be  diverted,  a  torrent  having  filled  with  stones  or 
mud  the  channel  in  my  neighbour's  ground  above. 
I  will  be  permitted  to  remove  the  obstruction  though 
in  my  neighbour's  property,  in  order  to  restore  the 

*  L«  S,  {  5,  in  finei  De  aqne  et  pluvie  arccn. 
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rivulet  toitg  natural  channel.  M)rnei|^ibmir  is  boiwd 
to  suffer  this  operation,  because  it  relievea  me  from 
damage  without  harming  his  property. 

But  in  order  to  procure  any  actual  profit,  oi'-to  make 
myself  heajletiar^  equity  will  not  interpose  or  entitle 
me  to  make  any  alteration  in  my  neighbour's  |Nro- 
perty,  even  where  he  cannot  specify  any  prejudice  by 
the  alteration.  The  reason  is  given  above^  That 
equity  never  obliges  any  man,  whether  by  acting  or 
suffering,  to  increase  the  estate  of  another.  Thus, 
the  Earl  of  Eglinton  having  built  a  mill  upon  the 
river  of  Irvine,  and  stretched  a  dam-idike  cross  the 
channel,  which  occasioned  a  restagnation  to  the  pre- 
judice of  a  superior  mill ;  Fairly,  the  proprietor  of 
this  miU,  brought  a  process,  complaining  that  his  miU 
was  hurt  by  the  back-water,  and  concluding,  that  the 
Earl's  dam-dike  be  demolished,  or  so  altered  as  to 
give  a  free  course  to  the  river.  The  restagnation 
being  acknowledged^  the  Earl  proposed  to  raise  the 
pursuer's  mill-wheel  ten  inches,  which  would  make 
the  mill  go  as  welt  as  formerly ;  offering  security 
f^ainst  all  future  damage :  and  urged,  that  to  refuse 
submitting  to  this  alteration  would  be  acting  in 
amnlationem  tncini,  which  the  law  doth  not  indulge. 
The  court  judged  the  defendant's  danwiike'to  be .  an 
encroachment  on  the  pursuer's  property,  and  ordain-* 
ed  the  scune  to  be  removed  or  taken  down  as  £eu:  or 
it  occasioned  the  restagnation.* 

*  Jan.  27,  1744,  Fairly  am/za  £arl  of  £glinton. 
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SECT.   II. 

Cotmeeticns  that  make  benevolent  a  dut^enenagamst 

our  intereet. 

These  connections  must  be  very  intimate ;  for,  as 
observed  in  the  beginning  of  the  present  chapter,  it 
requires  a  much  stronger  connection  to  oblige  me  to 
bestow  upon  another  any  portion  of  my  substance, 
than  merely  to  do  a  good  office  which  takes  nothing 
from  me.  The  bulk  of  these  connections,  though  ex- 
tremely various,  may  be  brought  under  the  following 
heads.  1st,  Connections  that  entitle  a  man  to  have 
his  loss  made  up  out  of  my  gain.  Sd,  Connections 
that  entitle  a  man  who  is  not,  properly  speaking,  a 
loser,  to  partake  of  my  gain.  3d,  Connections  that 
entitle  one  who  is  a  loser  to  a  recompence  from  one 
who  is  not  a  gainer. 


Abt.  L  Connections  that  entitle  a  man  to  have  his 

loss  made  up  out  of  my  gain. 

No  personal  connection,  supposing  the  most  inti- 
mate, that  of  parent  and  child,  can  make  it  an  act  of 
justice,  that  one  who  is  a  gainer,  should  repair  the 
loss  sustained  by  another,  unless  there  be  also  some 
connection  between  the  loss  and  gain ;  and  that  eon* 
nection  h  a  capital  circumstance  in  the  present  spe« 
dilation.  The  connections  hitherto  mentioned  relate 
to  persons  ;  this  relates  to  things.  If,  for  example^ 
I  lay  out  my  money  for  ameliorating  a  subject  that  I 
consider  to  be  my  own,  but  which  is  afterward  disco-i 
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vered  to  be  the  property  of  another ;  my  loss  in  this 
case  is  intimately  connected  with  his  gain,  because  in 
effect  my  money  goes  into  his  pocket 

The  connection  between  the  loss  and  gain  may  be 
more  or  less  intimate :  and  its  different  degrees  of  in- 
timacy ought  to  be  carefully  noted.  When  this  con- 
nection is  found  in  the  highest  degree,  there  is  scarce 
requisite  any  other  circumstance  to  oblige  one  to  ap- 
ply his  gain  for  making  up  another's  loss  :  in  itslow- 
er  degrees  no  duty  arises,  unless  the  persons  be  other- 
wise strongly  connected.  Proceeding  then  to  trace 
these  degrees,  the  lowest  I  have  occasion  to  mention, 
is  where  the  loiss  and  gain  are  connected  by  their  re- 
lation  to  the  same  subject  For  example,  a  man  pur- 
chases at  a  low  rate  one  pf  the  preferable  debts  upon 
a  bankrupt  estate ;  and,  upon  a  sale  of  the  estate, 
draws  more  than  the  transacted  sum :  he  gains  while 
his  fellow-creditors  lose  considerably.  The  next  de- 
gree going  upward,  is  where  my  gain  is  the  occasion 
of  another's  loss.  For  example,  a  merchant  foresee- 
ing a  scarcity,  purchases  all  the  com  he  can  find  in 
the  neighbourhood,  with  a  view  to  make  great  profit ; 
before  he  opens  his  granaries,  I  import  a  large  cargo 
from  abroad,  retailing  it  at  a  moderate  price,  under 
what  my  brother-merchant  paid  for  his  cargo ;  by 
which  means  he  loses  considerably.  The  third,  pretty 
much  upon  a  level  with  the  former,  is  where  another's 
loss  is  the  occasion  of  .my  gain.  For  example,  my 
ship  loaded  with  com  proceeds,  in  company  with  an- 
other, to  a  port  where  there  is  a  scarcity  ;  the  other 
ship  being  foundered  in  a  storm,  and  the  cargo  lost 
my  cargo  by  that  means  draws  a  better  price.  The 
fourth  connection  is  more  intimate,  the  loss  and  the 
gain  proceeding  from  the  same  cause.     In  the  case 
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last  mentioned,  suppose  the  weaker  vessel,  dashed 
against  the  other  in  a  storm,  is  sunk :  here  the  same 
cause  by  which  the  one  proprietor  loses,  proves  bene- 
ficial to  the  other.  The  last  connection  I  shall  men- 
tion, and  the  completest,  is  where  that  which  is  lost 
by  the  one  is  gained  by  the  other ;  or,  in  other  words, 
where  the  money  of  which  the  one  is  deprived  bene- 
fits the  other.  This  is  the  case  first  mentioned,  of 
money  laid  out  by  a  bona  fide  possessor ^  in  meliorating 
a  subject  that  is  afterward  claimed  by  the  proprietor. 
The  money  that  the  former  loses  is  gained  by  the 
latter. 

'  A  famous  maxim  of  the  Roman  law.  Nemo  debet 
locupletari  aUenajactura^  is  applicable  to  this  acticle : 
and, in  order  to  ascertain,  if  it  can  be  done,  what  are 
the  connections  that  make  it  the  duty  of  one  man  to 
part  with  his  gain  for  repairing  another's  loss,  I  shall 
begin  with  a  commentary  upon  that  maxim.  I  ob- 
serve first.  That  it  is  expressed  abstractly,  as  hold- 
ing true  in  general,  without  distinction  of  persons  ; 
and,  therefore,  that  the  duty  it  establishes  must  be 
founded  upon  a  real  connection,  independent  altoge- 
ther of  personal  connections  ;  which  leads  us  to  ex- 
amine what  that  real  connection  must  be.  Nemo 
debet  locupletari  aUena  jactura^  or.  No  person  ought 
to  profit  bff  another's  loss,  implies  a  connection  be-^ 
tween  the  loss  and  the  gain  :  it  implies  that  the  gain 
arises  by  the  loss,  or  by  means  of  the  loss.  Taking, 
therefore,  the  maxim  literally,  it  ought  to  take  place 
wherever  the  gain  is  occasioned  by  the  loss,  or,  per- 
hltps,  occasions  the  loss  :  which  certainly  is  not  good 
law.  In  the  second  and  third  cases  above  mention-^ 
ed,  the  same  cause  that  destroys  the  one  merchant  is 
profitable  to  the  other :  yet  no  man  who  in  such 
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ciFcuiiista&eai  makes  profit,  &id0  himself  bound  in 
consci^ioe  to  msQce  up  the  other's  loss.  It  appears, 
tfien,  that  this  maxim,  like  most  general  maxims,  is 
apt  to  mislead,  by  being  too  comprehensive.  Upon 
serioiM  reflection,  we  find,  that  what  a  man  acquires 
by  his  own  industry,  or  by  accident,  however  con* 
nected  with  the  loss  sustained  by  another,  will  not 
be  taken  firom  him  to  make  up  that  loss,  if  there  be 
no  personal  connection.  The  only  real  connection 
that  of  itself  binds  him,  is  where  another^s  money  is 
converted  to  his  use.  This  circumstance,  though 
without  any  intention  to  benefit  him,  will  bind  him 
in  conscience  to  make  up  the  other's  loss  as  far  as  he 
himself  is  a  gainer.  Here  the  maxim.  Nemo  dihet 
Jocmpletari  aUenajactura^  taken  in  its  most  extensive 
s«[i8e,  is  applicable ;  and  the  single  case,  as  far  as  I 
understand,  where  it  is  applicable.  The  most  noted 
case  of  this  kind  is,  where  the  possessor  of  a  subject 
which  he  hanafide  considen^  to  be  his  own,  bestows 
his  money  on  reparations  and  meliorations,  intending  ^ 
nothing  but  his  own  benefit ;  the  proprietor  claims 
the  subject  in  a  process,  and  prevails :  he  profits  by 
the  meliorations ;  and  the  money  bestowed  on  these 
meliorations  is  converted  to  his  use.  Every  one 
must  be  sensible  of  a  hardship  that  requires  a  reme- 
dy ;  and  it  must  be  the  wish  of  every  disinterested 
person,  that  the  bana^fide  pMseMor  be  relieved  from 
the  hardship.  That  the  common  law  affords  no  re* 
lief,  will  be  evident  at  first  sight :  the  labour  and 
money  of  the  bonajide  pos9essor  is  sunk  in  the  sub* 
ject,  and  has  no  separate  existence  upon  which  to 
found  a  rei  mndkatio :  the  {proprietor,  in  claiming 
the  subject,  does  no  more  but  exercise  his  own  right ; 
which  cannot  subject  him  personally  to  any  demand. 
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I£^  then,  there  be  a  remedy,  it  caki  hav6  no  other 
foundation  but  equity ;  and  that  there  is  a  remedy 
in  equity,  will  appear  from  the  following  considera- 
tions.   Man  being  a  fallible  creature,  society  would 
be  uncomfortable  were  individiuils  disposed  in  erery 
case  to  take  adyantage  of  the  mistakes  and  errors  of 
xidiers.    But  the  authw  of  our  nature  has  more  hao- 
monionsly  adjusted  its  different  branches  to  each 
other.    To  make  it  a  law  in  our  nature,  never  to 
take  advantage  of  errw  in  any  case,  would  be  giving 
too  much  indulgence  to  indolence  and  remission  of 
mind,  tending  to  make  us  neglect  the  improvement 
of  our  rational  faculties.     On  the  other  hand,  to 
make  it  lawful  to  take  advantage  of  error  in  every 
case,  would  be  too  rigorous,  considering  how  difficult 
it  is  for  a  man  to  be  always  upon  his  guard.     The 
author  of  our  nature  has  happily  moulded  it  so  as  to 
avoid  these  extremes.    No  man  is  conscious  of  wrong, 
when,  to  save  himself  from  loss,  he  takes  advantage 
of  an  error  committed  by  another :  if  there  must  be  a 
loos,  the  moral  sense  dictates/that  it  ought  to  rest  up^ 
on  the  person  who  has  conunitted  an  error,  however 
innocently,  rather  than  upon  him  who  has  been  care^ 
ful  to  avoid  all  error.    But  in  lucro  oe^tando^  the 
moral  sense  teaches  a  dififerent  lesson :  every  one  is 
conscious  of  wrong,  when  an  error  is  laid  hold  of  to 
make  gain  by   it.     The  consciousness  of  injustice^ 
when  such  advantage  is  taken,  is  indeed  inferior  in 
degree,  but  the  same  in  kind  with  the  injustice  of 
robbing  an  innocent  person  of  his  goods  or  of  his  re* 
putation.     This  doctrine  is  supported  by  utility  as 
well  as  by  justice.     Industry  ought  to  be  encou- 
raged ;  and  chance  as  much  as  possible  ought  to  be 
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'exdttded  titom  aU  dealings,  in  order  that  individuals 
may  promise  to  themsebnn  the  fruits  of  their  own 
industry.     This  affords  a  fresh  instanee  of  that  beau- 
tiful harmony  which  subsists  between  the  intamal 
and  external  constitution  of  man.     A  regular  chain 
of  causes  and  effects,  leaving  little  or  nothing  to  ao- 
^sident,  is  advantageous  externally  by  promoting  in- 
dustry, and  internally  by  the  delight  it  affords  the 
human  mind.    No  scene  is  more  disgustful  than  thai 
of  things  depending  on  diance,  without  order  or  con- 
nection.  When  a  court  of  equity  therefore  preserves 
to  every  man,  as  much  as  possible,  the  fruits  of  his 
t>wn  industry;   such  proceeding,   by  rectifying  the 
disorders  of  chance,  is  authorised  by  utility  as  well 
as  by  justice,     And  hence  it  is  a  principle  of  morali- 
ty, founded  both  on  the  nature  of  man  and  on  the 
interests  of  society.  That  we  ought  not  to  make  gain 
by  another's  error. 

This  principal  is  clearly  applicable  to  the  case 
above  mentioned.     The  titles  of  land  property  being 
intricate,  and  often  uncertain,  instances  are  frequent, 
where  a  man  in  possession  of  land,  the  property  of 
another,  is  led  by  unavoidable  error  to  consider  it  as 
belonging  to  himself :  his  money  is  bestowed  with- 
out hesitation  on  repairing  and  meliora:ting  the  sub- 
ject.   Equity  will  not  pennit  the  owner  to  profit  by 
such  a  mistake,  and  in  effect  to  pocket  the  money  of 
the  innocent  possessor:  he  will  be  compelled  by  a 
court  of  equity  to  make  up  the  loss,  as  far  as  he  is 
locupletior.     Thus  the  possessor  of  a  tenement,  hav- 
ing, on  the  faith  and  belief  of  its  being  his  own,  made 
considerable  meliorations,  was  found  entitled  to  claim 
from  the  proprietor  the  expence  of  such  meliorations 
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as  were  profitaUe  to  him  by  raising  the  rent  of  his 
tenement.*    In  all  cases  of  this  Jdnd,  what  is  lost  to 
the  one  accrues  to  the  other.    The  maxim  then  must 
be  understood  in  this  limited  sense ;  for  no  connec- 
tion between  the  loss  and  gain  inferior  in  degree  to 
this,  will,  independent  of  personal  connections,  be  a 
sufficient  foundation  for  a  claim  in  equity  against  the 
person  who  gains,  to  make  up  the  other's  loss. 
•    But  supposing  the  subject  meliorated  to  have  pe- 
rished before  bringing  the  action,  is  the  proprietor 
notwithstanding  liable  ?     I  answer,  That  where  e^ 
quity  makes  benevolence  a  duty  to  those  who  benefit 
us  without  intending  it,  it  is  not  sufficient  that  there 
has  been  gain  one  time  or  other :  it  is  implied  in  the 
nature  of  the  claim,  that  there  must  be  gain  at  the 
time  of  the  demand ;  for  if  there  be  no  gain  at  pre^ 
sent,  there  is  no  subject  out  of  which  the  loss  can  be 
made  up. 

It  will  not  be  thought  an  unnecessary  digression 
to  observe  a  peculiarity  in  the  Roman  law  with  re^ 
spect  to  this  matter.  As  that  law  stood  originally, 
the  bona ^fide  possessor  had  no  claim  for  his  expences. 
This  did  not  proceed  from  ignorance  of  equity,  but 
from  want  of  ajbrmula  to  authorise  the  action ;  for 
at  first,  when  brieves  or  forms  of  action  were  invent- 
ed,f  this  claim  was  not  thought  of.  But  an  excej)- 
tion  was  soon  thought  of  to  entitle  the  bona  fide  pos-^, 
se^wr  to  retain  the  subject,  till  he  got  payment  of 
his  expence ;  and  this  exception  the  judges  could  have 
no  difficulty  to  sustain,  because  exceptions  were  not 
subjected  to  Buy  formula.  Tl^e  inconvenient  restraint 
of  ih&s^  formid4e  was  in  time  broken  through,  and 

*  Slair^  January  18,  1676,  Binning  c<mira  Brotherstanetf. 
t  See  Hiatorical  law-tracU,  tract  S. 
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BcUemM  mfmetum^  or  «pon  tkecMe,  were  introdueed, 
which  are  not  confiaed  to  any  Jbnmda.  After  thifl 
innovation,  the  same  equity  that  gave  an  exception, 
produced  al»)  an  actio  in  factum;  and  the  bona  fide 
pogidsor  was  made  secure  as  to  his  expenses  in  all 
cases,  namely,  by  an  exception  while  he  remained  in 
possession,  and  by  an  action  if  he  happened  to  lose 
the  possession. 

Another  case,  differing  nothing  from  the  former 
in  effect,  though  considerably  in  its  circumstances,  is 
where,  upon  a  fictitious  mandate,  one  purchases  my 
goods,  or  borrows  my  money,  for  the  use  of  another. 
Thsst  other  is  not  liable  as  mandaio^  because  he  gave 
no  mandate ;  but  if  I  can  prove  that  the  money  or 
goods  were  actually  applied  for  his  use,  equity  affords 
me  a  claim  against  him,  as  far  as  he  is  a  gainer. 
Thus,  in  an  action  for  payment  of  merchant-goods 
purchased  in  name  of  the  defendant,  and  applied  to 
his  use,  the  defendant  insisted,  that  he  gave  no  com- 
mission ;  and  that  if  his  name  was  used  without  his 
authority,  he  could  not  be  liable.     **  It  was  decreed, 
^*  That  the  goods  being  applied  to  the  defendant's 
**  use,  he  was  liable,  unless  he  could  prove  that  he 
^  paid  the  price  to  tbe  person  who  bespoke  the 
*^  goods."  *    This  case,  like  the  former,  rests  entire- 
ly upon  the  real  connection  between  the  loss  and 
gain^  independent  of  which  there  was  no  connection 
^  between  the  parties.   And  in  it,  perhaps  mwe  clearly 
than  in  the  former,  every  one  must  be  sensible,  that 
the  man  who  reaps  the  benefit  is  in  duty  bound  to 
make  up  the  other's  loss.   Hence  the  action  de  in  rem 
vereOf  the  name  of  which  we  b(»rrowed  from  the  Ro- 
mans.   In  a  case  precisely  similar,  the  court  inclined 

*  Stair,  Feb.  SO,  1 669,  Bruce  cmirn  Sunhope. 
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to  sttfltBm  it  reievaat  ta  assoilzie  or  acquit  the  de- 
fendant, that  ihe  goods  were  gifted  to  him  by  the 
person  who  purchased  them  in  his  name.  But  as  do- 
nation is  not  presumed,  he  was  found  liable,  because 
he  could  not  bring  evidence  of  the  alleged  donation.* 
Upon  the  supposition  of  a  gift,  it  could  not  well  be 
specified  that  the  defendant  was  locupletiqr ;  a  man 
will  spend  liberally  what  he  considers  as  a  present, 
though  he  wotdd  not  lay  out  his  money  upon  the 
purchase. 

Having  endeavoured  to  ascertain,  with  all  possible 
accuracy,  that  de^ee  of  connection  between  the  loss 
and  gain,  which  is  requisite  to  afford  a  relief  in  e- 
quity,  by  obliging  the  person  who  gains  to  make  up 
the  other's  loss,  I  proceed  to  ascertain  the  precise 
meaning  of  loss  and  gain  as  understood  in  the  maxim. 
,  And  the  first  doubt  that  occuro  is.  Whether  the  term 
locupUtior  comprehends  every  real  benefit,  prevention 
of  loss  as  well  as  a  positive  increase  of  fortune ;  or 
whether  it  be  confined  to  the  latter.  I  explain  my- 
self by  examples.  When  a  bona  fide  possessor  rears 
a  new  edifice  upon  another  man's  land,  this  is  a  posi- 
tive accession  to  the  subject,  which  makes  the  pro- 
prietor locupletior  in  Xkte  strictest  sense  of  the  word. 
But  it  may  happen  that  the  money  laid  out  by  the 
bona  fide  possessor  is  directed  to  prevent  loss ;  as> 
where  he  fortifies  the  bank  of  a  river  against  its  en- 
croachments, where  he  supports  a  tottering  edifice,  or 
where  he  transacts  a  claim  that  threatened  to  carry 
off  the  property.  Is  the  maxim  applicable  to  cases  of 
this  kind,  where  loss  is  only  prevented,  without  any 
positive  increase  of  wealth  or  fortune  ?  When  a  work 
is  done  that  prevents  loss,  the  subject  is  thereby  im- 

*  July  1726,  Hawthorn  conira  Urquhaft« 
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proveA  ihd  irnade  «f  j^iraater  talue.  A  blilwiirk^  tbut 
prevehtd  tie  toerakdimMte  of  a  rivter»  niakes.  the  laafl 
sell  at  %,  bigii^  p^ice ;  and  a  t^  acoeBBipn,  aucfa  asa 
house  t[>iiilt»  y^r  land  mdosed,  will  not  do  mete.  Tbs 
ohly  dSfferience  is,  that  a  positive  aooession  makes  h 
toan  rich^i-  than  he  formerly  wm  ;  a  work  done  to 
ptevSat  loss,  makes  Mih  only-  richejr  duah  he  ^mookl 
have  he^  had  the  work  bcten  left  undoiie.  This  dif- 
ferekice  Is  too  st%ht  to  have  aniy  eflfect  in  eiftuty.  The 
proprietor  gains  by  both  equally ;  and  in  bodi  cokb 
equally  he  will  feel  himself  bound  in  justice  to  make 
up  the  loss  out  of  his  gain.  A  bona  .fide  panmBor 
who  Aeiim  tooney  laid  out  by  him  to  suppoit  a  tot- 
tering edifice,  is  certans  de  danmo  evitando,  as  well  as 
where  he  claims  money  laid  out  upon  meliorations ; 
and  the  proprietor  claiming  the  subject,  is  cerkms  de 
'lucro'capMndd  in  the  one  caile,  as  well  as  in  the  dther. 
Here  equity  supt^orts  the  claim  of  him  who  is  certems 
'de'dtimno  eviktndo;  for,  as  observed  ubove,  there  is  in 
'  humfan  nature  a  perceptk>n  of  wrong,  where  a  man 
'avails  himself  of  an  error  to  make  .profit  at  anbther^s 

-  expieiice.    Nor  does  the  principle  of  utility  make  any 
'  distitietion.     It  is  a  great  oligect  in  society,  to  rectify 

-  'the  disorders  of  chance,  and  to  preserve  to  every  man, 
as  much  as  possible,  the  fruits  of  his  own  industry ; 
which  is  the  same  whether  it  has  been  applied  to  pre- 
'veiit'  loss,  or  to  make  a  real  accession  to  a  man's  for- 
'tune.  In  the  (fases,  accordingly,  that  have  occurred,  I 
'  find  no  'distinction  made ;  and  in  those  whioh  tMaw, 

there  was  no  benefit  but  what  arose  from  preventing 

loss.   A  ship  being  ransomed  from  a  privateer,  every 

person  benefited  must  contribute  a  proportion  of  the 

'Ransom.*    A  written  testament  being  voided  for  in- 

*  Fount.  June  ^9,  171O.  Bitchie  contra  Lord  Sdton. 


tmtiii&tf,  thif  eM^eiltor-ttMttlfi&te  wite  allowed  tife  ftit^ 
p«M^  Off  (SWfiniiinig  the  teMMseftt,  becduse  to  the  ^:iC€^ 
CtttHt  qua  next  lA  kind,  purfttier  of  the  reduction,  it 
was  profitable  by  saving  her  the  eirpence  of  a  con- 
ftnnation.* 

From  \«^hat  is  said,  it  may  possibly  be  thought  that 
tlie  foregoing  rule  of  equity  is  applicable  wherever  it 
can  be  subsumed,  that  the  loss  sustained  by  one  proves 
beneficial  to  another.  But  this  will  be  found  a 
rash  thonglit,  when  it  is  considered,  that  one  may  be 
benefited  without  being  in  any  proper  sense  heufie-^ 
tiof^  or  a  gainer  upon  the  whdie.  I  give  an  example. 
A  man  erecting  a  large  tenement  in-  a  borough,  be- 
comes bankrupt  by  overstretohing  his  credit.  This 
new  tenement,  being  the  chief  part  of  his  substance,, 
is  adjudged  by  his  creditors  for  sums  beyond  the  va^ 
Itte.  In  the  meantime  the  tradesmen  and  thefiimish. 
ers  of  maiterials  for  the  building,  trusting  to  a  daim- 
in  equity,  forbear  to  adjudge.  They  are  losers  toother 
efKVent  of  tiieir  work  and  ftimishings ;  and  the  ad«» 
jtidgers  are  in  one  sense  locupleiiores,  as,  by  means 
of  the  tenement,  they  willi  draw  perhaps  ten  diillinga 
in  the  pound  instead  of  five.  Are  the  adjudgeis 
then,  in  terms  of  the  maxim,  bound'  to  yield  this  pro-* 
fit,  in  ordoir  to  pay  the  workmen  and  furnishers  ?  By 
no  means.  For  here  the  benefit  is  paitiaV  only,  and 
produceth  not  Upon  the  whole  actual  profit :  on  the 
conttrary,  the  adjudgers,  even  after  this  benefit,  are 
equally  with  their  competitors  certantes  de  damna 
emttmdo.  The  Court  of  Session  accordingly  refiised 
to  sustain  the  claim  of  the  tradesmen  and  fumish»r8.f 
Hence  appears  a  remarkable  difference  between  pro- 

*  Fount  Feb.  t6;  1712,  Hbncfieff  canim  Monypeany. 
f  Osc.  4>  VI SS,  Bttttm  eomtn  creditoni^  Madellm. 
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perty  and  obligatioa*  Money  laid  out  npon  a  subj^ 
by  the  bona  fide  'poueuwy  whether  for  melioration 
or  to  preserve  it  from  damage,  makes  the  proiHrietor 
locupletior,  and  a  captatar  lucri  ex  aUe$m  Jaeturcu 
But  though  a  creditor  be,  benefited  by  another's  loaa, 
so  as  by  that  means  to  draw  a  greater  proportion  of 
his  debt ;  he  is  not,  however,  a  gainer  upon  the  whole, 
but  is  still  certans  de  damno  evitando.  And  when 
the  parties  are  thus  in  pari  casu,  a  court  of  equity 
cannot  interpose,  but  must  leave  them  to  the  com-^ 
mon  law. 

I  add  another  limitation,  which  is  not  peculiar  ta 
the  maxim  under  consideration,  but  arises  from»  the 
very  constitution  of  a  court  of  equity*    It  is  not  suf- 
fident  that  there  be  gain,  even  in  the  strictest  sense  : 
it  is  n^^essary  that  the  gain  be  clear  and  certain ;  foir 
otherwise  a  court  of  equity  must  not  undertake  to 
make  up  the  loss  out  of  that  gain.    The  principle  of 
utility,  in  order  to  prevent  arbitrary  proceedings,  pro- 
hibits a  court  of  equity  to  take  under  consideration  a. 
conjectural  loss  or  a  conjectural  gain  ;  because  such 
loss  or  gain  can  never  be  brought  under  a  general 
rule.     I  give  the  following  illustrations.     Two  he- 
ritors having  each  of  them  a  salmon-fishing  in  the 
same  part  of  a  river,  are  in  use  to  exercise  their  rights 
alternately.    One  is  interrupted  for  some  time  by  a 
suit  at  the  instance  of  a  third  party :  the  other  by 
this  means  has  more  capture  than  usual,  though  he 
varies  not  his  mode  of  fishing.    What  the  one  loses 
by  the  interruption,  is  probably  gained  by  the  other,, 
at  least  in  some  measure.    But  as  what  is  here  trans- 
ferred from  the  one  to  the  other  cannot  be  ascertain* 
ed  with  any  degree  of  certainty,  a  court  of  equi^ 
must  not  interpose.    Again,  a  tenant,  upon  the/aith 
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of  a  long  lease,  lays  out  considerable  sums  upon  im- 
proving his  land,  and  reaps  the  benefit  a  few  years. 
But  the  landlord,  who  holds  the  land  by  a  military 
tenure,  dies  suddenly  in  the  flower  of  his  age,  leaving 
an  infant  heir ;  the  land  by  this  means  comes  into  the 
superior's  hand,  and  the  lease  is  superseded  during 
the  ward.  Here  a  great  part  of  the  extraordinary 
meliorations  which  the  lessee  intended  for  his  own 
benefit,  are  converted  to  the  use  of  the  superior. 
Yet  equity  cannot  interpose,  because  no  general  rule 
<»n  be  laid  down  for  ascertaining  the  gain  made  by 
the  superior.  The  following  case  confirms  this  doc- 
trine. In  an  action  at  a  tercei^s  instance  for  a  third 
of  the  rents  levied  by  the  fiar,  the  court  refused  to 
sustain  a  deduction  claimed  by  the  defendant,  name- 
ly, a  third  of  the  £actor-fee  paid  by  him  for  levying 
the  rents ;  though  it  was  urged,  that  the  pursuer 
could  not  have  levied  her  third  at  less  expence.* 
The  loss  here  was  not  ascertained,  and  was  scarce 
capable  of  being  ascertained ;  for  no  one  coidd  say 
what  less  the  factor  would  have  accepted  for  levying 
two-thirds  of  the  rent  than  for  levying  the  whole. 
Neither  was  the  profit  capable  to  be  ascertained : 
the  lady  herself  might  have  levied  her  share,  or  have 
got  a  friend  to  serve  her  gratis. 

I  shall  close  with  one  further  limitation,  which  re- 
gards not  only  the  present  subject,  but  every  claim 
that  can  be  founded  on  equity.  Courts  of  equity  are 
introduced  in  every  country  to  enforce  natural  jus- 
tice, and  by  no  means  to  encourage  any  wrong. 
Whence  it  follows,  that  no  man  is  entitled  to  the  aid 
of  a  court  of  equity,  where  he  suflTers  by  his  own 
fault.     For  this  reason  the  proprietor  is  not  made  li- 

*  Durie,  March  27,  1634,  Ltdy  Dunfermline  contra  her  son. 
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ab}e  for  tl^e  expence  of  profit^bli^  melioratioBg,  b^t 
where  t^e  melioratiozis  were  made  bofw  fide  by  a 
person  inteii4ing  his  oi^n  profit,  and  pot  suspecting 
any  hazard.  It  is  laid  down,  however,  in  the  Romap 
law,  That  the  necessary  expence  laid  out  |n  uphold- 
ing the  subject,  may  be  claimed  by  the  iimlafi^epMr 
se^or.^  If  such  reparations  be  mad^  while  th^  pro* 
prietor  is  ignqrant  of  his  right,  and  the  ruin  of  tbf 
edifice  be  thereby  prevented,  there  possibly  may  be 
a  foundation  in  utility  for  the  claim :  but  I  deny 
tliere  can  be  any  foupdation  in  justice.  Aiid,  theve* 
fore,  if  a  tenant,  after  beiiig  ejected  by  legal  execu- 
tion, s^all  obstinately  persist  to  plough  and  sow,  he 
ought  to  have  no  claim  for  his  seed  nor  his  laboun 
The  claim,  in  these  circumstances,  hath  -no  fouada*. 
tion  either  in  justice  or  utility :  yet  the  claim  wu 
sustained,  f 

But  there  are  many  pen^oQal  connjections  joined 
with  a  much  slighter  real  cwnection  than  that  above 
paentioned,  which  entitle  a^man  to  have  his  loss  made 
up  out  of  my  gain.  Of  which  take  the  foUowhig  ex- 
amples. 

There  are  three  creditors  connected  by  their  rela* 
tion  to  the  same  debtor  who  is  a  bankrupt,  mid  b!y 
their  relation  to  two  land-estates,  A  and  S  beloag^ 
ing  to  tiie  debtor,  the  first  creditor  being  preferably 
seqired  on  both  estates,  one  of  the  secondary  credit- 
ors being  secured  upon  A^  the  other  upon  B.  The 
catholic  creditor  purchases  one  of  the  secondary  debts 
\mder  its  value,  by  which  he  is  a  gainer ;  for  by  his 
preferable  debt  he  cuts  out  the  other  secondary  ^cre- 

^  L.  5,  C.  De  rei  vindic. 

t  Stair^  Febraary  ft2, 1671«  Gordon  contra  Maccallocfa. 
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diioip,  ani  by  ti»a(  ne»]qi  4?^ws  tl^e  wbole  pfice  qf 
tfae  two  8ttl))|)et8.  T)ie  ques^icm  k^  Whetl^er  ^<}]ait}r 
will  ftiiffer  bim  tQ  ret^a  hi^  gaiu  agaix^t  the  othar 
^Mondary  creditor,  wlio  is  thus  eut  out  of  his,secur<^ 
itgr.  It  fiW^Qt  ii|4oed  be  specified  here,  as  in  the 
fltae  of  th^  hena  Jidei  jfosseM^wr  ret  aUma^  that  mor 
o^y  giren  out  by  the  P^^  Ji^  converted  to  the  use  of 
tJie  otber :  IhU  then  the  loss  and  gain  are  necessarily 
MQHeated  by  having  a  common  cause,  namely,  the 
pwchase  made  by  the  catholic  creditor.  This  con- 
nection between  loss  and  gain,  joi^ed  with  the  per- 
sonal connections  above  mentioned,  make  it  the  duty 
^  the  eatholic  C9*editor  to  communicate  his  profit,  in 
wder  to  make  up  the  loss  that  the  other  creditor  sus- 
tains. And  one  with  confidence  may  deliver  this 
^q^inioQ,  when  the  following  circumstance  is  added^ 
that  the  loss  was  oc€asi<med  by  the  catholic  creditor, 
in  »wiV^F!g  a  purchase  that  he  w^  sensible  would 
rain  his  fellow-creditor. 

The  next  oase  in  order  is  of  two  assignees  to  the 
aamie  bond,  ignorant  a(  each  other.  The  cedent  or 
aa«ipDM>r  contrives  to  draw  the  purchase-money  from 
both,  and  walks  off  in  a  state  of  bankruptcy.  The 
latter  assignm^at,  being  first  intimated,  will  be  pre- 
ferred. But  to  what  extent  ?  Will  it  be  preferred 
for  the  whole  sum  in  the  bond,  or  only  for  the  price 
paid  £or  it?  The  circumstances  here  favour  the 
po9^ned  assignee,  though  they  have  not  the  same 
weight  with  those  in  the  former :  the  material  dif- 
ftr^nce  is,  that  the  assignee  preferred  made  his  pur- 
diwe  without  knowing  of  his  competitor,  and  con- 
aofuently  without  any  thought  of  distressing  him. 
Tbe*p^iSQnal  connection,  however,  joined  with  the 
necessary  connection  between  the  loss  and  gain,  ap- 
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pears  sufficient  to  deprive  the  last  assignee  of  Us 
gain,  in  order  to  make  up  the  loss  sustained  by  the 
first.  The  case  would  be  more  doubtful,  had  the 
first  assignment  been  first  completed ;  because  it  may 
appear  hard,  that  the  intervention  of  a  second  pur- 
chaser should  deprive  the  first  of  a  profitaUe  bargain. 
I  leave  this  point  to  be  ripened  by  time  and  mature 
deliberation.  The  progress  of  equity  is  slow,  though 
constant,  toward  the  more  delicate  articles  of  natural 
justice.  If  there  appear  any  difficulty  about  extend- 
ing equity  to  this  case,  the  difficulty  probaUy  will 
vanish  in  course  of  time. 

One  thing  is  certain,  that  in  the  English  court  of 
Chancery  there  would  be  no  hesitation  to  apply  equity 
to  this  case.  That  court  extends  its  power  a  great, 
way  farther ;  farther  indeed  than  seems  just.  A 
stranger,  for  example,  who  purchases  a  prior  incum- 
brance, can  draw  no  more  from  the  other  incumbran- 
cers than  the  sum  he  really  paid  :*  and  to  justify 
this  extraordinary  opinion,  it  is  said,  *^  That  the 
taking  away  one  man's  gain  to  make  up  another's 
loss,  is  making  them  both  equal."  This  argument^ 
if  it  prove  any  thing,  proves  too  much,  being  ap> 
plicable  to  any  two  persons  indifierently,  who  have 
not  the  smallest  connection,  supposing  only  the  one 
to  have  made  a  profitable,  the  other  a  losing  bargain. 
There  ought  to  be  some  connection  to  found  such  a 
demand :  the  persons  ought  to  be  connected  by  a 
common  concern  ;  and  the  loss  and  gain  ought  to  be 
connected,  so  at  least  as  that  the  one  be  occasioned  by 
the  other.  The  first  connection  only  is  found  in  this 
case :  a  strailiger  who  purchases  a  prior  incumbrance 
is  indeed,,  by  a  common  subject,  connected  with  the 

•  1.  Vernon  476. 
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other  ineombraiicers :  bat  this  {mrdmse  does  ixot 
harm  the  other  inonmbranoers ;  for  when  the  {Pur- 
chaser claims  the  debt  in  its  utmost  extmt,  it  is  no 
more  than  what  his  author  could  do.  The  rule  of 
diancery,  in  this  view,  appears  a  little  whimsical : 
it  deprives  me  of  a  lucrative  barton,  the  fruit  of  my 
own  industry,  to  bestow  it,  not  upon  any  person  who 
js  hurt  by  the  bargain,  but  upon  those  who  are  in  no 
worse  condition  than  before  the  bargain  was  made. 
Neither  am  I  «lear,  that  this  rule  can  be  supported 
upon  a  principal  c^  utility :  for  though  it  is  prevent- 
ive of  hard  and  unequal  bargains,  yet  as  no  prudent 
man  will  purchase  an  incumbrance  on  such  a  condi- 
tion, it  is  in  effect  a  prohibition  of  such  purchases, 
which  would  prove  a  great  inconveniency  to  many 
whose  Amds  are  locked  up  by  the  bankruptcy  of  their 
debtors. 

That  an  heir  acquiring  an  incumbrance  shoidd  be 
allowed  no  more  but  what  he  really  paid,  or,  which 
comes  to  the  same,  that  be  should  be  bound  to  comr 
municate  eases,  is  a  proposition  more  dgreeaUe  to 
the  principles  of  equity.  This  is  the  law  of  Eng- 
land,* and  it  is  the  law  of  Scotland  with  regard  to 
heirs  who  take  the  benefit  of  inventory.  But  the 
case  of  an  heir  is  very  different  from  that  of  a 
stranger.  He  hath  in  his  hand  the  fund  for  pay- 
ment of  the  creditors,  which  he  ought  faithfully  to 
account  for ;  and,  therefore,  he  is  not  permitted  to 
stiite  any  article  for  exhausting  that  fund  beyond 
what  he  hath  actually  expended :  if  a  creditor  accept 
less  than  his  proportion,  tiie  fund  for  the  other  cre- 
ditors is  so  much  the  larger. 

•  1.  SilkeU,  155. 
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A  owftioMT  vqm  making  ppfimiit  obtaminf  tn 
eaiei  vmst  cfimminiicate  tb^  mme  tq  the  pnnaqpftl 
dsbter,  upon  s  plma  froimd  in  eommon  Uw,  that 
being  secure  of  bis  relief  limn  tbe  prm^pul  Aebtor» 
be  has  no  claim  but  to  be  kept  mdemms*  Biit  mp- 
posing  tbe  piineipal  debtor  bankrupt,  I  discover  n^ 
gvound  other  tiian  paction,  that  can  bind  one  eaUf^ 
tinner  to  eommimicate  eases  to  eiBotber :  wd^et  it  ia 
the  prevailing,  I  may  say  tbe  establisbad,  opinion, 
that  a  cautioner  who  Qbtota9  an  ease,  muat  epmnm- 
nioate  the  heneSt  to  his  eoHHiutioncf «  I  am  awave^ 
of  the  reason  eimimonly  assigned,  that  eautiooef  a  £ar 
the  same  debt  are  to  be  considered  as  in  a  soci^tyt 
obliged  to  bear  the  loss  equally.  But  this,  I  dpubtv 
18  arguing  in  a  circle :  they  resemble  a  ee^ty,  ba* 
eauae  the  loss  must  be  equal ;  aftd  the  kiss  must  ba 
equal,  because  they  resemble  a  society.  We  tqiwl^ 
thetefare,  go  ,more  aecumitely  to  work  In  tbe  ftrst 
place,  let  us  examine  whether  an  obUgetion  fcr  mil*- 
tual  relief  ought  to  be  implied*  This  impticatiaii,  at 
best  doubtful,  suj^Kwes  the  cautioiiers  to  have  wfi^ 
SGribed  in  a  body.  And,  thereCure,  to  leave  uq  ro^m 
for  an  implied  obligation,  we  need  but  aapfiese,  tbaA 
two  persons,  ignorant  of  each  otber,  become  wu^ 
tioners  at  different  times,  and  ia  differwt  d^eds.  It 
appears,  then,  that  common  law  affords  not  an  oUir 
gation  for  mutual  relief.  The  nuitter  is  stiU  move 
dear  with  regard  to  equity :  for  the  eonnecti<m  be- 
twe^  two  cautioners  can  never  be  so  intimate,  as  to 
oblige  ttte  one  who  is  not  a  gainer,  to  make  up  the 
other*s  loss ;  which  is  the  case  of  tbe  cautioner  who 
obtains  an  ease,  supposing  that  eaa6  to  be  less  ^han, 
that  proportion  of  the  debt  which  he  stands  bound 
to  pay.    Upon  the  whole,  my  notion  is,  that  if  a  cau- 
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tioner,  upon  aoeoimt  of  o^e^lmti  ugaimt  the  debt, 
m  upoii  acoQunt  of  any  circumstaiioe  that  regards  the 
principal  debtor*  obtain  an  ease,  he  is  bound  to  com* 
municate  that  ease  to  his  fellow-cautioner,  upon  the 
following  ratipnal  principle,  that  both  cautioners 
ought  equally  to  partake  of  an  ease,  the  motive  to 
which  respects  them  equally.  This  appears  to  be  th^ 
ratio  d^dde^di  in  the  case  reported  by  Stair,  July 
97,  I679f  Brodie  con^a  Keith.  But  if,  upon  prompt 
payment  by  one  cautioner  after  the  failure  of  others, 
or  upon  any  consideration  personal  to  the  cautioner, 
an  ease  be  given ;  equity,  I  think,  obliges  not  the 
cautioner  to  communicate  the  benefit  to  his  fellow* 
cautioners.  And  this  was  decreed^  Stair,  July  8, 
16I€4,  Nisbet  cowlra  Leslie. 

There  is  one  circumstance,  that,  without  much 

eonneetion  real  or  personal,  extends  to  many  cases 

the  maxim.  Nemo  dAet  locujdetari  aliena  jaett$rm ; 

and  that  is  fraud,  deceit,  or  any  sort  of  wrong.    If, 

hf  means  of  a  third  person's  fraud,  one  gains  and 

another  loses,  a  court  of  equity  will  interpose  to  make 

up  the  loss  out  of  the  gain.    And  this  resolves  into 

a  general  rule,  '^  That  no  man,  however  innocent, 

**  ought  to  take  advantage  of  a  tortious  act  by  which 

**  another  is  hurt."    Take  the  following  example.-^ 

A  second  disposition  of  land,  though  gratuitous,  wiA 

the  first  infeftment,  is  preferred  at  common  law  be- 

fore  the  first  disposition  without  infoftment,  though 

for  a  valuable  consideration.    But  as  the  gratuitous 

disponee  is  thus  benefited  by  a  moral  wrong  done  by 

his  author,  he  ought  not,  however  innocent,  to  take 

advantage  of  that  moral  wrong  to  hurt  the  first  dis- 

ponee.    This  drcumstance  makes  the  rule  appUeable, 

Non  debet  locupletari  aUenaJactura ;  wd,  therefore, 

f 
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a  court  of  equity  will  compel  him,  either  to  give  up 
his  right  to  the  land,  or  to  repair  the  loss  the  first 
disponee  has  suffered  hy  being  deprived  of  his  pur- 
chase. 

The  following  cases  rest  upon  the  same  principle. 
A  disposition  by  a  merchant  of  his  whole  estate  to 
his  infant-son»  without  a  reserved  liferent  or  power 
to  burden,  was  deemed  firaudulent,  in  order  to  cheat 
his  correspondents,  foreign  merchants,  who  had  trad- 
ed with  him  before  the  alienation,  and  continued  their 
dealings  with  him  upon  the  belief  that  he  was  still 
proprietor ;  and  their  claims,  though  posterior  to  the 
disposition,  were  admitted  to  affect  the  estate.* 

Where  a  tutor,  acting  to  ibe  best  of  his  skill  for 
the  good  of  his  pupil,  happens,  in  the  ordinary  course 
of  administration,  to  convert  a  moveable  debt  into 
one  that  is  heritable,  or  an  heritable  debt  into  one 
that  is  moveable ;  such  an  act,  after  the  pupil's  death, 
will  have  its  effect  with  respect  to  the  pupil's  suc- 
cession, by  preferring  his  heir  or  executor,  as  if  the 
act  had  been  done  by  a  proprietor  of  full  age.  But 
where  the  tutor  acts  in  this  manner  unnecessarily, 
with  the  sole  intention  to  prefer  the  heir  or  the  exe- 
cutor, this  is  a  tortious  act,  contrary  to  the  duty  he 
owes  his  pupil,  which  will  affect  the  heir  or  executor, 
though  they  had  no  accession  to  the  wrong.  In  com- 
mon law,  the  succession  will  take  place  according  to 
the  tutor's  act,  whether  done  with  a  right  or  a  wrong 
intention ;  but  this  will  be  corrected  in  equity,  upon 
the  principle.  That  no  person  ought  to  take  advan- 
tage of  a  tortious  act  that  harms  another. 

A  donation  inter  virum  et  uxarem  is  revocable ; 
but  not  a  donation  to  the  husband  or  wife's  children, 

*  Stair,  July  9,  167^^  Street  confra  Mason. 
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or  to  any  othor  relation.  A  wife  makes  a  doAatioa 
of  her  land-estate  to  her  husband ;  who  afterward, 
in  ord^  to  bar  revocation,  gives  up  the  disposition 
granted  to  him,  and  instead  of  it,  takes  a  disposition 
to  his  eldest  son.  Will  this  disposition  be  revocable  ? 
M^ere  a  wife,  out  of  affection  to  her  husband's  eldest 
son,  makes  a  deed  in  his  favour,  it  is  not  revocable, 
because  it  is  not  a  donatio  inter  virum  et  uxarem. 
But  in  this  case  it  is  dear,  that  the  donation  was  in- 
tended for  the  husband,  and  that  the  sole  purpose  of 
the  disposition  to  the  son  was  to  bar  revocation; 
which  was  an  unlawful  contrivance  to  elude  the  law. 
It  would  be  wrong,  therefore,  in  the  son,  however 
innocent,  to  take  advantage  of  his  father's  tortious 
act,  calculated  to  deprive  the  woman  of  her  privilege ; 
and,  therefore,  the  disposition  to  him  will  be  revoca- 
ble in  equity,  as  that  to  the  father  Was  at  common 
law. 


Abt.  II.  Connections  that  entitle  a  man  who  ie  not 

a  loser,  to  partake  of  my  gain. 

Foe  the  sake  of  perspicuity,  this  article  shall  be 
divided  into  two  branches : — \st^  Where  the  gain  is 
the  operation  of  the  man  who  claims  to  partake  of 
it — ^,  Where  he  has  not  contributed  to  the  gain. 

I  introduce  the  first  branch  with  a  case  which  will 
be  a  key  to  the  several  matters  that  come  under  it. 
Two  heirs-portioners,  or  in  general  two  proprietors 
of  a  land-estate  pro  indidso,  get  for  a  farm  a  rent  of 
eighty  pounds  yearly ;  and  an  offer  of  ten  pounds  ad- 
ditional rent  if  they  will  drain  a  lake  in  it.  John  is 
willing ;  but  James  refuses,  judging  it  impracticable, 
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or  at  ledflt  too  expensive.  John  proceeds  at  bb  own 
risk ;  and  for  the  sum  of  £100  drains  the  lake.  He 
cannot  specify  any  loss  by  this  undertaking ;  because 
the  sum  he  laid  out  is  fully  compensated  by  the  five 
pound  additional  rent  accruing  to  him ;  and,  there- 
fore, the  maxim,  Nenu^  debet  locmpletari  aHena  Jac^ 
inra,  is  not  applicable  to  his  case.  But  James  is  a 
profiter,  not  only  by  John's  advancing  the  money,  but 
at  his  risk ;  for  if  the  undertaking  had  proved  abor^ 
tive,  John  would  have  lost  both  his  labour  and  mo« 
ney.  Is  it  just  that  James  should  be  permitted  to  lay 
hold  of  an  additional  rent  of  £5,  without  defrajdng 
any  part  of  the  expence  ?  He  cannot  justify  this  to 
/  his  own  conscience,  nor  to  the  world.  The  moral 
sense  dictates,  that  where  expence  is  laid  out  in  im- 
proving or  repairing  a  common  subject,  no  one  ought 
to  take  the  benefit,  \i^ithout  refunding  a  part  of  the 
expence  in  proportion  to  the  benefit  received. 

This  leads  to  a  general  rule.  That  expence  laid  out 
upon  a  common  subject,  ought  to  be  a  burden  upon 
the  benefit  procured.  And  this  rule  will  hold  even 
against  the  dissent  of  any  of  the  parties  concerned ; 
for  they  cannot  in  conscience  take  the  benefit  without 
the  burden.  A  dissent  cannot  have  any  effect  in  e- 
quity,  but  only  to  free  the  person  dissenting  from  any 
risk. 

The  following  cases  come  clearly  under  the  same 
general  rule.  One  of  three  joint  proprietors  of  a  mill, 
having  raised  a  declarator  of  thirlage,  and,  notwith- 
standing a  disclamation  by  the  others,  having  insist- 
ed in  the  process  till  he  obtained  a  decree ;  the  other?, 
who  reaped  the  profit  equally  with  him,  were  made 
liaUe  for  their  share  of  the  expenoe.*  And  one  of 
*  Sttdr,  Janafefy  6,  I676,  Forbes  amira  Ross, 
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itiaay  <io*crediixxrs  liairiiig  obtaiiied  a  judgment  agAinit 
the  debtor's  relict,  finding  her  liable  to,  pay  her  htiiN 
.  bandy's  debts ;  the  other  creditors  who  shared  the  be- 
nefit were  decreed  to  contribute  to  the  expenoe.*  For 
the  same  reasmi,  where  a  tenement  dedtrojred  by  fire 
was  rebuilt  by  a  li£^enter,  the  proprietor,  after  the 
liferenter'is  death,  was  made  liable  for  the  expenoe  of 
rebuilding,  as  far  as  he  was  lucratus  thereby  .f    And 
if  rebuilt  by  the  proprietor,  the  liferenter  will  be  liaUe 
fbr  the  kitcnest  of  the  sum  expended,  as  far  as  he  Is 
'iuotatus.X  Action  was  sustained  at  the  instance  of  a 
Wadsetter  for  declaring  that  his  intended  reparation 
of  a  harbour  in  the  wadset-lands,.  would  be  profitable 
to  the  reveiiser ;  and  thait  the  reverser,  upon  redemp- 
tifm,  shoteM  be  bound  to  repay  the  expence  thereo£L|| 
Upon  the  same  .principle,  if  a  lessee  erect  any  build- 
ings 1^  which  the  prc^rietor  is  evidently  ^&(cra/M  at 
Ihe  end  of  the  lease,  there  is  a  claim  in  equity  for  the 
expeiK^  of  the  meliorations.  But  reparations,  though 
extensive,  will  scarce  be  allowed,  where  the  lessee  is 
bound  to  uphold  the  houses ;  because  a  lessee  who 
bestows  such  reparation  without  his  landlord's  con- 
sult, is  understood  to  lay  out  his  money  in  order  to 
fulfil  his  <Aligation,  without  any  pro^iect  of  retribu- 
tion.^ The  present  minirter  was  not  found  liable  for 
the  meliorations  of  the  glebe  made  by  his  predeces- 
sor.^   But  whait  if  meliorations  be  made,  indoeing, 

*  Bruce,  Jiily  SO,  1715,  CrtdiUvn  of  Cakllnwocd  cotUra  Bortb- 

wick. 
f  Forbes,  Feb.  20,  1 706,  Halliday  contra  Garden. 
X  Stoir,  Jan.  24,  16?  2,  Hacket  cwitra  Watt 
II  Durle,  July  22, 1626,  M(ni8on  contra  £iu4  df  Lothian. 
§  Gilmour,  Feb.  1664,  Hodge  contra  Brown. 
IF  Niootson,  (Kitlunen),  June  14, 162S,  Dunbar  conh'a  Hay. 
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dniktiiig,  stoning,  &c  which  are  desriy  profitaUe  to 
^future  possessors  ?  If  the  expenee  of  these,  in  pro- 
portion to  the  benefit,  be  not  in  some  way  refunded, 
glebes  will  rest  in  their  original  state  forever*  I  do 
not  say,  that  the  minister  immediately  succeediiig 
oug^t  to  be  liable  for  the  whole  of  this  expenee :  for 
as  the  benefit  is  supposed  to  be  perpetual,  the  burden 
ought  to  be  equally  so ;  which  suggests  the  following 
ojnnion,  That  the  sum  total  of  the  expenee  ought  to 
be  converted  into  a  perpetual  annuity,  to  be  paid  by 
the  ministers  of  this  parish ;  for  the  only  equitable 
method  is,  to  make  each  contribute  in  proportion  to 
the  benefit  he  receives. 

The  following  case  belongs  undoubtedly  to  the 
maxim  of  equity  under  consideration ;  and  yet  was 
judged  by  common  law,  neglecting  the  equitable  re- 
medy. In  a  shipwreck,  part  of  the  cargo  being  saved, 
was  delivered  to  the  owners  for  payment  of  the  sal- 
vage. The  proprietor  of  the  ship  claiming  the  freight 
of  the  goods  saved  pro  rata  iimeris,  the  freighters 
admitted  the  claim ;  but  insisted,  that  as  the  salvage 
was  beneficial  to  him  on  account  of  his  freight,  as 
well  as  to  them  on  account  of  their  goods,  he  ought 
to  contribute  a  share.  His  answer  was  sustained  to 
free  him  from  any  part,  That  the  expenee  was  wholly 
laid  out  on  recovering  the  freighter's  goods;  and 
therefore  that  they  only  ought  to  be  liable.  *  The 
answer  here  sustained  resolves  into  the  following  pro- 
position. That  he  only  is  liable  whol^e  benefit  is  in- 
tended :  which  holds  not  in  equity ;  for  at  that  rate, 
the  bona  Jide  possessor^  who  in  meliorating  the  sub- 
ject intends  his  own  benefit  solely,  has  no  claim 

•  Januaiy  18,  1735,  Lutwich  contra  Gray. 
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agttiwt  tl»  fraprietor.  Heve  the  fr^igktoils  and  tke 
j^oprietor  «f  the  ship  wert  eoimected  faf  i^  coniinm 
inteNst :  the  reeovenng  tke  goods  firom  shipwredc 
wu  beneficial  to  bodh ;  to  tiie  frdghten,  beeeme  it 
put  than  again  in  posaenion  of  their  goods ;  and  be 
the  proprietor  of  the  diip,  because  it  gave  him  a  claan 
for  freight  The  salvage  accordingLy-  was  tnAy  in 
rem  nor  mm  of  both ;  and  for  that  reason  oagfat  to  be 
•paid  by  both  in  proportion  to  the  benefit  received. 
Th^  case  nyiy  be  considered  in  a  different  light  that 
wiU  flcaroe  admit  a  diqrate.  Suppose  that  the  owners 
of  the  cargo,  in  recovering  their  goods  to  the  extent 
of  £1,000,  'have  laid  out  £100  upon  salvage:  they 
havQ  in  effect  saved  or  recovered  but  £dQD ;  and  be- 
yond that  sum  th^  cannot  be  liaUe  for  the  freight : 
which  in  numbers  will  bring  out  a  greater  sum  than 
what  f erndts  from  the  rule  above  mentioned. 

It  will  not  escape  the  reader,  that  equity  ia  further 
extended  in  this  branch  than  in  the  former;  and  he 
will-  also  discover  a  solid  reason  £t>r  the  difference. 
With  respect  to  matters  contained  in  the  formw 
branch,  the  real  connection  is  only,  that  what  is  lost 
by  the  one  is  gained  by  the  other ;  as  in  the  case  of 
a  bona  fide  possesior  rei  aUetue.  But  the  real  con- 
nection in  the  present  branch  is  so  ftir  more  intimate, 
that  every  acquirition  must  boiefit  all  equally,  and 
every  loss  burden  all  equally. , 

It  appears,  that  a  benefit  accmmg  to  another  by 
my  labour,  occasionally  only,  not neoesaarily,  wfllnot 
entitle  me  to  a  daim  where  I  am  not  a  loser.  To 
make  the  truth  of  tiiis  observation  evident,  a  few  ex< 
anples  will  be  suffidoiti  A  drain  made  by  me  in 
my  own  ground  for  my  own  behoof,  happens  to  dis^ 
diarye  a  quantity  of  waiter  that  stagnated  in  a  supe- 
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rior  'field  belonging  to  a  ndighbour.  Justice  do^  not 
entire  m^  to  claJm  from  this  neighbour  any  share  of 
the  expence  laid  out  upon. the  drain.  The  dnun  has 
answered  my  intention,  and  overpays  the  sum  bestow- 
ed upon  it ;  therefore  my  case  comes  not  under  the 
maxim.  Nemo  debet  locupletari  aliena  jaetnra.  Nel^ 
ther  can  I  have  any  claim  upon  the  rule.  That  eZ'» 
pence  laid  out  upon  a  common  subject  ought  to  be  fl( 
burden  upon  the  benefit  procured ;  for  here  there  is  • 
no  common  subject,  but  only  another  person  a(ci«> 
dentally  or  occasionally  benefited  by  an  operation  in- 
tended  solely  for  my  own  benefit.  And  Providence 
has  wisely  ordered  that  such  a  claim  should  have  no 
support  firom  the  moral  sense ;  for  as  there  can  be  no 
precise  rule  for  estimating  the  benefit  that  each  of  us 
receives  from  the  drain,  the  subjecting  my  neighbour 
to  a  claim  woi^  tend  to  create  endless  disputes  be- 
tween xis;  For  the  same  reason,  if  my* neighbour,  in 
making  an  inclosure,  take  advantage  of  a  march- 
fence  built  by  me,  he  wUl  not  be  liable  to  any  park 
of  the  expence  bestowed  by  me  upon  it ;  because  the 
benefit,  as  in  the  former  case,  is  occasional  only  or 
consequential. 

From  the  nature  of  the  claim  handled  in  the  pre<r  . 
sent  branch,  it  follows,  that  if  the  party  against 
wiiom  the  claim  is  laid,  renounce  the  benefit,  he  can-' 
not  be  subjected  to  the  burden. 

JWith  jpespeet  to  the  branch  now  handled,  the  cir- 
cumstance tluit  the  benefit  aecniing  to  another  was 
occasioned  by  my  means,  is  the  connection  that  en- 
tities me  to  a  proportion  of  the^om  I  laid  out  in  pro- 
euring  that  benefit.  But  with  respect  to  the  seooivdl 
braneh,  which  we  are  next  to  enter  upon«  it  must  re-, 
^uire  some  personal  relation,  extremely  intimate,  tq 


p.  1/  S.  BENEVOLENCE.  11* 

entitle  «i^  to  jtwtake  of  another  man^s  profit  when  I 
have  not  contributed  to  it  And  this  will  be  made 
evident  by  the  following  examples. 

When  land  is  held  ward,  and  the  superior  is  under 
age,  a  gift  of  his  ward  is  effectual  against  his  vassal- 
M  well  as  against  himself.  But  whrare  the  ^ft  of 
ward  was  taken  for  behoof  of  the  superior,  it  was  the 
opinion  of  the  court,  tha#  the  vassal  also  had  the  be- 
nefit thereof  upon  paying  his  proportion  of  the  com- 
position.* Against  this  opinion  it  was  urged.  That 
^  vaasal  Bitot  reckon  upon  being  liable  to  all  casual, 
ties  arising  from  the  nature  ci  his  ri|^ ;  and  that 
there  is  no  reason  for  limiting  the  superior's  daim» 
more  than  that  of  any  other  donator.  But  it  was 
answered.  That  the  relation  between  superior  and 
vassal  is  such,  as  that  the  superior  cannot  bona  fide 
take  advantage  against  his  vassal  of  a  casualty  occa- 
sioned by  his  own  minority.  The  same  rule  was  ap- 
plied to  a  gift  qS.  marriage  taken  for  behoof  of  the  su- 
perior.! And  it  appearing  that  the  superior  had  ob- 
tained this  gift  for  alleged  good  services,  without 
paying  any  composition,  the  ben^t  was  communi- 
cated to  the  vassal,  without  obliging  him  to  pay  any 
8um.:j: 

If  a  purchaser  of  Tandy  discovering  a  defect  in  the 
progress,  secure  himself  by  acquiring  the  prefierable 
title,  common  law  will  not  permit  him  to  use  this 
title  as  a  ground  of  eviction,  and  to  make  his  author, 

bound  in  absolute  warrandice,  liable  for  the  value  of 

> 

the  subject :  for  the  purchaser  is  not  entitled  to  the 

*  Dirleton,  December  1,  1676,  Grienon  canira  Ragg; 
t  Htrcaae^  (Ward  and  Marriage),  Jan.  I6s6,  Drommelsier 
cmdra  Marfay  of  Stanhope. 
X  Ibid. 
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foK  he  conncyt  have  any  claim  ufttt  tSiei  wai»aii4ifQe 
beyond  the  sum  he  paid  for  the  title.  This  poinl  la* 
stiU  moK  dear  upon  the  principle  of  equity  above 
Aentianed.  The  connection  is^  so  intimate  betweoi 
a  purdiaaer,  and  a  vender  bound  in  abflirtute  warrant 
dice,  tiiat  every  transaction  made  by  either,  ivitb  re» 
lation  to  the  subject  pnrchaaed,  is  deemed^  to  be  flw 
behoof  of  both. 

But  now  supposing  several  paredls  of  land  t/0*  be 
comprehended  under  one  title^eed.  One  parcel  ia. 
sold  with  absolute  warrandice  ;  and  the  purebasmrft 
discovering  the  title^eed  to  be  impevfeet,  acquires 
fipom  a  thixd  party  a  piefemble  title  to  the  whole 
parcels.  He  is  no  doubt  bound  to.  communicate  the 
benefit  of  this  acquisition  to  the  vender^  as  f ar  as  re-> 
gards  the  parcel  he  purchased.  But  there  is  nothing 
at  ocmimon  law  to  bar  him  from  evicting  the  other 
parcels  from  the  vender.  Whether  a  relief  can  be 
i^Sorded  in  equity^  is  doubtful.  The  connectwa  be* 
tween  the,  parties  is  pretty  intimate :  the  purdiasw 
is  bound  to  communicate  to  the  vender  the  benefit  of 
his  acquisition  with  respect  to.  one  parcel,  and  it  is 
natural  to  extend  the  same  benefit  to  the  whole.  One 
case  of  this  nature  occurred  in  the  Court  <tf  Session. 
A  man  having  right  to  several  subjects  contained  in 
an  adjudication,  sold  one  of  them  with  absolute  war- 
randice ;  and  the  purdmser  having  acquired  a  title 
preferable  to  his  author^s  acyudication,  claimed  the 
tsufajects  that  were,  not  disponed  to  him.  The  court 
restricted  the  claim  to  the  sum  paid  for  the  prefer- 
aMe  title.*   It  is  not  certain  whether  this  decree  was 

*  Febniaiy  SI,  1741,  James  Dmnmond  contra  Bmwii  and 
Mib. 
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laid  tipon  llie  principle  abore  mentioned :  ISn*  wlnU 
moved  some  o(  Uie  judges  was  the  danger  of  po-mit- 
ting  a  purchaser  acquainted  with  the  title-deeds  of 
his  author,  to  take  advantage  of  his  knewledge  kf 
picking  up  preferable  titles ;  and  4ihat  this,  as  an  un- 
fair practice,  ought  to  he  prohibited. 


A%T.  III.  CmineeOoHM'that  entide  one  who  is  a  loier  i& 

•  ^ 

ie  indenm^fied  by  one  who  is  not  a  gimer. 

• 

Cases  daily  occur,  where,  by  absence,  infimcy,  in- 
aidrertenoe,  or  other  circumstances,  effects  real  or  per- 
sonal are  left  without  proper  management,  and  where 
rmn  must  ensue,  if  no  person  of  benevolence,  be  mov- 
ed to  interpose.  Here  firiendship  and  good-will  have 
a  favourable  opportunity  to  exert  themselves,  and  to 
do  much  good,  perhaps  without  any  extraordinary  la- 
boTir  or  great  expence ;  and  when  a  proprietor  is  be- 
nefited by  such  acts  of  friendship  or  benevolence,  jus- 
tice and  gratitude  claim  from  him  a  retribution,  to 
the  extent  at  least  of  the  benefit  received.  Here  the 
maxim.  Nemo  debet  locujdetari  alienajaetura^  is  ap- 
plicable in  the  strictest  eense«  Hence  the  aeth  nego- 
tiorum  gestarum  in  the  Roman  law,  which,  for  the 
reason  given,  is  adopted  by  all  civilized  nations. 

But  what  if  this  friendly  man,  after  bestowing  his 
money  and  labour  with  the  utmost  precaution,  hap- 
pen to  be  unsuccessful  ?  What  if,  after  laying  out  his 
tnoney  profitably  upon  repairing  houses,  or  purchas- 
ing cattle  for  my  use,  the  benefit  be  lost  to  me  by  the 
casual  destruction  of  the  subject ;  would  it  be  just 
that  this  friend,  who  had  no  view  but  for  my  inte- 
rest, should  run  the  risk  ?   As  there  was  no  contract 
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betwe^i  uSf  a.  claim  will  not  be  suatained  at  common 
law  for.  the  money  expended.  But  .equity  pierces 
deeper,  in  order  to  Aitlfil  the  rules  of  justice.  Service 
undertaken  by  a  friend  upon  an  urgent  occasicm,  adr 
vances  gratitude  from  a  virtue  to  be  a  duty;  and 
binds  me  to  recompense  my  friend  a^  far  as  he  has  . ' 
laid  out  his  own  money  in  order  to  do  me  service. 
The  moral  sense  teaches  this  lesson  ;  and  no  person, 
however  partial  in  his  own  concern,  but  must  per- 
ceive this  to  be  the  duty  of  others.  Utility  also  joins 
With  justice  to  support  this  claim  of  recompense.  Men  ' . 
ought  to  be  invited  to  serve  a  friend  in  time  of  need : 
but  instead  of  invitation,  it  would  be  a  great  discou- 
ragement, if  the  money  advanced  upon  such  service 
were  upon  their  own  risk,  even  when  laid  out  with 
the  greatest  prudence,  (a)   This  doctrine  is  laid  down 

(a)  The  Roman  writers  found  this  duty  upon  their  jwofi-con- 
tracts,  of  which  negothrum  gedk  is  said  to  be  one.    And  to  un- 
derstand thb  foun(Iation»  the  nature  of  yiflst-oontmcts  must  be  ex« 
plained.    In  human  afiairs  certain  circumstances  and  situations 
frequently  happen  that  require  a  covenant,  which  nothing  can 
prevent  but  wuit  of  opportunity.  The  present  case  aftrds  a  good 
illustration.  A  sudden  call  forces  me  abroad,  wiUioot  having  time 
to  regulate  my  aRkirs  ;  disorder  ensues,  and  a  friend  undertakes 
the  management.    Here  nothing  prevents  a  mandate  but  want  of 
^pprtmuty  j  and  it  is  presumed  that  the  mandate  would  not  have 
been  wanting^  had  I,  known  the  good  intentions  of  my  friend. 
Equity  accordingly  holds  the  mandate  as  granted,  and  gives  the 
same  actions  to  both  that  the  common  law  gives  in  pursuance  of 
a  mandate.    Though  this  serves  to  explain  the  Roman  ^van-con- 
tiacts,  yet  it  seems  a  wide  stretch  in  equity  to  give  to  a  suppoai* 
tion  the  effects  of  a  real  contract;  espedallly  without  vjajf  evidence 
Uiat  the  person  who  undertakes  the  msnagenient  would  hayt  been 
my  choipe.    But  I  have  endeavoured  to  make  out  in  the  text,  that 
this  claim  for  recompence  has  a  solid  foundation  in  justice,  and  In 
human  nature^  widiout  necessity  of  recurring  to  the  strained  sup* 
position  of  a  contract 
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by  Ulpian  in  clear  tenns: — ^"'Is  autem,  qui  negotio^ 
rum  gestorum  agit,  non  solum  ei  effectum  faabuit 
negotium  quod  gemit,  actione  Ha  utetur ;  sed  suf* 
**  ficiik,  8i  utilifer  gessit,  etoi  effectum  non  habuit  ne^ 
^  godum.  £t  ideo,  si  insulam  fulsit,  vel  servum 
^*  a^rom  curavit,  etiamsi  insula  exusta  est,  vel  ser- 
**  vus  obiity-aget  n^gotiorum  gestorum.  Idque  et 
**  Labeo  pvobat."  * 

From  what  is  jsaid  above  it  is  evident,  that  the  man 
.who- undertakes  my  affairs,  not  to  serve  me,  but  to 
aeiye  himself,  is  not  entitIed*to  the  actio  negotiorum 
gestorum.  Nor,  even  supposing  me  to  be  'benefited 
by  his  management,  is  he  entitled  to  have  his  loss  re- 
paired out  of  my  gain  :^  for  wrong^  c$n  never  found 
any  claim  in  equity.  Yet  Julianus,  the  most  acute 
of  the  ftoman  writers,  answers  the  question  in  the 
affirmative.  Treating  of  one  who  mala  fide  meddles 
in  my  aflfkirs,  he  gives  the  fc^^owing  opinion :  ^  Ipse 
**  tamen,  si  cirea  res  meaa  aliquid  iqipenderit,  non  in 
^  id  quod  ei  abest,  quia  improbe  ad  n^otia  mea  ac- 
^  cessit,  sed  in  quod  ego  locupletior  factus  sum,  habet 
^  contra  me  actionem.**!  It  aj^ars  at  the  same  time, 
from  Zr.  vit.  C.  De  negot.  gest.  that  this  author  was 
iai  a  difierent  opinion,  where  the  management  of  a 
man's  affiedrs  was^  continued  against  his  will;  for 
these  no  action  was  given.  This,  in  my  apprehen- 
sion, is  establishing  a  distinction  without  a  differ- 
ence :  for  no  man  can  hope  for  my  consent  to  conti- 
nue the  management  of  my  affairs,  when  he  began 
that  management,  nof  to  serve  me,  but  with  a  view 
to  his  own  interst  A  prohibition  Involved  in  the 
nature  of  the  thing,  is  eqtiivalent  to  an  express*  pro- 
hibition. 

•  L.  10,  }  1,  Kegot.  g«$t«         t  L.  6,  {  3,  De  Negot  gest. 
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The  inMer  rf  a  i^Up^  or  aflgr  QtkWi  whp  MWbm 

the  cargo  from  a  priTateeir^  ie»  acieorduig  to  ihe  doe^ 

trine  above  laid  dewn>  esitidiad  to  daim  from  the 

owners  of  tlie  cargo  the  Mm  lldd  out  upon  their  ae« 

eount :  they  profit  by  the  tranaactioA,  and  they  oi^fat 

to  indonnify  him«    But  what  if  the  cai|^  he  after^ 

ward  lost  in  a  storm  at  sea,  or  by  robbery  at  land? 

The  owners  are  not  now  profiters  by  the  nmaom, 

and»  therefixr^  they  cannot  be  made  liable  upon  the 

maxim*  Nem^  debet  loc9fpletari  aiienajaetura.  They 

are^  however,  liable  upon  the  prindple  h»e  eiitplan* 

ed.    The  moment  the  transaction  wae  finishedi.  they 

became  debtors  to*  the  vaasonf er  for  tbe.  sum  he  laid 

out  profitebly  upon  their  aocoimt»    He  did  not  usk 

dertajce  the  risk  of  the  cargo  ransomed ;  and,  thei!e-» 

fore,  the  casual  loss  of  the  oargo  cannot  have  the  e& 

feftt  to  deinrive  him  of  hisr  claim. 

The  lex  Bhodia  ieifj^^  a  criabisted  maritime  re^ 
gttlatioiu  has  prevailed  among  all  oiviliaed  mtions', 
ancient  and  modem.  -  Where  in  a  stotei  weighty 
goods  of  little  value  are  thrown  over  board  to  dis*^ 
burden  the  ship,  the  owners  of  the  remaining  cargo* 
must  contribute  to  make  up  the  loss«    This  alset,  aa 
to  the  obligation  of  retaributton,  is  of  the  aame  natulis 
with  ,that  now  mentioned*  and  depends  on  the  saofte 
prindfde.    The  throwing  over  board  weighty  goods, 
of  little  value,  is  {>enefiQiaI  to  the  owners  of  the  more 
precipus  goods,  which  by  that  means  are  preserved ; 
and^  ajccojfding  to  the  fbregoing  doctrine,  these  ownt 
ers  ought  to  cQpArlbuto  for  making  iqp  the  loss  of  the 
goods  thrown  mto  the  sea,  precisely  as  if  tiiere  had 
be^Qi  a  formal  cov^aaat  to  that  effect.    But  what  if 
the  whole  cargo  be  afterward  lost,  by  which  eventn* 
ally  there  is  no  benefit  ?    If  lost  at  sea  in  the  same 
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wfBgtf  Ae  owBdr  of  tbe  gwds  thMWB  oinerboaiid 
Ims  otttaiidy.  no  daim ;  because,  at  any  rate,  he 
would  have  lost  his  godds  along;  with  the  rest  of  the 
eargo.  Bat  as  soon,  as  the  ca^o  is  laid  upon  land, 
the  obligation  for  retribution  is  purified;  the  value 
of  the  goods  abandoned  to  the  sea  is,  or  oi^ht  to  be, 
in  the  podcet  of  the  owner ;  »ad  the  delay  of  pay- 
inent  will  not  afford  a  defence  against  him,  whatever 
beeoihes  of  the  cai^  after  it  is  landed* 

It  is  a  question  of  greater  intricacy.  Whether  the 
goods  saved  from  the  sea  ougbt  to  contribute  aoocfrd* 
log  to  their  weighty  car  according  to  their  value.  The 
latt^  rule  is  eqpoosed  in  the  Roman  law :  ^  Cum  in 
**  eademnavevarilEimerciumgenaraoimiiduresmefta^ 
^  lores  eoeg^ssent,  jnnetereaque  raulti  veetores,  servi, 
^  liberiqueineiinavigairent,ten^state^aviorta,n6i> 
^  eesaario  jactnra  facta  erat,  Qussfta  deinde  sunt 
'^  hace :  An  omnes  jacturam  piwtare  oporteat,  et  si 
flpri  tides  mevces  impoauissent,  quibds  navis  noli 
oiperaretur,  velnt  gemAieB,  npargaritas?  et  que 
portio  prsestanda  est  ?  Et  an  etiam  pro  liberis  ca* 
^  pitilma  dan  oporteat?  Et  qua  actione  eares  expe*- 
**  ^Hri  possit  ?  Plaaiit,  omnes,  qucNTum  interfnisset 
/*  jacturam  fieri,  eonferre  n^rtere^  quia  id  tribntum 
**  observatae  res  deberent:  itaque  dominum  etiam 
**  navas  pf  o  portioae  oUigatiun  esse.  Japturae  sum« 
^  mam  pro  return  pretio  dsstribui  pportet.  Corporum 
<<  Ijberorm  sestimationem  sullam  ft^  posse/' *  llifii 
role  is  adopted  by  all  the  csimne|-dal  natimis  in  B?u- 
rope,  without  a  single  exception,  as  far  as  I  can  learn. 
And  jok  pursoanee  of  t^e  i^e,  It  is  also  adopted.  That 
the^wner  of  the  ship  ought  to  contribute,  because 
the  shipwreck  be^g  prevented  by  throwing  oyer- 

*  L.  e,  §  2,  De  lege  Rliodia  de  jactu. 
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board  part  of  the  cargo,  his  claim  tor  freight  is  pre* 

served  to  him..  :"  Thus*  if,  in  stress  of  weather,  or 

<*  in  danger  and  just  fear  of  an  enemy,  goods  be 

**  thrown  overboatd,  in  order  to  save  the  ship  and 

the  rest  of  the  cargo,  that  which  is  saved  shall 

contribute  to  repair  that  which  is  lost,  and  the 

»  '*  owners  of  the  ship  shall  contribute  in  proportion."  * 

These  authorities  notwithstanding,  to  which  great 

regard  is  justly  due,  it  is  not  in  my  power  to  b&nish 

on  impression,  that  the  rule  of  contribution  oij^htto 

l)e  Veight,  not  value.     In  every  case  where  a  man 

•  gives  awa;^  his  money  or  his  goods,  for  behoof  of  a 
plurality  connected  by  a  common  interest,  two  things 
are-evident :  first.  That  his  equitable  claim  for  a  re- 
compence  cannot  exceed  the  loss  he  has  sustained ; 
and  next.  That  each  Individual  is  liable  to  make  up  * 
the  loss  of  that  part  which  was  given  away  on  his 
account.  When  a  ransom  is  paid  to  a  privateer  for 
the  ship  and  'cargo,  a  shaw  of  the  money  is  under- 
stood to  be  advanced  for  eadi  pr^rietor,  in  propor- 

*  tion  to  the  value  of  his  goods ;  and  that  Aaie  each 
must  contribute,  being  laid  out  on  his  account,  or  £or 
his  service.  That  4h'e  same  rule  is  applicable  where  a 
ship  is  saved  by  abandoning  part  of  its  cargo,  is  far  ^ 
fjf^m  being  clear.  Let  us  inroceed  warily,  step  by 
step.  The  ^  cargo,  in  a  violent  storm,  is  found  too 
weighty  for  the  ship,  whidi  must  be  disburdened  of 
part,  let  us  suppose  the  *one  half.  In  what  manner 
is  this  to  be  done  ?  The  answer  would  be  easy,  were 
there  leisure  and  opportunity  for  a  rc^^ular  operation : 
ejtc]^  person  who  h»s  th^  w^ght  of  a  pound  aboard, 
qj;ight  to  throw  the  half  into  the  sea ;  for  one  person 

*  Shower's  Cases  in  Parliament,  19. 
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18  n5t  boimd  to  abandon  a  greater  ^proportion  than 
anodier.  This  method,  however,  is  seldom  or  neve|^ 
practicable ;  because  in  a  huny  the  goods  at  hadd 
must  be  heaved  over  :^  and  were  it  practicable,  it 
would  not*  be  for  the  common  interest  to  abandon 
goods  of  little  weight  and  great  value,  along  with 
goods  of  great  weight  and  little  value.  Hence  it 
comes  to  be  tiie  conmion  interest,  and,  without  ask- 
ing  questions,  the  common  practice,  to  abandon  goods, 
the .  value  of  which  bears  no  proportion  to  their 
weight.  This,  as  being  done  for  the  common  inte- 
rest, entitles  the  proprietors  of  these  goods  to  a  re- 
compence  from  those  for  whose  service,  the  goods 
were  abandoned.  Now,  the  service  done  to  each  pro- 
prietor is,  instead  of  his  valuable  goods,  to  have  others 
thrown  overboard  of  a  meaner  quality ;  and  for  such 
service,  all  the  reoompence  that  can  be  justly  claim- 
ed, is  the  value  of  the  goods  thrown  overboard.  Let 
us  suppose  with  respect  to  any  owner  in  parti- 
cular, Uiat  regularly  he  was  bound  to  throw  over- 
board twenty  ounces  of  his  goods :  all  that  he  is 
bound  to  contribute,  is  the  value  of  twenty  ounces  of 
the  goods  that  in  place  of  his  own  were  actually 
.thrown  overboard.  In  a  word,  this  short-hand  way 
•of  throwing  into  the  sea  the  least  valuable  goods,  ap- 
pears to  me  in  the  same  light,  as  if  the  several 
owners  <^  the  more  valuable  part  of  the  cargo,  had. 
each  of  them  purchase  a  quantity  of  the  mean  goods 
4o  be  thrown  into  the  sea  instead  of  their  own. 

I  must  oteerve,  at  the  same  time,  that  the  doctrine 
of  the  Roman  law  appears  very  uncouth  ih  some  of 
its  consequences.  Jewels,  and  I  may  add  bank-bills,, 
are  made  to  contribute  to  make  up  the  loss,  though 
.they  contribute  not  in  any  degree  to  the  distress ; . 


Ifi  BUTT  OF  •  »^. 
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HOT  U  a  single  inmee  thuowa  ovoriiMrA  upon  ifiirir 
llisMimt ; '  nay,  tl^  ship  itself  is  made  to  contrflmte, 
Aottgh  the  jactura  is  made  necesssry^,  nai  iff  the 
wdgfat  of  the  ship,  bat  hf  that  of  the  cargo.  On  tlkt 
40flier  hand,  passengers  are  exempted  altogether  from 
^ontrihntingy  for  a  very  nhimsical  reason,  Ihat  the 
^alne  of  a  free  man  camot  be  estmitted  in  money ; 
and  yet  passengers  frequently  make  a  gieat  |nfft  of 
the  load.  If  .they  contribute  to  Ihe  neoessity  of  dis** 
bufdenmg  the  ship,  for  what  good  reason  ongfat  they 
to  be  ^exempted  from  contributing  to  make  up  the 
loss  of  the  goods  thrown  iitto  the  sea  upon  Aetr  ac» 
count? 

Under  this  article  corner  a  case  that  appears  to  be 
in  iipkUms  Juris.  A  bond  extinguiriied  by  payment 
is  asngned  for  a  valuable  consideration^  and  the  as* 
aignee,  ignorant  of  the  payment,  obtains  payment  a 
aeocmd  time  from  the  debtor^s  heir.  After  several 
ycsars  the  error  is  discovered,  but  the  cedent  by  this 
time  has  become  bankrupt:  The  heir  is  at  common 
law  entitled  to  demand  from  the  assignee  the  sum  he 
pud ;  as  twice  payment  can  have  no  support  in  lawv 
The  assignee  paying  this  sum  is'  barred  by  the  in^ 
solvency  of  the  cedent  from  any  relief  against  himv 
What  does  equity  rule  in  this  intricate  case,  where 
tSiere  is  a  real  connection  between  the  parties  by  the^ 
concern  in  the  same  subject  ?  A  strong  circumstance 
ftr  the  assignee  is,  that  the  payment  he  received  from 
the  heir  bona  fide^  was  to  him  invincible  evidence 
that  he  couM  have  no  claim  against  the' cedent,  Re 
was  led  inlo  that  mistake  by  the  heir^s  remissness  or 
rather  rai^mess  ii^  paying  without  examining  his 
ikther's  writings,  They  are  equally  terUmtes  de 
dammo  tiUmdo  t  and  vet  the  heir's  claim  at  eommoti 
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Imw  must  hs  wtnipedy  if  titae  be  notMng  in  «fidt]r 
to  habace  i£  The  bakmce  in.  equity*  is»^  that  thu 
loBB  ought  to  resit  oa  the  ieir»  by  whose  remisBrnw 
it  was  oecasioiied,  and  not  on  the  assignee*  wb^  had; 
it.not  in  his  poirer  to  pvev^nt  it.  But  as  the  ass^^ 
nee^s  kss  is  onif  the  prise  he^  ]^aid*to  th^  cedenV  his 
equitable  defence  against  the:  heir  can  go  no  further^ 
This,  principle  ef  equity  is  SiCkiMnrledged  by  the  Court 
of  Sessioii,  and  hfis  been  frequently  applied.  Thus 
an  heir  having  ignorantly  paid  a  debt  to  an  as8^ee» 
and  severai  years  alter  having  discovered  that  his 
ancestor  had  paid  the  debt  to  the  cedent,  he  insisted 
in  a  esndicti^  mdebiti.  The  def(^ant  was  assoiksied; 
because  the  eedent  had  become  iMolvent  after  the  er» 
roneous  payment  *  In  this  case  it  seems  to  have  been 
overiooked,  that  the  assignee  was  not  entitled  to 
withhold  from  the  heir  more  than  what  'he  himself 
had  paid  to  the  cedent.  So  far  he  was  certans  de 
dbsmo  tkando :  to  demand  more  was  aq^tare  lucrum 
e»  nUenajaeiura.  A  creditor,  after  receiving  a  par* 
tial  payment,  assigned  the  whole  sum  for  security  of 
a  debt  due  by  him  to  the  assignee,  iqrho,  haviiq^  got 
payment  of  the  whole  sum  from  the  debtor,  ignorant 
ef  the  partial  pajrment,  was,  on  discovery  of  thefact^ 
sued  for  restitution  anuHetioMe  indebUu  His  defence 
was  sustained.  That  he  was  not  bound  to  restore 
what  he  received  in  payment  of  a  just  debt,  f  This 
judgment  is  founded  on  a  mistake  in  fact.  The  debt 
due  to  the  assignee  by  the  cedent  was  a  just  debt : 
but  the  sum  paid  by  the  debtor  to  the  assignee  was 

*  S4th  Julj  17SS,  Duke  of  Argyb  otmita  ReprcaentjittTet  of 
Lord  HAlcraig. 
t  Suir,  S5d  Feb.  1681,  Earl  Mar  eonlra  Earl  Calknder. 
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not  In  payment  of  that  mit,  but  of  the  debt  due  by  ■ 
him  to  t^e  cedent,  which  was  not  wHblly  just,  as  * 
port  had  been  {efrmtrly  pdd  The  debtor,  therefore, 
I  was  well  entitled  to  demand  the  overphis  firom  the 
assignee,  because  a  second  payment  can  have  nblmp- 
port/rom  law.  Btit  pSrobaUy  the  cedent  had  become 
insolvent  after  the  erroneous  payment,  which  bringa 
this  case  under  the  rule  of  equity  handled  above. 


CHAPTER  IV. 

Powers  qf  a  court  4^  equity  to  remedy  what  ie 
perfect  in  commom  law  with  respect  to  deeds  and. 
covenants*  ' 

W^E  have  %seeif  above,  that,  abstracting  frcmi  posi- 
tive engagements,  the  affording  relief  to  a  feUow- 
creature  in  distress,  is  the  only  .case  that  exalts  our 
benevolence  to  bf  an  indispensable,  duty.  A  man, 
however,  is  singly  the  most  helpless  of  all  animals ; 
and,  unless  he  C9uld  rely  upon  assistance  from  others, 
he  would  in  vain  attempt  any  work  that  requires 
more  than  two  hands.  To  secure  aid  and  assistance 
in  time  of  need,  the  moral  sense  makes  the  perform- 
ance of  promises  and  convenants  a  duty ;  and  to  these, 
accordingly,  may  justly  be  attributed,  the  progress^ 
at  least,  if  not  the  commencement,  of  every  art. 

Among  the  various  principles  that  qualify  men  for 
society,  that  by  which  one  man. can  bind  himself  tor 
another  by  an  act  of  will,  is  eminent.  By  that  act, 
a  new  relation  arises  between  them :  the  person  bound 
is  termed  obligor,  the  other  obligee.  But  a  man  may 
exert  an  act  of  will  in  favour  of  another  without 


•  ^    • 


p.  i.  4.  DEEDS  AXD  COVBKAKTS.  127 


Unding  lumself^  whidi  is  the  ftuse  of  a  testament  or 
latter«will :  during  the  testator's  life,  his  will  express- 
ed in  his  testament,  diffeis  not  from  a  resolution,  as 
he  is  bound  by  neither ;  but  after  death  it  differs  wide- 
ly, for  death  puts  an  end  to  the..  pi>wer  of  alteration. 
A  testament,  therefore,  must  be  effectual  by  the  tes- 
tatCHr's  death,  or  it  never  can  be  effectual. 

Where  two  persons  bind  themselves  to  each  other 
by  mutual  acts  of  will,  this  is  termed  a  contract  or 
covenqnts  Where  oye  binds  himse^  to  another  with- 
out any  reciprocal  obligation,  that  act  of  will  is  term- 
ed a  ji^omist.  I  promise  to  pay  to  J^hn  £100.  An 
^^fer  is  a  diffident  act  of  will :  it  binds  not  unless  it 
be  accepted;  and  accepfbnce  is  an. act  of  will  of  a 
foiurfli  kind.  Where  one  by  an  act  of  will  conveys 
a  subject  to  another,  that  is  a  fiftiti  kind ;  and  that 
act  expressed  in  writing  is  termed  a  deed. 

Nature,  independent  of  will,  bar^  abso}uteljr  men 
frtoi  harming  each  other.  It  binds  them  positively 
to  aflbrd  relief  to  the  distressed  as  far  as  they  are 
able.  But  in  no  case  is  a  nlan  bound  to  add  to  thB 
estate  of  gnoUier,  or  to  make  him  locufdetior,  as  term- 
ed in  the  Roman  law,  otherwise  than  by.  voluntary 
engagemoit.  This  distinguishes  the  obligation  of  a 
voluntary  engagement  from  the  other  duties  men- 
tioned. The  latter  cannot  be  transgressed  without 
making  others  suffer  in  person,  in  goods^  or  in  re- 
putation :  but  in  relieving  from  the  obligation  of  a 
promise  or  covenant,  the  person  in  whose  favour  it 
is  made  is  indeed  deprived  of  any  benefit  from  it,  but 
suffirars  no  positive  loss  or  damage :  to  him  it  is  ^ 
crum  cessans  only,  not  damnum  datum.  Hence  it  is, 
that  the  moral  sense  is  less  rigid  as  to  voluntary  en- 
gagements, than  as  to  duties  that  arise  without*  con- 
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se&t  Ta  fulfil  ft  raiiSiial  promise  or  cmeaBmaUu  a- 
dttty  ao  less  iaflexible^  than  to  fulfil  the  duties,  tiuit 
aarise  witlumt  cozumit.  Butaua  man  is  a  fallible  beuig^ 
liable  to  fraud  aad  deceit,  and  apt  to  he  Husfedp  bf 
ignorance  and  error,  the  moral  sense  would  be  fll-t 
suited  to  his  nature^  did  it  compel  him  to  fulfil  e^erf 
engagement,  however  irrational,  hoiWTer  rashljr  er 
ignorantljr  made.  Deplorable  indeed  would  be  «our 
condition,  were  we>  so  strictly  bound  by  the  oneral 
smse :  the  innocei|t  would  be  a  pig^y  to  the  designings 
the  ignorant  would  be  overreached  by  the  crafty,]  aad 
society  be  an  ujicomfbrtable  state.  ButHhe  Authojr 
of  our  nature  leaves  none  of  his  works  inqierfect : 
the  moral  sense,  corresponding  to  the  fallibility  of  oui^ 
nature,  hin^s  us  by  no  engagement  but  what  is*fair-i 
ly  entered  into  with  every  consequence  in  view,  and 
what  in  particular  answers  ike  end  for  whi<^  it  waa 
made.  •  * 

Few  persons  pass  much  of  their  time  without  hav- 
ing purposes  to  fulfil,  and  plans  to  execute ;  fbr  ac» 
ecMuplishing  which,  metms  are  employed.  Among 
these  means,  deeds  and  covenants  make  /i  capital 
figure ;  no. man  binds  himself  or  others  for  the  sake 
merely  of  binding,  but  in  order  to  faring  about  a  de- 
sired event  Every  deed  and  covenant  may  accord- 
ingly be  considered  to  be  a  mean  employed  te  brkig 
about  some  end  or  event. 

Sometimes  the  desired  event  is  mentioned  in  the 
deed  or  covenant,  and  expressly  agreed  on  to  be  per- 
fonned;  in  which  case  performance  condudes  the 
tran8aeti<m,  bemg  aU  that  was  intended.  A  bond  for 
borrowed  money  is  a  proper  example ;  what  is  stipu- 
lated in  the  bond  to  be  performed,  is  repajrment  of 
the  money,  beyond  which  the  parties  have  no  view ; 
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and  that  «nd  is  accomplished  when  the  money  is 
paid.  A  legacy  bequeathed  in  a  testament  is  another 
example :  pajrment  of  the  legacy  is  the  only  end  in 
view ;  and  that  end  is  accomplished  when  the  legatee 
receives  the  money.  But  in  many  deeds  and  contracts, 
the  fact  appointed  to  be  done,  is  not  ultimate,  but  in- 
tended to  bring  about  a  further  end.  Thus,  when  I 
buy  a  stone-horse  for  propagation,  the  contract  is 
performed  upon  delivery  of  the  horse  to  me.  But 
this  performance  does  not  fulfil  my  promise :  I  have 
a  further  end  in  view,  which  is  to  breed  horses ;  and 
unless  the  horse  be  fit  for  that  end,  my  purpose  in 
contracting  is  frustrated.  I  purchase  a  hogshead  of 
flax-seed  for  raising  a  crop  of  flax.  It  is  not  enough 
that  the  seed  be  delivered  to  me :  if  it  be  rotten,  the 
end  I  have  in  view  is  disappointed. 

This  suggests  a  division  of  voluntary  engagements 
into  two  kinds  :  the  first,  where  the  performance 
mentioned  is  tdtimate,  by  fulfilling  all  that  was  in- 
tended ;  the  other,  where  the  performance  mentioned 
is  not  ultimate,  but  intended  as  a  mean  to  a  further 
end,  not  mentioned.  In  this  kind,  a  contract  is  a 
mean  to  bring  about  the  immediate  end,  namely,  the 
performance  of  what  was  mentioned  and  agreed  on ; 
and  this  immediate  end  is  a  mean  to  bring  about  the 

ultimate  end. 

In  contracts  of  this  kind,  there  is  place  for  judg- 
ing how  far  the  means  are  proportioned  to  the  end : 
they  may  be  insufficient  to  bring  about  the  end ;  they 
may  be  more  than  sufficient ;  and  they  may  have  no 
tendency  to  bring  about  the  end.  Here  equity  may 
interpose,  to  vary  these  means  in  some  cases,  and  to 
proportion  them  more  accurately  to  the  ultimate  end : 
in  other  cases,  to  set  aside  the  contract  altogether,  as 
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iaauAciest  to  faring  about  the  ultimate  tad.  Hepn^f 
it  iff,  that  such  contracts,  are  termed  contracts  ftofM; 
JUei :  that  is,  contracts  in  which  equity  may  interpose 
to  correct  inequalities,  and  to  adjust  all  matters  aof 
wording  to  the  plain  intention  of  the  parties.  With  fe? 
spect  to  contracts  where  the  performance  stipulate^ 
18  the  ultimate  end,  there  is  evidently  no  place  for 
the  interposition  of  equity;  for ^ what  defence  can  9 
man  have,  either  in  law  or  in  equity,  against  per- 
forming his  engagement,  when  it  falfils  all  that  hf 
had  in  view  in  contracting?  Contracts  accordingly 
of  that  kind,  are  termed  amtracts  stricti  Juris. 

To  the  distinction  between  contracts  bofw  ^fidei 
and  strieH  Juris^  great  attention  is  given  in  the  Rq* 
man  law.  We  are  told,  that  equity  may  interpose 
in  the  former,  and  that  the  latter  are  left  to  common 
law.  But  as  to  what  contracts  are  honuefidei^  what 
strkti  Juris^  we  are  left  in  the  dark  by  Roman  writ- 
ers. Some  of  their  commentators  give  us  lists  or 
catalogues ;  but  they  pretend  not  to  lay  down  any 
precise  rule  by  which  the  one  kind  may  be  distin- 
guished from  the  other.  I  have  endeavoured  tp  sup- 
ply that  defect :  whether  satisfactorily  or  not,  is  the 
province  of  others  to  judge. 

Have  we  in  Scotland  any  action  similar  to  what 
in  the  Roman  law  is  termed  ComUdio  ex  poeniten^ 
tiaf  Voet,  upon  the  title  Condktio  cauM  data, 
&c.  says,  that  the  eandktio  ex  ponUtentia  is  net  ad- 
mitted in  modem  practice,  because  every  paction  is 
now  obligatory.  I  admit  that  every  paction  is  .obli- 
gatory so  far  as  to  produce  an  action ; .  but  that  does 
not  bar  an  equitable  defence.  And  it  appears  to  me, 
that  there  are  contracts  where  repentance  may  be 
sustained  in  equity  as  a  good  defence ;  as  where  tibe 
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eontract  is  of  a  deep  concern  to  one  ^  the  partM, 
and  of  yeiy  little  to  the  other.     For  example,  I  baiv 
gain  with  an  undertaker  to  build  me  a  dwelliag^houao 
for  a  certain  srnn,  according  to  a  pUm  concerted.   Be* 
fore  the  work  is  begun,  the  plan  is  discovered  to  bd 
faulty  in  many  capital  articles.    Am  I  bound  not^ 
withstanding  to  fulfil  my  covenant  with  the  uadei>« 
taker  ?    Will  not  ignorance  here  relieve  me»  as  er«> 
ror  would  do,  where  it  is  lucrum  eesMm  only  to  th» 
undertaker,  and  a  very  deep  loss  to  me  ?    Suppose 
again,  that  upon  a  more  narrow  inspection  into  my 
finances,  the  sum  agreed  on  for  baildis^  is  found  to 
be  more  than  I  ought  to  afford.    Qr  what  if,  rebu9 
integriSy  I  succeed  to  an  estate  with  a  good  house 
upon  it,  or  am  invited  by  an  employment  to  settle 
elsewhere  ?     If  I  be  relieved,  the  undertaker  is  at  li- 
berty  to  accept  of  employment  from  others ;  and  per- 
haps of  more  beneficial  employment  than  mine  :  if  I 
be  kept  bound,  a  great  interest  on  my  side  is  sacri- 
ficed to  a  trifling  interest  on  his.    Covenants,  intend* 
ed  for  the  support  of  society,  ought  not  rashly  to  be 
converted  to  the  ruin  of  an  individual.     It  is  a  d&t 
licate  point  to  determine  in  what  oases  a  court  of 
equity  ought  to  interpose.    All  arlntrary  questiona 
are  dangerous,  and  this  is  one  of  thetai;     The  Court 
of  Session,  however,  must  not  decline  such  questions, 
where  it  is  to  relieve  from  deep  inequality  and  dis- 
tress.    In  the  cases  above  mentioned,  they  certainly 
would  not  refuse  to  interpose. 

Great  interest  on  the  one  side,  and  very  little  on 
the  other,  is  not  the  only  instance  where  a  court  of 
equity  will  admit  of  repentance.  Of  all  articles  of 
commerce,  that  of  land  is  of  the  highest  importance. 
For  that  reason,  repentance  is  permitted  in  a  verbal 
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bargain  of  land,  however  fair  and  equal  the  bargain 
mdybe.  It  requires  writing  to  fix  the  bargain.  Mar- 
riage is  a  contract  still  more  important,  as  the  hap- 
piness of  one's  whole  life  may  depend  on  it.  Hence 
it  is  that  nothmg  but  a  contract  de  pratenti  can  bind. 
Repentance  is  permitted  of  every  agreement  that  can 
be  made  about  a  future  marriage.  Thus  a  bond  grant- 
ed by  a  woman  to  marry  the  obligee  under  a  penalty, 
will  not  be  effectual  even  for  the  penalty.* 

This  chapter,  consisting  of  many  parts,  requires 
many  divisions :  and  in  the  divisions  that  follow,  a 
proper  arrangement  is  studied,  which  ought  to  be 
a  capital  object  in  ev^y  didactic  subject. 

SECT.  I. 


fThere  wiU  is  invperfecOy  expretned  in  the  iprittng'. 

In  applying  the  rules  of  equity  to  deeds  and  cove- 
nants, what  comes  first  under  consideration  is,  whe- 
ther the  will  be  fully  or  fairly  taken  down  in  the 
writing.  A  man  expressing  his  thoughts  to  others, 
is  not  always  accurate  in  his  terms,  neither  is  the 
writer  always  accurate  in  expressing  the  will  of  his 
employer:  and  between  the  two,  errors  are  often  mul- 
tiplied. Thus,  clauses  in  writings  are  sometimes  am- 
biguous or  obscure,  sometimes  too  limited,  some- 
times too  extensive.  As  in  common  law,  the  words 
are  strictly  adhered  to,  such  imperfections  are  reme- 
died by  a  court  of  equity.  It  admits  words  and  writ- 
ing to  be  the  proper  evidence  of  wUl ;  but  excludes 
not  other  evidence.    Sensible  that  words  and  writing 

•  i.  Vernon,  108. 
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are  not  always  accurate,  it  endeavouis  to  reach  will^ 
which  is  the  suhstantial  part ;  and  if,  from  the  end 
and  purpose  of ,  the  engagement,  from  collateral  cir«> 
cumstances,  or  from  other  satisf^H^g  evidence,  will 
can  be  ascertained,  it  is  justly  made  the  rule,  how- 
ever it  may  differ  from  the  words.  The  sole  purpose 
of  the  writing  is  to  bear  testimony  of  will ;  and  if 
that  testimony  prove  erroneous,  it  can  avail  nothing 
iq^aiust  the  truth.  This  branch  of  equitable  jurisdic- 
tion,  which  comprehends  both  deeds  and  covenants, 
is  foimded  on  the  principle  of  justice,  which  declares 
for  will  against  every  erroneous  eyidence  of  it. 

This  section  may  be  divided  into  three  articles. 
First,  Where  the  words  leave  us  uncertain  about  wiU. 
Second,  Where  they  are  short  of  will.  Third,  Where 
they  go  beyond  it. 


Aet.  I.  Where  (he  words  leave  us  uncertain  about 

mil. 

This  imperfection  may  be  occasioned  by  the  fault 
of  the  writer,  mistaking  the  meaning  of  his  employ- 
er ;  or  by  the  fault  of  the  employer,  exerting  an  act 
of  will  imperfectly,  or  expressing  his  will  obscurely. 
But  I  purposely  neglect  these  distinctions ;  because 
in  most  of  the  cases  that  occur,  it  is  extremely  doubt- 
ful upon  whom  the  inaccuracy  is  to  be  charged.  Nor 
will  this  breed  any  confusion ;  for  from  whatever 
cause  the  doubt  about  will  arises,  the  method  of  solv- 
ing it  is  the  Qame,  namely,  to  form  the  best  conjec- 
ture we  can,  after  cokisidering  every  relative  circum- 
stance. 

Contract  shall  furnish  the  first  examples.     In  a 


bil^gaJD  of  sale,  the  prite  is  referred  to  a  fhitd  per-« 
iMNi :  tbe  refers  ^es  amMenly  wi&out  naming  the 
price ;  and  tiaere  &  no  peiformanee  cm  eithor  slde4. 
!lliere  being  no  reAedy  k^^  at  common  ldw»  beoanee 
the  price  is  not  ascertained,  can  a  court  iji  equity 
supply  the  defect  in  order  to  validate  the  bai^ain  ? 
This  questkn  depends  on  ^at  the  parties  intended 
hy  the  reference.  If  they  intended  not  to  be  bound 
but  by  the  opinion  of  the  referee,  it  is  in  effkrt  a  eon^ 
diticmal  bargain,  never  purified,  which  no  court  will 
make  effectual  But  if  it  was  intended^  that  the  sale 
should  in  all  events  stand  good,  leaving  only  the  price 
to  be  determined  by  the  referee ;  the  unexpected  ac- 
cident of  his  death  cannot  resolve  the  bargain ;  upon 
which  account,  it  belongs  to  a  court  of  equity,  in  place 
of  the  referee,  to  name  a  price  secundum  arbUrium 
boniviri.  A  man  having  purchased  land,  obliged 
himself  in  a  back-bond  to  redispone,  upon  receiving 
baek  the  price  from  the  vender  within  a  time  specie 
fied.  The  vender  having  died  within  the  time,  it  was 
questioned.  Whether  his  heir  was  privileged  to  re- 
deem the  land.  If  it  was  the  meaning  of  the  contract 
to  confine  the  {Hrivilege  of  redemption  to  the  vender 
personally,  his  heir  could  have  no  right.  But  if  it 
was  understood  sufficient  that  the  price  diould  be  re^ 
paid  within  the  time  specified,  the  heir  was  entitled 
to  redeem,  as  the  predecessor  was.  This  eonstruo' 
tion,  us  the  more  equal  and  rational,  was  adopted  by 
the  Court  of  Session.  And,  accordingly,  tlie  land  was 
found  legally  redeemed,  upon  the  heir's  offering  the 
price  before  the  term  was  elapsed.*  A  gentleman 
having  given  a  bond  of  {nrovision  to  his  •  sister  for 
S^OOO  merks,  took  from  her  a  back-bond,  importing, 

*  Stsiri  9tb  Jui.  1862,  Earl  of  Moray  amira  Onint 
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^  That  (ihe  irum  being  rather  too  great  for  his  drcttm- 
^  stances,  she  consented  that  the  same  should  be  mi- 
"  tigated  by  firiends  to  be  mutaally  chosen,  tiieir  mo* 
**  ther  being  one.''  After  the  mother's  decease  with* 
«ut  mitigation,  the  brother's  creditors  insisting  for  a 
mitigation  ^cundum  arhitrmm  bani  vii%  the  defence 
was.  That  the  condition  of  the  mitigation  had  failed 
by  the  mother's  death  ;  and,  therefore,  that  the  bond 
must  subsist  lit  totum.  The  defence  was  sustained.* 
Supposing  the  back-bond  to  be  conditional,  the  judg- 
ment is  right  But  as  it  seems  the  more  natural 
construction,  that  there  should  be  a  mitigation  if  the 
brother's  circumstances  required  it,  the  unexpected 
death  of  the  mother  ought  not  to  have  pi^ae vented  the 
mitigation. 

The  next  examples  shall  be  of  deeds.  The  minis- 
ter of  Weem  settled  his  funds  upon  five  trustees,  and 
their  successors,  for  the  use  of  the  schoolmasters  of 
that  parish,  declaring  the  major  part  to  be  a  quorum. 
Two  only  of  the  trustees  having  accepted  and  inter* 
meddled  with  the  funds,  a  process  was  brought 
against  them  by  the  representatives  of  the  minister 
claiming  the  funds,  upon  the  following  ground,  that 
tlie  deed  of  mortification  was  conditional,  requiring 
the  acceptance  of  a  quorum  at  least  of  the  trustees ; 
and  therefore  void,  the  condition  not  having  been 
purified.  The  defence  was,  that  the  deed  of  mortifi* 
cation  was  pure,  vesting  a  right  in  the  schoolmasters 
of  Weem ;  Ihat  the  nomination  of  trustees  was  only 
intended,  like  the  nomination  of  an  executor,  to  make 
the  funds  efi*ectual ;  and  that  it  was  not  intended  to 
make  the  deed  depend  on  their  acceptance  or  non* 
aceeptance.   Tlie  deed  was  sustained ;  the  court  being 

*  19th  February  1754,  Cortan  coftfm  MaxweU  of  BamdetidL 
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.of  opinion,  that  it  tirould  have  been  effectual  though 
all  the  trustees  had  declined  acceptance.*  I  illustrate 
this  by  an  opposite  case,  where  it  was  und^tood 
that  no  ri^t  was  created  by  the  deed.  Lady  Pres- 
tonfield  made  a  settlement  of  considerable  funds  to 
Sir  John  Cuhinghame  her  eldest  son,  and  Anne  Cun- 
ninghame  her  eldest  daughter,  as  trustees  for  the 
ends  and  purposes  following.  First,  the  yearly  in- 
terest to  be  applied  for  the  education  and  support  of 
such  of  her  descendants  as  should  happen  to  be  in 
want,  or  stand  in  need  thereof,  and  that  at  the  dis- 
cretion of  the  trustees.  Second,  failing  descendants, 
the  capital  to  return  to  her  heirs.  The  trustees  de- 
clining to  accept  this  whimsical  settlement,  a  process 
for  voiding  it  was  brought  by  the  heir-at-law,  in 
which  were  called  all  the  existing  descendants  of  the 
maker.  As  here  it  appeared  to  be  the  maker's  will 
to  leave  all  to  the  discretion  of  the  trustees,  without 
the  least  hint  of  giving  any  right  to  her  descendants, 
independent  of  the  trustees,  the  deed  was  declared 
void  by  their  non-acceptance.f 

C!olonel  Campbell  being  bound  in  his  contract  of 
marriage  to  secure  the  sum  of  40,000  merks,  and  the 
conquest  during  the  marriage,  to  himself  and  spouse 
in  conjunct  fee  and  liferent,  and  to  the  children  to  be 
procreated  of  the  marriage  in  fee,  did,  by  a  dsath-^ 
bed  deed,  settle  all  upon  his  eldest  son,  burdened 
with  the  sum  of  80,000  merks  to  his  younger  child-^ 
ren,  to  take  place,  if  their  mother  could  be  prevailed 
on  to  give  up  her  dakn  to  the  liferent  of  the  con- 

*  December  1752,  Campbell  contra  Campbell  of  Monzie  and 
Campbell  of  Achallader. 

.t  fttd  January  1758,  Sir  Alexander  Dick  amira  Mm.  FeiguB^ 
BOQ  ^d  her  children. 
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quest,  and  resUict  herself  to  a  less  jointure :  other* 
wise,  the  provision  to  the  younger  children  to  be 
void ;  in  which  event,  it  was  left  upon  the  Duke  of 
Argyle,  and  Earl  of  Hay,  to  name  such  provisions  to 
the  children  as  they  should  see  convenient.  The  re- 
ferees having  declined  to  accept,  the  question  occur- 
red between  the  heir  and  the  younger  children,  what 
was  the  Colonel's  intention,  whether  to  make  a  pro- 
vision for  his  younger  children,  referring  the  quan- 
tum only  to  the  Duke  and  Earl ;  or  to  make  the  pro-, 
vision  conditional,  that  it  should  not  be  effectual  un- 
less the  referees  named  a  sum.  The  court  adopted 
the  latter  construction  ;  and  refused  to  interpose  in 
place  of  the  referees  to  name  a  sum.*  The  judg- 
ment probably  would  have  been  different,  had  no  pro- 
vision been  made  for  the  children  in  the  contract  of 
marriage. 

A  married  woman  gives  a  security  pn  her  estate 
to  her  husband's  creditors ;  but  with  what  intention 
it  is  not  said.  If  a  donation  was  intended,  she  has 
no  claim  for  relief  against  her  husband :  but  in  dubio, 
a  cautionary  engagement  will  be  presumed ;  which 

« 

affords  her  a  claim.f  A  court  of  common  law  would 
hardly  be  brought  to  sustain  a  claim  of  this  nature, 
where  there  is  no  clause  in  the  deed  on  whidi  it  can 
be  founded. 

Where  a  man  provides  a  sum  to  his  creditor,  with- 
out declaring  it  to  be  in  satisfaction,  it  will  be  sus- 
tained as  a  separate  claim  at  common  law.  But  as 
tlie  granter  probably  intended  that  sum  to  be  in  sa- 

'*  S£d  December  1739,  Campbell  contra  Campbells. 

t  Stair,  11th  January  1679,  Bowie  contra  Corbet;  Fountain- 
blU,  l6th  July  l6g6,  Leiabman  amira  Nicola;  29th  NoTember 
1728^  Trail  of  Sabae  contra  Moodie. 
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tisfsictioii^  aooordiBg  to  the  iiiaxim»  Quod  debitor  mm 
pneMmitur  domare^  a  oomt  of  equity,  supplying  a 
defeet  in  words,  decrees  the  sum  to  be  in  satisfaction. 
Thue,  a  man  being  bound  for  £10  yearly  to  his  daugfa* 
ter,  gare  her  at  her  momage  a  portion  of  £200. 
Deereed,  That  the  annuity  was  included  in  the  por- 
tion.* But  where  a  man  leaves  a  legacy  to  his  cre- 
ditor, this  cannot  be  constructed  as  satisfaction ;  for 
in  that  case  it  would  not  be  a  legacy  or  donation. 

Anthony  Murray,  ieii»o  1788,  made  a  settlem^it 
of  his  estate  upon  John  and  Thomas  BelscheSf 
'  taking  them  bounds  among  other  legades,  to  pay 
£300  sterling  to  their  sister  Emilia,  at  her  marriage. 
Anthony  altef^d  this  settlement,  anno  1740,  in  fa- 
vour of  his  heir-at-law ;  obliging  him,  however,  to 
pay  the  l^acies  contained  in  the  former  settlement. 
In  the  year  1744,  Anthony  executed  a  bond  tp  Emilia 
upon  the  narrative  of  love  and  favour,  binding  him- 
self to  pay  to  her  in  liferent,  and  to  her  children  naU  et 
mucUuri  in  fee,  at  the  first  term  after  his  decease,  thef 
sum  of  £l,900  sterling.  The  doubt  was,  whether 
both  sums  were  due  to  Emilia,  or  only  the  latter.  It 
was  admitted,  that  both  sums  would  be  due  at  com- 
mon law,  which  loojcs  no  farther  than  the  words. 
But  that  this  was  not  the  intention  of  the  granter^ 
was  urged,  from  the  following  circumstance.  That  in 
the  bond  for  the  £l,200,  there  is  no  mention  of  the 
former  legacy,  nor  of  any  legacy ;  which  clearly  shews, 
that  Anthony  had  forgot  the  first  legacy,  and  conse- 
quently, that  he  intended  no  more  for  Emilia  but 
£1,200  in  whole.   Which  was  accordingly  decreed.f 

*  Tothiirs  Reports,  78. 

f  sed  Deeember  1752,  Emilia  Bdfldiefl  and  her  husbsnd  coin 
ira  Sir  Patrick  Mumj. 
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Abt.  II.  Where  the  tvarde  are  H^ort  qfwitl. 

Between  this  article  and  a  following  section,  in* 
titled,  IwpUed  will^  there  is  much  affinity ;  but  as  the 
blending  together  things  really  distinct,  tends  to  con- 
fuflioQ  of  ideas,  I  have  brought  under  the  present  ar-* 
tide,  acts  of  will  that  are  indeed  expressed,  but  so 
imperfectly  as  to  leave  room  for  doubt,  whether  the 
will  does  not  go  farther  than  is  spoken  out ;  leaving 
to  the  section  Imjdied  wiU^  articles  essential  to  the 
deed  or  covenant,  that  must  have  made  a  part  of  the 
maker's  will,  and  yet  are  totally  omitted  to  be  ex- 
poressed. 

Is  England,  where  estates  are  settled  by  will,  it  is 
the  practice  to  make  up  any  defect  in  the  words,  in 
order  to  support  the  will  of  the  devisor.  But  here  it 
is  essential  that  the  will  be  clearly  ascertained,  in 
order  that  the  court  may  run  no  hazard  of  overturn- 
ing the  will,  instead  of  supporting  it.  An  executor 
being  named  with  the  usual  power  of  managing  the 
whole  money  and  effects  of  the  deceased,  the  follow- 
ing clause  subjoined,  *^  And  I  hereby  debar  and  se- 
clude all  others  from  any  right  or  interest  in  my 
said  executry,"  was  held  by  the  court  to  import  an 
universal  legacy  in  favour  of  the  executor.*  A  man 
having  two  n^hews  who  were  his  heirs*at-law,  made 
a  settlement  m  their  favour,  dividing  his  farms  be« 
tween  them,  intending  probably  an  equal  division. 
A  farm  was  left  out  by  the  omission  of  the  clerk,  which 
the  scriven^  swore  was  intended  for  the  plaintiff.  The 

*  lit  Feb.  17S9#  John  Beisly  c<mUra  G«briel  Napier 
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court  refused  to  amend  the  mistake,  leaving  the  farm 
to  descend  as  ab  intestaio.*  For  here  it  was  not  clear, 
that  the  maker  of  the  deed  intended  an  equal  division. 
There  being  an  entail  of  the  estate  of .  Cromarty 
to  heirs-male,  the  Earl,  in  his  contract  of  marriage, 
anno  1724,  became  bound,  in  case  of  children  of  the 
marriage  who  should  succeed  to  and  enjoy  the  estate, 
to  infeft  his  lady  in  a  liferent  locality  of  forty  chal- 
ders  victual ;  and  in  case  of  no  children  to  succeed 
to  and  enjoy  the  estate,  he  became  bound'  to  make 
the  said  locality  fifty  chalders.  The  following  clause 
is  added :  ^^  That  if,  at  the  dissolution  of  the  mar- 
riage, there  should  be  children  succeeding  to  and 
enjoying  the  estate,  but  who  should  afterward  de- 
cease during  the  life  of  his  said  spouse,  she,  from 
that  period,  should  be  entitled  to  fifty  chalders,  as 
*^  if  the  3aid  children  had  not  existed/'  The  Earl 
being  forfeited  in  the  year  1745,  having  issue  both 
male  and  female,  a  claim  was  entered  by  his  lady  for 
the  jointure  of  fifty  dialders,  to  take  effect  after  her 
husband's  death.  Objected  by  his  Majesty's  Advo- 
cate, That  she  is  entitled  to  forty  chalders  only,  there 
being  sons  of  the  marriage,  who,  but  for  the  forfeit- 
ure, would  have  succeeded  to  the  estate.  Here  evi- 
dently the  words  fall  short  of  intention  ;  for  as  the 
claimant  would  have  had  a  jointure  of  fifty  chalders 
if  the  Earl's  brother  or  nephew  had  succeeded  to  the 
estate,  there  can  be  no  doubt  that  had  the  event  of 
forfeiture  been  foreseen,  the  Earl  would  have  given 
her  at  leart  fifty  ch^ders.  The  claim  accordingly 
was  sustained,  f 

•  1.  Vernon,  S7- 

t  26th  Jwiuiry  176*,  Countess  of  Cromarty  contra  the  Crown. 
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Walter  Riddel,  in  his  contract  of  marriage  1694^ 
became  boun&  to  settle  his  whole  land-eState  on  the 
heir-male  of  the  marriage/  In  the  year  17279  piir^r 
posing  to  fulfil  that  obligation,  he  disponed  to  his 
eldest  son  the  lands  therein  specified,  burdened  with 
his  debts,  reserving  to  himself'  an  annnity  of  SOOO 
merks  only.     The  lands  of  Stewarton,  which  came 
imder  the  said  obligation,  were  left  out  of  the  dispo- 
sition 1727.     But  that  they  were  omitted  by  over- 
sight, without  intention,  was  made  evident  from  the 
following  circumstances :  first.  That  the  title-deeds 
of  that  farm  were  delivered  to  the  son  along  with  the 
other  title-deeds ;  second.  That  he  took  possession  of 
the  whole ;  third.  That  a  subsequent  deed  by  the  fa- 
ther anno  173S,  proceeds  upon  tfa^i  narrative,  *^  That 
**  the  whole  lands  belonging  to  him  were  conveyed 
"  to  his  son  by  the  disposition  1727."    Many  years 
after,  the  father,  having  discovered  that  Stewarton 
was  not  mentioned  in  the  said  disposition,  ventured 
to  convey  that  farm  to  his  second  son,  who  was  other- 
wise competently  provided.     It  was  not  pretended, 
that  Stewarton  was  actually  conveyed  to  the  eldest 
son,  which  could  not  be  but  in  a  formal  disposition  ; 
but  as  th^e  was  clear  evidence  of  the  father's  ohMga^ 
tion  to  convey  it  with  the  rest  of  the  estate,  which 
obligation  he  was  still  bound  to  fulfil,  the  court  judged 
this  a  sufficient  foundation  for  voiding  the  gratuitous 
disposition  to  the  second  son.* 
.   In  the  jcases  mentioned,  writing  is  necessary  as 
evidence  only :  it  is  of  no  consequence  what  words  be 
used  in.  the  nominatioh  of  an  heir  or  of  an  executor, 
provided  the  will  of  the  maker  be  ascertained.    But 
in  several  transactions,  writing,  beside  the  evidence 

*  January  4>  1766^  Riddel  contra  Riddel  of  Glenriddet. 
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it  adKirdfl,  n  an  indaspensable  solemiulty;  Land  eah- 
not  be  eofiTe^ed  without  a  procuratoiy  or  a  preeept, 
whidi  must  be  in  a  set  form  of  words.  A  man  may 
lend  his  money  upon  a  v^bal  paction,  but  he  cannot 
proceed  directly  to  execution,  unless  he  have  a  fbrm- 
al  bond  containing  a  clause  of  registration,  authoris- 
ing  execution.  Neither  can  such  a  bond  be  conveyed 
to  a  purchaser,  otherwise  than  by  a  formal  assign- 
ment in  writing.  Here  a  new  speculation  arises. 
What  power  a  court  of  equity  hath  over  a  writing 
of  this  kind  ?  In  this  writing,  no  less  than  in  others, 
the  words  may  happen  erroneously  to  be  more  ex- 
tensive than  the  will  of  the  granter ;  or  they  may 
happen  to  be  more  limited.  Must  the  words  in  all 
doses  be  the  sovereign  rule  ?  Far  from  it.  Though 
in  certain  transactions  writ  is  an  essential  solemnity, 
it  follows  hot,  that  the  words  solely  must  be  regard- 
ed, without  relation  to  will ;  for  to  bind  a  man  by 
words  where  he  hath  not  interposed  his  will,  is  con- 
trary to  the  most  obvious  principles  of  justice.  Hence 
it  necessarily  follows,  that  a  deed  of  this  kind  may, 
by  a  court  of  equity,  be  limited  to  a  narrower  effect 
than  the  words  naturally  import ;  and  that  this  ought 
to  be  done,  where,  from  the  context,  from  the  intend- 
ment of  the  granter,  or  from  other  convincing  circum- 
stances, it  can  be  certainly  gathered,  that  the  words, 
by  mistake,  go  beyond  the  will.  But  though  in  or- 
dinary cases,  such  as  those  above  mentioned,  the  de- 
fect of  words  may  be  supplied,  and  force  given  to 
will,  supposing  it  clearly  ascertained ;  yet  this  cannot 
be  done  in  a  deed  to  which  writ  is  essential.  The 
reason  is,  that  to  make  writ  an  essential  sol^nnity, 
is,  in  other  words,  to  declare,  that  acti(m  must  not  be 
sustained,  except  as  for  as  .authorised  by  writ  How- 
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ever  dear,  therefore,  will  may  be,  %  eeurt  of  eqmtg 
hath  not  authority  to  sustaiii  action  upon  it,  in4e»- 
]»endent  of  the  words  where  these  are  made  e88e^tial ; 
for  this,  in  effect,  would  be  to  overturn  law,  which  19 
beyond  the  power  of  equity.  A  ease  that  reallj'  hap- 
*  pened,  is  a  notable  illustration  of  this  doctrine.  A 
bond  of  corroboration  granted  by  the  debtor  \iath  9 
cautioner,  was  of  the  following  tenor : — **  And  seeing 
.  the  foresaid  principal  sum  of  1000  varies,  and  inr 
terest  since  Maitinmas  174S,  are  resting  unpaid; 
and  that  A  the  creditor  is  willing  to  supersed?  pfiyr 
ment  till  the  term  after  mentiwed)  upon  JB  tfce 
debtor's  granting  the  present  corroborative  se^quiiir 
ty  with  C  his  cautioner ;  therefore  J7  and  C  bmd 
^*  and  oblige  them,  conjunctly  and  severally,  &c.  t^ 
content  and  pay  to  ^  in  liferent,  and  to  her  child- 
ren in  fee,  equally  among  them,  and  failing  any  of 
them  by  decease,  to  the  survivors,  their  heirs  or 
assignees,  in  fee,  and  that  at  Whitsunday  174^ 
**  with  200  merks  of  penalty,  together  with  the  due 
and  ordinary  annualrent  of  the  said  principal  sum 
*^  from  the  said  term  of  Martinmas  1748,"  &c.  Here 
the  obligatory  clause  is  imperfect,  as  it  omits  the 
principal  sum  corroborated,  namely,  the  1000  merk^ 
a  pure  oversight  of  the  writer.  In  a  suit  upon  thi^ 
bond  of  corroboration  against  the  heir  of  the  caution^ 
er,  it  was  objected,  That  upon  this  bond  no  action 
could  lie  against  him  for  payment  of  the  principal 
sum.  It  was  obvious  to  the  court,  that  the  bond, 
though  defective  in  the  most  essential  part,  a^orded 
clear  evidence  of  Cs  consent  to  he  bound  as  cautiou- 
er.  But  then  it  occurred,  that  a  cautionary  engag«^ 
ment  is  one  of  those  deeds  that  require  writing  in 
point  of  solemnity.    A  defective  bond,  like  the  pre- 
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sent,  whatever  evidence  it  may  afford,  is  still  less 
formal  than  if  it  wanted  the  requisites  of  the  act 
t081.  Action,  accordingly,'  was  denied;  for  action 
omnpt  be  sustained  upon  consent  alone,  where  a  for- 
mal deed  is  essential.*  The  following  case  ^concern-  % 
ing  a  registrable  bond,  or,  as  termed  in  England,  a 
band  injudgment^  is  another  instance  bf  refusing  to 
supply  a  defect  in  words.  A  bond  for  a  sum  of  mo- 
ney bore,  the  following  clause,  with  interest  and  pe- 
naltjf^  without  specifying  any  sum  in  name  of  penal- 
ty.  The  creditor  moved  the  court  to  supply  the  omis- 
sion, by  naming  ^the  fifth  part  of  the  principal  surn^ 
being  the  constant  rule  as  to  consensual  penalties. 
There  could  be  no  doubt  of  the  granter's  intentiop ; 
and  yet  the  court  .justly  thought  that  they  had  not  * 
power  to  supply  the  defect.f 

But  though  a  defect  in  a  writ  that  is  essential  in 
point  of  solemnity,  cannot  be  supplied  so  as  to  give 
it  the  full  effect  that  law  gives  to  such  a  deed,  it  will, 
however,  be  regarded  by  a  court  of  equity  in  point 
of  evidence.  A  bond  of  borrowed  money,  for  ex- 
ample, null  by  the  act  1681,  because  the  writer's  name 
was  neglected,  may,  in  conjunction  with  other  evi- 
dence, be  produced  in  an  action  for  payment ;  in  or- 
der  to  prove  delivery  of  the  money  as  a  loan,  and, 
tonsequently,  to  found  a  decree  for  repayment. 

Art.  III.     Where  the  wards  go  beyond  will. 

It  is  a  rule  in  daily  practice.  That  however  ex- 
press the  words  may  be,  a  court  of  equity  gives  no 
force  to  a  deed  beyond  the  will  of  the  granter.    This 

*  Sd  June  1 749,  Colt  contra  Angus. 

t  Fount  6th  January  1705,  Liealie  contra  Ogilvie. 
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rule  is  finely  illustrated  in  the  following  case.  John 
Campbell,  provost  of  Edinburgh,  did,  in  July  17S4t9 
make  a  settlement  of  the  whole  effects  that  should 
belong  to  him  tit  Ifae  time  of  his  death,  to  William, 
'  his  eldest  son,  with  the  burden  of  provisions  to  his 
other  children,  Matthew,  Daniel,  and  Margaret.  Da* 
niel.  being  at  sea,  in  a  voyage  from  the  East  Indies, 
made  his  will.  May  1789»  in  which  he  *^  gives  and 
**  bequeaths  all  his  goods,  money,  and  effects,  to 
*^  John  Campbell,  his  father ;  and  in  case  of  John's 
**  decease,  to  his  beloved  sister,  Margaret."  The  tes- 
tator died  at  sea  in  the  same  month  of  May ;  and,  in 
June  following,  John,  the  father,  also  died,  without 
hearing  of  Daniel's  death,  or  of  the  will  made  by  him. 
William  brought  an  action  against  his  sister,  Marga* 
ret,  and  her  husband,  concluding.  That  Daniel's  ef- 
fects, being  vested  in  the  father,  were  conveyed  to 
him,  the  pursuer,  by  the  father's  settlement;  and 
that  the  substitution  in  favour  of  Margaret,  contain- 
ed in  Daniel's  will,  was  thereby  altered.  It  was  an- 
swered. That  nothing  could  be  intended  by  the  Pro* 
vost,  but  to  settle  his  proper  estate  upon  his  eldest 
son,  without  any  intention  to  alter  the  substitution 
in  his  son  Daniel's  testament,  of  which  he  was  igno* 
rant:  That  words  are  not  alone,  without  intention,  suf- 
ficient to  found  a  claim ;  and,  therefore,  that  the  pre- 
sent action  ought  not  to  be  sustained.  *^  The  court 
judged.  That  the  general  disposition  1784,  granted 
by  John  Campbell  to  his  son,  the  pursuer,  several 
years  before  Daniel's  will  had  a  being,  does  not  e- 
**  vacuate  the  substitution  in  the  said  will."*  Charles 
Farquharson,  writer,  being  in  a  sickly  condition,  and 
apprehensive  of  death,  did,  anno  1721,  settle  all  the 

t  13th  June  1740»  Cmopbell  eaittra  his  Sitter. 
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effects,  real  and  personal,  that  should  belong  to  him 
at  his  death,  up(»i  his  eldest  brother,  Patrick  Far^ 
quarson  of  Inverey,  and  his  heirs ;  reserving  a  power 
to  alter,  and  dispensing  with  the  delivery.  Charles 
was  at  that  time  a  bachelor,  and  died  so.  Being  re» 
stored  to  health,  he  not  only  survived  his  brother 
Patrick,  but  also  Patrick's  two  sons,  who  successive* 
ly  inherited  the  estate  of  Inverey.  Patrick  left  daugh- 
ters; but  as  the  investitures  were  to  heirs-male, 
Charles  was  infeft  as  heir-male,  died  in  possession^ 
and  left  the  estate  open  to  the  next  heir-male* 
Against  him  a  process  is  raised  by  the  daughters 
of  Patrick,  claiming  the  estate  of  Inverey  upon 
the  settlement  1721»  as  belonging  to  Charles  at 
the  time  of  his  death,  and,  consequently,  now  to 
them  as  heirs  of  line  to  Patrick.  The  defence 
was,  That  here  the  words  of  the  settlement  are 
more  extensive  than  the  will  of  the  granter,  which 
was  only  to  augment  the  family-estate,  by  settling 
his  own  funds  on  Patrick,  the  heir  of  the  family ; 
that  this  purpose  was  fulfilled  by  the  coalition  of 
both  estates  in  the  defendant,  the  present  head  of  the 
family ;  whereas  the  daim  made  by  the  pursuers, 
the  purpose  of  which  is  to  take  from  the  represent* 
ative  of  the  family  the  family-estate  itself,  is  not  only 
destitute  of  any  foundation  in  the  maker's  will,  but 
is  in  direct  opposition  to  it.  The  court  judged.  That 
the  pursuers  had  no  action  on  the  deed  17S1,  to  oblige 
the  defendant  to  denude  of  the  estate  of  Inverey.*  A 
contract  of  marriage  providing  the  estate  to  the  heirs- 
male  of  the  marriage,  whom  failing,  to  the  husband's 
dther  heirs-male,   contained  the  following  clause, 

*  lOth  Febnuny  1756,  Hdrs  of  lia^  of  Patrick  FttqithjffMr 
coHira  his  Heiir»iii«lei  % 
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^  And  mtuig  the  eftrldom  of  Penh  ia  iaikied  to 
*^  heiiB-male,  so  tbat  i£  there  be  dooghteirs  of  the 
^  manriagey  fliey  will  be  eicduded  from  the  sncces- 
**  sioii: ;  thef^ore,  the  said  Jamas^  Lord  Dnumaond, 
^^  and  his  iMiite^beeome  bound  to  pay  to  the  said  daugfa^ 
^  terg,  at  their  age  of  eighteen,  or  marriage,  the  sums 
^  fdlowing ;  to  an  only  daughter,  40,000  merks,''  &c 
The  estate  being  forfeited  for  treason,  committed  by 
the  cUest  mm  ^  tiie  marriage,  the  only  daughter  of 
the  marriage  claimed  the  40,000  merks,  as  being  ex- 
cluded from  the  succession  by  the  existence  of  an 
heir-*male.    Objected  by  the  King's  Advocate,  That 
the  provision  not  being  to  younger  children  in  gene- 
ral, but  to  daughters  only,  upon  consideration  that 
Ae  estate  was  entailed  to  heirs-nude,  was  obviously 
intended  to  be  conditional,  and  only  to  take  effect 
finling  sons  of  the  marriage ;  and  that  here,  inad* 
vevtently,  the  words  are  more  extensive  than  the  will. 
It  carried,  however,  by  a  narrow  plurality,  to  sustain 
the  claim.*    But  the  judgment  was  reversed  in  the 
House  of  Lords. 

The  same  rule  obtains  with  respect  to  general 
dauses  in  disdunrges,.  submissions,  assignments,  and 
such  like,  which  are  limited  by  equity  where  the 
words  are  more  extensive  than  the  wilL  Thus,  a 
general  submission  of  all  matters  debateaUe,  is  not 
understood  to  comprehend  land  or  other  heritable 
right.f  Nor  was  a  general  dause  in  a  submission 
ffictended  to  matters  of  greater  importance  than  those 
4  A  had  a  judgment  (rf  £6,000  against  B. 


» :  -  i-:*:  v^^» 


*  10th  July  MSZ,  Lady  Miuy  Dntmmond  contra  the  Eitig^* 
Advocate, 
t  Hopa^  (Afbte),  4ftBlflitii  \6l%  FMmon  wnkra  Fenet 
t  Haddk^stoo,  4tfa  Bfaich  1607»  IndiaSray  otnOra  Oliphant. 
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S  gave  A  a  l^acy  of  £5»  and  died.  A^  on  receipt 
of  this  £5,  gave  the  executor  of  J9  a  release  in  the 
following  words.  ^^  I  admowledge  to  have  received 
!^  of  C  £5,  left  me  as  a  legacy  hj  B,  and  do  release 
f*  to  him  all  demands  which  I  against  him,  as  execu- 
*^  tor  to  Sf  can  have  for  any  matter  whatever."  It 
was  adjudged.  That  the  generality  of  the  words  aU 
demands  should  be  restrained  by  the  particular  occa^ 
sion  mentioned  in  the  former  part,  namely,  the  re- 
ceipt of  the  £5,  and  should  not  be  a  discharge  of  the 
judgment.* 

A  variety  of  irritancies  contrived  to  secure  an  en-* 
tail  against  acts  and  deeds  of  the  proprietor,  furnish 
proper  examples  of  this  doctrine^  Where  such  irri-* 
tancies  are  so  expressed  as  to  declare  the  proprietor's 
right  voidable  only,  not  q^so  facto  void,  an  act  of 
contravention  may  be  purged  before  chaitenge,  and 
even  at  any  time  before  sentence  in  a  process  of  de^ 
clarator.  But  what  shall  be  said  upon  clauses  de- 
claring the  proprietor  to  fall  from  his  right  i^^  facto 
upon  the  first  act  of  contravention  ?  Supposing  the 
entailer  by  this  clause  to  have  only  intended  to  keep 
his  heirs  of  entail  to  their  duty,  which  in  dubio  will 
always  be  presumed,  his  purpose  is  fulfilled  if  the 
estate  be  relieved  from  the  debte  and  deeds  of  the  te-' 
nant  in  tail.  The  words  indeed  are  dear ;  but  word» 
unsuppwted  by  will  have  no  effect  in  law.  The  act 
1685  ooBceming  tailzies  declares,  **  That  if  the  pro* 
visions  and  irritant  clauses  are  not  repeated  in  the 
rights  and  conveyances  by  which  the  heirs  of  tail- 
zie bruik  or  enjoy  the  estete,  the  omission  shall 
import  a  contravention  of  the  irritant  and  resolu- 
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end. 
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*'  tive  clauses  against  the  person  and  his  heirs  who 
**  shall  omit  to  insert  the  same,  whereby  the  estate 
^  shall  ipso  facto  fall,  accresce,  and  be  devolved  upon 
'*  the  next  heir  of  tailzie;  but  shall  not  militate 
'*  against  creditois,''  &c.  Here  the  words  go  inad* 
vertently  beyond  will.  It  cannot  be  the  will  of  any 
entailer,  to  forfeit  his  heir  for  an  omission  that  the 
heir  supplies  rehus  integris.  Nor  could  it  be  the  in- 
tendment of  the  legislature  to  be  more  severe  than 
entailers  themselves  commonly  are.  This  irritancy, 
according  to  order,  ought  to  come  in  afterward  in 
treating  of  equity  with  respect  to  statutes ;  ^but  by 
the  intimacy  of  its  connection  with  the  irritancies 
mentioned,  it  appears  in  a  better  light  here. 

The  foregoing  irritancies  relate  to  gratits  and 
single  deeds.  The  following  is  an  example  of  a  con- 
ventional irritancy,  an  irritancy  6b  mm  wiutum  cano- 
nem  in  a  lease  or  feu-^right.  Such  a  clause,  expressed 
ao  as  to  make  the  right  voidable  only  upon  failure  of 
payment,  is  just  and  equal ;  because,  by  a  declarator 
of  irritancy,  it  secures  to  the  superior  or  landlord 
payment  of  what  is  due  to  him,  and  at  the  same  time 
affords 'to  the  vassal  or  tenant  an  opportunity  to 
purge  the  irritancy  by  payment.  And  even  suppos- 
ing the  clause  so  expressed  as  to  make  failure  of  pay- 
ment an  ipso  facto  forfeiture,  it  will  be  held  by  a 
court  of  equity,  that  the  words  go  inadvertently  be- 
yond the  will ;  and  a  declarator  of  irritancy  will  still 
be  necessary,  in  order  to  afford  an  opportunity  for 
purging  the  irritancy* 

Conditional  bonds  and  grants  afford  proper  exam- 
ines of  the  same  kind.  These  are  of  two  sorts.  One  is 
where  the  condition  is  ultimate ;  as  for  example,  a 
bond  for  money  granted  to  a  young  w<mian  upon  ccmr 
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dUion  of  her  being  married  to  a  man  named,  or  a 
bond  for  money  to  ^  young  man  upon  condition  of 
his  entering  Into  holy  orders.    The  otiber  is,  where 
the  condition  is  a  means  tp  a  certain  end ;  as,  for  ex- 
ample, a  bond  for  a  sum  o£  money  to  a  young  woman, 
upon  condition  of  her  marrying  with  consent  of  cer^ 
tain  friends  named,  the  intendment  of  whidt  is  to 
prevent  an  unsuitable  match.    Conditions  of  the  first 
sort  are  taken  strictly,  and  the  sum  is  not  due  unless 
the  condition  be  purified.    This  is  requisite  at  com- 
mon law ;  and  no  less  so  in  equity,  because  jvstiee 
requires  that  a  man's  yriU  be  obeyed.    To  judge 
aright  of  the  other  sort,  we  ought  to  lay  the  chief 
weight  upon  the  ultimate  purpose  of  tha  granter; 
which,  in  the  case  last  mentioned,  is  to  confine  the 
young  wom^n  to  a  suitable  match.   If  she,  therBfore, 
marry  suitably,  though  without  consulting  thefnen^ds 
named,  I  pronounce  that  the  bond  ought  to  be  effect- 
ual in  equity,  though  not  at  common  law.      The 
reason  is  given  above,  that  the  ultimate  will  or  pfuv 
pose  ought  to  prevail  in  (^position  to  the  words.    I 
am  aware,  that  in  Scotland  we  are  taught  a  diffbr^at 
lesson.    In  bonds  of  the  sort  imder  consideration,  a 
distinction  is  made  between  a  suspensive  condition, 
and  one  that  is  resolutive.    If  the  bond  to  the  youpg 
wqman  contain  a  resolutive  condition  only,  name- 
ly, if  she  marry  witfunU  ecnsent  she  shaU  forfeit  tie 
Jnmd^  it  is  admitted,  that  the  forfeiture  will  not  take 
effect  imless  she  maJry  unsuitably.    But  it  is  held 
by  every  one,  that  if  the  condition  be  suspensive,  at 
where  a  bond  for  money  is  granted  to  a  yoimg  wo- 
man, on  condiHott  that  if  she  marry  it  be  with  ameent 
qfcertaimjrieuds  named,  it  must  be  performed  iB  the 
precise  terms  of  the  clause ;  because,  say  they,  the  will 
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of  the  greater  must  be  the  rule ;  and  no  court  has 
paver  to  vary  a  conditional  grant,  or  to  transform  it 
into  one  that  is  pore  and  simple.  This  argument  is 
conclusive  where  a  condition  is  ultimate,  whether  sua* 
pensive  or  resolutive ;  but  not  where  the  condition  is 
a  means  to  an  end.  The  granter^s  will,  it  is  true, 
ought  to  be  obeyed;  but  whether  his  will  with  regard 
to  the  means,  or  his  will  with  r^ard  to  the  end  ? 
The  means  are  of  no  significancy,  but  as  productive 
of  the  end ;  and,  if  the  end  be  accomplished  without 
them,  they  can  have  no  weight  in  equity  or  in  com« 
mon  sense.  Let  us  try  the  force  of  this  reasoning 
by  bringing  it  down  to  common  apprehension.  Why 
is  a  resolutive  condition  disregarded,  where  the  ob- 
ligee marries  suitably  ?  For  what  reason,  but  that 
it  is  considered  as  a  mean  to  an  end ;  and  that  if  the 
end  be  accomplished,  the  granter's  purpose  is  fulfill* 
ed  ?  Is  not  this  reasoning  applicable  equally  to  a 
suspensive  condition  ?  No  man  of  plain  understand* 
ing,  unacquainted  with  law,  will  discover  any  differ- 
ence. And,  accordingly,  in  the  latter  practice  of  the 
English  Court  of  Chancery,  this  difference  seems  to 
be  disregarded.  A  portion  of  £8,000  is  given  to  a  wo- 
man, provided  she  marry  with  consent  of  A ;  and  if 
she  marry  without  his  consent,  she  shall  have  but 
£100  yearly.  She  was  relieved,  though  she  married 
without  consent;  for  the  proviso  is  in  terrorem 
only.* 

One  having  three  daughters,  devises  lands  to  his 
eldest,  upon  condition,  that  within  six  months  after 
his  death  she  pay  certain  sums  to  her  two  sisters ; 
and  if  she  fail,  he  devises  the  land  to  his  second 
daughter  on  the  like  condition.  The  court  may  en- 
*  Abridge  Cmcs  in  equity,  diap.  17«  sect  C,  {  l. 
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large  the  time  for  payment,  though  the  premises  are 
devised  over.  And  in  all  cases  where  compensation 
can  be  made  for  the  delay,  the  court  may  dispense 
with  the  time,  though  even  in  the  case  of  a  condition 
precedent.*  This  practical  rule  is  evidently  derived 
from  the  reasoning  above  stated. 

Take  another  example  that  comes  under  the  same 
rule  of  equity.  A  claim  is  transacted,  and  a  less  sum. 
accepted,  upon  condition  that  the  same  be  paid  at  a 
day  certain,  otherwise  the  transaction  to  be  void.    It 
is  the  general  opinion,  that  where  the  clause  is  re- 
solutive, equity  will  relieve  against  it  after  the  sti- 
pulated term  is  elapsed,  provided  the  transacted  simi 
be  paid  before  process  be  raised ;  but  that  this  will 
not  hold  where  the  clause  is  suspensive.    In  my  ap- 
prehension, there  is  an  equitable  ground  for  relief  in 
both  equally.    The  form  may  be  dififerent,  but  the 
intention  is  the  same  in  both,  namely,  to  compd  pay- 
ment of  the  transacted  sum ;  and,  therefore,  if  pay- 
ment be  offered  at  any  time  before  a  declarator  of 
irritancy,  with  damages  for  the  delay,  the  conditional 
irritancy  has  had  the  full  effect  that  was  intended. 
Equity^  therefore,  requires  a  declarator  of  irritancy, 
whether  the  .clause  be  suspensive  or  resolutive ;  and 
the  defendant  ought  to  be  admitted  to  purge  the 
failure  by  offering  payment  of  the  transacted  sum. 
The  case,  I  ackuQwledge,  is  different  where  the  trans- 
acted sum  is  to  be  paid  in  parcels,  and  at  different 
periods ;  as,  for  example,  wher^  an  annuity  is  trans- 
acted for  a  less  yearly  suip.    A  court  of  equity  will 
scarce  interpose  in  this  case,  but  leave  the  irritmicy 
$o  take  place  ipsojucto,  by  the  rules  of  common  law ; 
for  if  the  irritant  clause  be  not  in  this  case.pennitted 
*  Abridg.  Caaei  in  equity ,  cbap.  17,  feet  B,  {  5. 
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to  opiate  ipsoJucttH  it  will  be  altogether  ineffectual, 
«uid  be  no  cempulfiion  to  make  payment.  If  a  de- 
clarator be  necessary,  the  defendant  must  be  admit- 
ted to  purge  before  sentence ;  and  if  it  be  at  all  ne- 
^^essary,  it  must  be  renew^  every  term  where  there 
is  a  failure  of  payment.  This  would  be  imjust,  be- 
<;au6e  it  reduces  the  creditor  to  the  same  difficulty 
of  recovering  the  transacted  sum,  that  he  had  with 
respect  to  his  original  sum ;  which,  in  effect,  is*  to 
forfeit  the  creditor  for  his  moderation,  instead  of  for- 
feiting the  debtor  for  his  ingratitude. 

The  examples  above  given  coincide  in  the  follow- 
ing particular,  that  the  acts. of  contravention  can  be 
purged,  so  as  to  restore  matters  to  the  same  state  as 
if  there  had  Been  no  contravention.  But  there  are 
acts  incapable  of  being  purged,  such  as  the  cutting 
down  trees  by  a  tenant.  Now,  suppose  a  lease  be 
granted  with  a  clause  of  forfeiture,  in  case  of  felling 
trees,  will  equity  relieve  against  this  forfeiture  in  any 
case  ?  If  the  act  of  contravention  was  done  know- 
ingly, and  consequently  criminally,  there  can  be  no 
^uity  in  giving  relief;  but  if  it  was  done  ignorant- 
ly  and  innocently,  a  court  of  equity  ought  to  inter- 
pose against  the  forfeiture,  upon  making  up  full  da- 
mages to  the  landlord.  Take  the  following  instance. 
The  plaintiff,  tenant  for  life  of  a  copyhold-estate, 
felled  trees,  which,  at  a  court-baron,  was  found  a 
waste,  and  consequently  a  forfeiture.  The  bill  was 
to  be  relieved  against  the  forfeiture,  offering  satis- 
faction if  it  appeared  to  be  a  waste.  The  court  de- 
creed an  issue,  to  try  whether  the  primary  intention 
in  felling  the  trees  was  to  do  waste ;  declanng,  that, 
in  case  of  a  wilful  forfeiture,  it  would  not  relieve.* 

*  1.  Chancery  CaseSi  95.   > 
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« 

A  powa*  granted  to  distribute  a  sum  or  a  subject 
among  children^  or  others,  is  limited  in  equity  to  be 
exercised  ^eeu$idum  arbiirium  bom  virif  unless  an  ab- 
solute power  be  clearly  ex^essed.  A  man  deyised  to 
bis  wife  his  personal  estate,  upon  trust  and  ccm&- 
dence, — ^  That  she  should  not  dispose  thereof,  but 
*'  for  the  benefit  of  her  children."'  She,  bjr  will,  gave 
to  one  but  five  shillings,  and  all  the  rest  to  another. 
The  court  set  aside  so  unequal  a  distribution.*  A 
man,  by  will,  directed  that  his  land  should  descend 
to  his  daughters,  **  in  such  shares  as  his  wife,  by  a 
^  deed  in  writing,  should  appoint.''  The  wife  makes 
an  unequal  distribution.  Tlie  court  at  first  declared, 
the  circumstances  must  be  very  strong,  as  bribery, 
for  instance,  or  corruption,  that  could  take  from  the 
wile  a  power  given  her  by  the  will :  but  afterward 
declared  the  case  was  proper  for  eqxdty,  and  that  the 
plaintiff  might  be  relieved.  Here  the  plaintiff  wag 
allowed  but  a  small  proportion ;  and  for  any  cause- 
less displeasure  she  might  have  been  put  off  with  a 
single  barren  acre;  that  the  court,  in  the  latter  case, 
would  have  a  jurisdiction ;  and,  therefore,  in  the  case 
Ihat  really  happened*! 


SECT.  11. 


ImpHedmU. 


In  framing  a  deed,  it  belongs  to  the  granter  to  de- 
Clare  his  will  and  purpose :  the  proper  clauses  for  ex- 
pressing these  are  left  to  the  writer.  But  seldom  it 
happens  titat  every  particular  is  expressed :  nor  is  it 

*  t.  VenioD,  66.  f  1.  Vctnon,  35Bf  414. 
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MMSMMfy ;  for,  where  a  man  ^edares  his  will,  with 
reqpeet  to  a  certain  event,  he  undoubtedly  wills  every 
neeesaaiy  mean ;  which  is  only  saying,  that  he  is  not 
a  changeling*  I  grant,  for  example,  to  a  neighbour, 
liberty  of  my  coal-fit  for  the  use  of  his  family.  It 
follows  necessarily,  that  he  have  a  coal-road  through 
my  land,  if  he  have  not  otherwise  access  to  the  pit 
The  same  holds  in  covnants.  A  clause  in  a  lease 
entitling  the  lessee  to  take  possession  at  a  time  sge^ 
dfied,  implies  necessarily  authority  from  the  land* 
lord  to  r^Enove  the  tenant  in  possession. 

Tadt  will,  where  made  clear  from  circu^istances, 
enght  to  have  the  same  authority  with  expressed  will  ^ 
the  imly  use  of  woids  is  to  sonify  wiU  or  intention ; 
and  from  the  very  nature  of  Ihe  thing,  will  or  inten- 
tion cannot  have  greater  authwity  when  expressed  in 
worda,  than  when  ascertained  with  equal  clearness  by 
any  other  signs  or  means.  A  court  of  common  law 
cardy  ventures  to  dive  into  tadt  will.  But  it  is  one 
of  Ae  valuaUe  powers  of  a  court  ai  equity,  to  imply 
will  where  it  is  not  ea^»essed ;  without  which  deeds 
and  covenants  would  often  fall  short  of  their  purpos- 
ed end.  But  a  judge  ought  to  be  extremely  cautious 
in  the  exercise  of  this  power,  to  avoid  counteracting 
wil^  instead  of  supporting  it ;  an  error  that  seems 
to  have  been  committed  in  the  following  case.  The 
sum  of  £lSO  was  £^ven  with  an  apjarentice ;  and  as 
th«  master  was  sick  when  the  artidc^  were  drawn, 
it  was  jHTovided,  that  if  he  died  within  a  year,  £60 
should  be  returned.  He  having  died  within  three 
weeks,  a  bill  was  brought  in  chancery  to  have  a  great- 
er sum  returned.  And  notwithstanding  the  express 
provision,  it  was  decreed  that  a  hundred  guineas 
should  be  returned.*  , 

*  Vernon,  ^0* 
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As  tacit  will  is  to  be  gathered  from  various  cir-i' 
xnimstances,  particularly  from  the  nature  and  intead- 
ment  of  the  deed  or  covenant,  general  rules  are  not 
to  be  expected.  All  I  can  venture  on,  is  to  give  ex-* 
amples  t)f  various  kinds,  which  may  enure  the  stu- 
dent of  law  to  judge,  in  what  cases  will  oug^t  to  be 
implied,  in  what  not.  For  the  sake  of  perspicuity, 
these  examples  shall  be  put  in  different  classes.  And 
first,  of  atcessories.  Where  a  subject  is  conveyed, 
every  one  of  its  accessories  are  understood  to  be  con-" 
veyed  with  it,  unless  the  contrary  be  expressed.  An 
assignment,  for  example,  of  a  bond  of  borrowed  mo- 
ney, implies  a  conveyance  of  what  execution  have 
passed  upon  it :  these  may  be  of  use  to  the  assignee  ; 
but  can  avail  nothing  to  the  cedent  after  he  is  de- 
nuded. Thus,  an  assignment  to  a  bond  was  under- 
stood to  comprehend  an  inhibition  that  followed  up- 
on it ;  though  there  was  no  general  clause  that  could 
^comprehend  the  inhibition.*  In  an  infeftment  of  an- 
nualrent,  a  personal  obligation  for  payment  is  now 
common.  In  the  conveyance  of  an  infeftment  con- 
taining that  obligation,  no  mention  was  made  of  it. 
It  wasi  however,  implied  by  the  Court  of  Session  ; 
as  there  appeared  no  intention  to  relieve  the  debtor,  f 
Tenants,  taken  bound  by  lease  to  carry  their  corn- 
rent  to  the  place  of  sale,  were  decerned  to  perform 
that  service  to  the  proprietor's  widow,  infeft  in  a 
liferent-locality .  X  Such  implication  is  not  made  with 
respect  to  penal  accessories :  these  will  not  go  to  the 

*  Harcane,  (Asaignation),  Janoary  1682«  Williamson  aniira 
Tbreapland. 

t  Dury,  23d  November  16S7»  Danbar  cwtra  Williaroton. 

X  FomitaiidiaU,  f9th  July  l6S0,  Countess  Dowager  of  Errol 
amira  the  Earl. 
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assignee,  unless  expressly  conveyed.  The  superior 
of  a  feu-right  diqiones  the  same  for  a  valuable  consi- 
deration ;  but,  antecedently,  tbie  feuar  had  incurred 
«n  irritancy  upon  failing  to  pay  his  feii-duty.  Id  the 
purchaser  entitled  to  reduce  the  feu  Upon  that  head  ? 
The  irritancy  is  indeed  an  accessory  to  the  superior- 
ity; but  loosely  connected,  and  easily  separated. 
The  punishment  is  what  few  superiors  are  so  hard^ 
hearted  as  to  inflict ;  and  a  superior  who  declines  the 
taking  advantage  of  it  for  himself,  will  not  readily 
bestow  the  power  on  another.  If  intended,  there- 
fore, to  be  conveyed^  it  must  be  expressed ;  for  it  will 
not  be  implied  by  a  court  of  equity. 

A  discharge  of  the  principal  debt  includes  access 
sories  by  implied  will.  An  agent,  for  example,  em- 
ployed to  carry  on  a  process,  states  an  account  with* 
out  any  article  for  pains.  He  receives  payment  of 
the  sum  in  the  account,  and  gives  a  discharge.  The 
article  for  pains  is  understood  to  be  also  discharged 

•  _____ 

Implied  will  is  extended  stiU  farther.  The  extract 
of  a  decree  implies  the  passing  from  any  claim  for 
costs  of  suit ;  because  no  rational  person  who  pur- 
poses to  claim  such  costs  wiU  reserve  them  for  a 
new  process,  when,  by  delaying  extract,  it  is  so  much 
more  easy  to  claim  them  in  the  same  process. 

So  much  for  accessories.  Next,  of  consequents.  A 
commission  being  given  to  execute  any  work,  every 
power  necessary  to  carry  it  on  is  implied.  Example : 
A  man  commissioned  to  navigate  a  ship,  termed  the 
nuuter^  can  bind  his  owners  to  pay  what  money  he 
has  borrowed  in  a  foreign  country  for  repairing  the 
riiip. 

I  shall  add  but  one  class  more,  which  is,  where,  in 
a  settlement  upon  one  person,  a  benefit  is  understood 
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to  be  conferred  on  anotfaer.  Thus,  vrhesee  a  man  dew 
vises  land  to  Ms  heir  after  the  deatii  of  his  vriJk,  lUa^ 
hf  neceasarf  implication,  is  a  good  devietto^tfewili 
fo^  life :  by  the  words  of  the  will,  the  heir  is  not  to 
have  it  during  h^  life ;  and  none  else'can  have  it,  as 
the  executors  cannot  intermeddle.*  But  if  a  man 
devises  land  to  a  stranger  after  the  death  of  his  wife, 
this  does  not  necessarily  infer,  that  the  wife  should 
have  the  estate  for  her  life :  it  is  but  declaring  at 
what  time  the  stranger's  estote  shall  commence ;  and 
in  the  meantime  the  heir  shall  have  the  land.f  (a) 

I  close  this  head  with  the  following  reflection,  that 
the  power  of  implying  will  can  only  be  of  use  where 
tadt  wiU  is  authoritative :  it  can  avail  nothing  where 
writing,  and  consequently  words,  are  essential.  To 
make  a  valid  entail,  for  example,  words  are  essential : 
tacit  will  avails  nothing. 


SECT.  III. 

Whether  an  omission  in  a  deed  or  covenant  can  be 

supplied. 

W^iTH  regard  to  the  former  section,  a  court  has  no 
occasion  to  extend  its  equitable  power  farther  than 
to  dive  into  tadt  will,  and  to  iHring  it  into  day-light. 
With  respect  to  the  present  section,  the  court  is  call* 
ed  on  to  extend  its  power  a  great  way  farther,  in 
order  to  do  justice.  In  firaming  a  deed  or  covenant^ 
ev^ry  necessary  drcumstance  is  not  always  in  view ; 

*  New  Abridgment  of  the  Law,  voL  ii,  p.  66» 
t  Ibid. 

(a)  This  is  a  proper  ezanple  of  a  maxim  i&  the  Boman  Imvt, 
Pomtui  tM  amdUume  mm  eennHtr  poti^  in  imiiMkm. 
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articles  are  sometimes  omitted  essential  to  the  deed 
or  covenaiit ;  whidi»  therefinre,  ougbt  to  be  supplied^ 
in  order  to  do  justice  to  the  parties  concerned.  It  is 
a  bold  step  in  a  court  to  supply  will  in  any  particu- 
lar, which,  so  far,  is  making  a  will  for  a  man  who 
omitted  to  make  one  for  himself ;  but  where  will  ia 
declared  with  respect  to  capital  articles,  so  as  to  create 
a  right  to  one  or  to  both  of  the  parties,  it  is  the  duty 
of  a  court  of  equity  to  supply  omissions,  in  order  to 
make  the  rights  created  effectual :  a  right  is  created 
by  what  is  actually  agreed  on ;  the  court  is  bound  to 
give  force  to  that  right,  according  to  the  maxim,  that 
right  ought  never  to  be  left  without  remedy. 

This  extraordinary  power  ought  never  to  be  ex- 
ercised but  where  it  clearly  follows,  from  the  nature 
of  the  writing,  from  the  intendment  of  parties,  or 
from  other  pregnant  circumstances,  that  there  really 
is  an  omission  of  some  clause  that  would  have  been 
expressed,  had  it  occurred  to  the  parties.  If  a  court 
should  venture  to  interpose,  without  being  certain 
that  the  clause  was  not  purposely  left  out,  they  would 
be  in  hazard  of  making  a  will  for  a  man,  imd  over- 
turning that  which  he  himself  made.  But  where 
they  are  satisfied  that  there  is  really  an  omission, 
their  supplying  the  omission  is  not  making  a  will  for 
a  man,  but,  on  the  contrai^y,  is  completing  his  will. 

This  doctrine  will  be  illustrated  by  the  following 
examples.  In  a  wadset,  the  naming  a  consignator  is 
omitted ;  which  could  not  be  done  purposely,  a  con- 
signator being  an  essential  person  in  following  out 
an  order  of  redemption.  From  the  nature  of  the  con- 
tract, the  granter  is  entitled  to  redeem  ;  and  to  make 
his  right  effectual,  the  court  will  name  a  consignator. 
Upon  a  wadset  granted  to  be  held  of  the  superior,  an 


«< 
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infeftment  passed ;  but  it  was  omitted  to  provide, 
that  the  wadsetter,  on  redemp^on,  should  surrender 
the  subject  to  the  superior  for  new  infeftment  to  the 
reverser.  The  Court  of  Session,  considering  that 
this  is  a  proper  clause,  and  t^at  the  wadsetter  eouM 
not  have  objected  to  it,  had  it  occurred  in  framing 
the  wadset,  decreed  him  to  grant  a  procurator^  of 
resignation.* 

.  A  man  lent  a  sum  on  bond,  payable  to  himself  and 
to  his  children  naminatim  in  fee,  with  the  following 
)>rovision,  **  That  in  case  of  the  decease  of  any  of 
the  said  children,  the  share  of  that  child  shall  be 
equally  divided  among  the  survivors/'  One  of  the 
children,  a  son,  having  predeceased  his  father,  leaving 
issue,  it  was  questioned,  whether  his  share  of  the 
bond  descended  to  his  issue,  or  accresced  to  the  sur- 
vivors. Here  was  evidently  an  omission ;  as  the 
granter  could  not  intend  to  exheredate  the  issue  of 
any  of  his  diildren.  And,  accordingly,  the  issue  of 
the  son  were  preferred-!  Papinian,  the  greatest  of 
the  Roman  lawyers,  delivers  the  same  opinion  in  a 
similar  case :  **  Cum  avus  filium  ac  nepotem  ex  al- 
terio  filio  heredes  instituisset,  a  n^pote  petiit,  ut 
si  intra  annum  trigesimum  morireiur^  heredkaiem 
patruo  suo  restiiueret :  nepos,  liberis  relictis,  intra 
ffitatem  suprascriptam  vita  decessit :  fideicommissi 
conditionem,  conjectura  pietatis,  respondi  defecisse, 
quod  minus  scriptum  quam  dictum  fuerat  inveni- 
retur.^'f    Our  author  supposes,  that  the  testator 
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*  Dury,  9th  February  1628,  Simeon  contra  Boswell;  Go«ford» 
S5th  June  1625,  Duke  Lauderdale  contra  Lord  and  Lac]y  Yetter. 

f  21st  NoYember  1738,  Magistrates  of  Montrose  contra  Ro- 
bertson* 

X  L.  102,  De  cond.  demonst.  et  causis. 
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had  provided  fiMr  die  ieeue  of  his  griUiddiildraiEi,  but 
that  the  provision  had  beeti  casually  omitted  hy  the 
writer.  This  is  cutting  the  Gordian  knot,  instead  oi 
untying  it ;  for  what  if  the  writer  had  not  received 
any  such  instructi^m  ?  There  is  no  occasion  for  Pa- 
pinian's  conjecture :  it  was  obviously  an  omission, 
which  a  court  of  equity  ought  to  supply,  in  order  to 
do  justice,  and  to  fulfil  the  intendment  of  the  credit- 
or. 

A  msai  believing  his  wife  to  be  pregnant,  left  a  le- 
gacy to  a  friend,  in  the  following  terms,  '*  That  if  a 
<'  male  diild  was  brought  forth,  the  sum  should  be 
'<  4,000  merks  ;  if  a  female,  ff,000  merics."  The  wife 
produced  no  child*  As  a  l^acy  was  intended  even 
in  case  of  a  child,  it  cannot  be  (tiou^t  that  the  friend 
diould  have  no  legacy  if  no  cliildren  were  bom.  The 
clause,  therefore,  is  evidently  imperfect,  a  member 
being  wanting,  that  of  the  testator's  dying  without 
children.  The  want  of  that  member  was  a  pure 
omission,  which  the  testator  would  have  supplied, 
had  the  event  occurred  to  him ;  and  which  a  court  of 
equity  may  supply,  in  order  fully  to  accomplish  the 
intendment  of  those  who  are  no  longer  in  being  to 
apeak  for  themselves.  The  Court  of  Se^ion,  accord- 
ingly found  the  highest  sum  due,  ew  pnesumptet  to^ 
hmtate  te^tatoria*  They  could  go  no  further  with- 
out exerting  an  act  of  power  altogether  arbitrary ;  as 
they  had  no  data  for  determining  what  greater  length 
the  testator  himsdf  would  have  gone.  Here  it  is 
proper  to  be  observed,  that  in  the  former  cases  men- 
tioned, a  right  was  created,  to  make  which  etfectual, 
a  court  of  equity  ought  to  lend  their  aid.  In  the 
present  case,  there  was  no  right  created ;  and  a  comrt 

*  DiibCtti,  18th  July  IMS,  Wedderbam  cmtra 
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isi  equity  had  no  call  to  mterpose,  bat  vb}  order  to 
give  the  most  liberal  effect  to  deeda  made  bjr  persons 
deceased.    The  present  case,  thai,  is  ttiitdi  more  d&« 
licate  than  any  formerly  mentioned. 
.    But  now,  what  if  the  wife  had  brought  forth  twins  ? 
Though  the  testator  gave  a  legacy  in  the  event  of  a 
single  child,  it  follows  not  necessarily  that  he  would 
have  given  a  legacy  had  he  foreseen  the  birth  of  two 
children.    Therefore,  as  it  is  not  certain  that  in  the^ 
case  here  figured  there  is  any  omission,  a  court  can- 
not interpose^  without  hasTarding  the  making  a  will 
for  a  man  that  he  himself  would  not  have  made. 
I  venture  this  opinion  even  against  the  authority  of 
Julianus,  the  most  acute  of  ail  the  writers  on  the 
Roman  law.    ^^  Si  ita  scriptum  sit,  '  Si  filius  mihi 
<<  natus  fuerit,  ex  besse  heres  esto,  ex  reliqua*  parte. 
^*  uxor  mea  heres  esto ;  si  vero  filia  mihi  nata  fuerit, 
*^  ex  triente  heres  esto,  ex  reliqua  parte  uxor  heres 
^^  esto :'  et  filius  et  filia  nati  essent :  dicendum  esty 
assem  distribuendum  esse  in  septem  partes,  ut 
ex  his  filius  quatuor,  uxor  duas,  fiUa  unam  partem 
«  habeat :  ita  enim  secundum  voluntatem  testantis, 
<<  filius  altero  tanto  amplius  habebit  quam  uxor,  item 
<<  uxor  altero  tanto  amplius  quam  filia.    Licet  enim 
^^  subtili  juris  regular  conveniebat,  ruptum  fieri  tes^ 
«  tamentum,  attamen,  quum  ex  utroque  nato  testator 
«  voluerit  uxorem  aliquid  habere,  ideo  ad  hujusmodi 
sententiam  humanitate  suggerente  decursum  est ;. 
quod  etiam  Juventio  Celso  appertissime  placuit.**  * 
In  a  contract  of  marriage  there  was  the  following 
clause :  "  And  in  case  there  shall  happen  to  be  only 
''  one  daughter,  he  obliges  him  to  pay  the  sum 
«  of  18,000  merks ;  if  there  be  two  daughters,  the 
''  sum  of  S0,006  merks,  11,000  to  the  eldest,  and 
*  L»  15.  pr.  De  liberis  et  posthumis  heredibus  bstUuendis. 
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'<  9»000  to  the  other;  and  if  there  be  three  daughters, 
<'  the  sum  of  80^000  merks,  12,000  to  the  eldest, 
*^  10,000  to  the  second,  and  8,000  to  the  youngest." 
There  the  contract  stops,  because  probably  a  greater 
number  was  not  expected.  The  existence  of  a  fourth 
daughter  brought  on  the  question.  Whether  she  could 
have  any  share  of  the  30,000  merks,  or  be  left  to  in- 
sist for  her  legal  provision  ab  intestato.  As  it  ap- 
peared to  be  the  father's  intention  to  provide  for  all 
the  children  of  the*  marriage,  and  as  he  certainly 
would  have  provided  for  the  fourth  daughter,  it  be- 
longed to  a  court  of  equity  to  supply  the  omission,  by 
naming  to  her  such  a  sum  as  he  himself  would  have 
done.  The  court  decreed  4,500  merks  to  the  fourth 
daughter,  as  her  proportion  of  the  80,000  merks ;  and 
and  restricted  the  eldest  daughter  to  10,500,  the  se- 
cond to  8,500,  and  the  third  to  6,500.*  The  follow- 
mg  case  stands  on  the  same  foundation.  *'  Clemens 
^  Patronus  testamento  caverat,  *  Ut  si  sibi  filius  na- 
.  **  tus  futsset,  heres  esset :  si  duo  filii,  ex  aequis  par- 
**  tibus  heredes  essent :  si  dusB  filiae  similiter :  si  fi- 
*^  lius  et  filia,  filio'  duas  partes,  filiae  tertiam  dederat.' 
**  Duobus  filiis  et  filia  natis,  quaerebatur  quemadmo- 
^  dem  in  proposita  specie  partes  fademus :  cum  filii 
<<  debeant  pares,  vel  etiam  singuli  duplo  plus  quam 
*^  soror  accipere.  Quinque  igitur  partes  fieri  oportet, 
'^  ut  ex  his  binas  masculi,  unam  foemina  accipiat."f 
No  article  concerning  law  ought  to  be  more  relish- 
ed, than  the  authority  a  court  of  equity  is  endued 
with  to  make  effectual  deeds  and  covenants,  not  only 
according  to  the  actual  will  of  the  parties,  but  ac- 
cording to  their  honest  wishes.    With  respect  to  fa- 

*  ISth  July  17S9,  Andeiwm  contra  Anderson. 
t  L.  81.  pr.  De  heredibus  instituendis. 
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mily-settlements  in  particular,  a  man  in  his  last  mo- 
ments has  entire  satisfaction  in  reflecting,  that  his 
settlement  will  be  made  effectual  after  his  death,  can- 
didly and  fairly,  as  if  he  himself  were  at  hand  to  ex- 
plain his  views.  So  great  stress  is  laid  upon  will  as 
the  fundamental  part  of  every  engagement,  that  where 
it  is  clear,  defects  in  form  are  little  regarded  by  a  court 
of  equity.  Take  the  following  instances.  A  man 
settles  his  estate  on  his  eldest  son  in  tail,  with  a 
power,  by  deed  or  will  under  seal,  to  charge  the  land 
with  any  sum  not  exceeding  £500.  A  deed  is  ]H*e- 
pared  and  ingrossed,  by  which  he  appoints  the  £500 
to  his  younger  children ;  but  dies  without  its  being 
signed  and  sealed.  Yet  this  in  equity  shall  amount 
to  a  good  execution  of  his  power,  the  substance  being 
performed.*  Here  there  could  be  no  doubt  about  the 
man^s  will  creating  a  right  to  his  younger  children. 
The  power  he  reserved  of  charging  the  estate  by  deed 
or  will  under  seal,  was  not  intended  to  make  their 
right  conditional,  but  to  give  them  the  highest  se- 
curity  that  is  known  in  law.  This  security  was  in- 
deed disappointed  by  the  man's  sudden  death ;  but 
he  had  sufficiently  declared  his  purpose  to  give  them 
£500,  which  afforded  them  a  good  daim  in  equi^ 
for  that  sum.  Provost  Aberdeen  wishi^  to  have  a 
country-seat  near  the  town  of  Aberdeen,  pturaiuised 
the  lands  of  Crabstone  from  Farquharson  of  Inver- 
cauld,  for  £S^900  sterling ;  and  missive-letters  were 
exchanged,  agreeing  that  the  lands  should  be  disponed 
to  the  Provost  in  liferent,  and  in  fee  to  any  of  his 
children  he  should  name.  The  title-deeds  were  de- 
livered to  a  writer,  who,  by  the  Provost's  order,  made 
out  a  scroll  of  die  disposition,  to  the  Provost  in  life^ 

*  Abridg*  Cases  in  equity,  eh.  44,  sect  B,  $  14. 
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rent;,  and  to  Alexander^  the  only  son  of  his  second 
marriage,  in  fee.  A  disposition  was  extended  13th 
June  17569  and  dispatched' to  Invercauld,  indosed  in 
the  following  letter^  subscribed  by  the  Provost: 
"  This  will  come  along  with  the  amended  disposi- 
'*  tion ;  and  upcm  its  being  delivered  to  me  duly  sign- 
''  ed,  I  am  to  put  the  bond  for  the  price  in  the  hands 
*'  of  your  doer."  Invercauld  not  being  at  home,  the 
packet  was  delivered  to  his  lady.  As  soon  as  he 
came  home,  which  was  on  the  Slst  of  the  said  months 
he  subscribed  the  disposition,  and  sent  it  with  a  trusty 
hand*  to  be  delivered  to  the  Provost  at  Aberdeen. 
But  he*  having  been  taken  suddenly  ill*  died  on  the 
84th  of  June*  a  few  hours  before  the  express  arrived ; 
whereby  it  happened*  that  the  disposition  was  not 
delivered  to  him,  nor  the  bond  for  the  price  subscribe 
ed  by  him.  This  unforeseen  accident  gave  rise  to  a 
question  between  Robert,  the  Provost's  eldest  son  and 
heir*  and  the  said  Alexander*  son  of  the  second  mar- 
riage. For  Robert  it  was  pleaded*  That  the  dispo- 
sition remained  an  undelivered  evident  under  the 
power  of  the  granter ;  nor  could  it  bind  the  Provost, 
since  it  was  not  accepted  by  him ;  and  lajring  aside 
that  incompleted  deed,  nothing  remained  binding  but 
the  mutual  missives ;  the  benefit  of  which  must  de- 
scend to  the  Provost's  heir-at-law,  seeing  none  of  his 
diildreh  is  named  in  these  missives.  It  was  answer- 
ed for  Alexander,  That  his  father's  will  being  clear- 
ly for  him,  it  is  the  duty  of  the  Court  of  Session  to 
make  it  effectual.  And  he  accordingly  was  prefer- 
red.* A  settlement  being  made  on  a  young  woman* 
proviso  that  she  marry  with  consent  of  certain  per- 

*  15th  December  1757,  Alexander  Aberdeen  ctmlra  Robert 
Aberdeen. 
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sons  named,  the  consent  to  be  declare  in  writting^ 
a  consent  by  parole  was  deemed  sufficient.  *  For  it 
was  not  understood  to  be  the  will  of  the  maker  to  for- 
feit  the  young  woman  merely  for  the  want  of  form, 
when  the  sustance  was  preserved.  Land  cannot  be 
charged  but  by  a  formal  deed  ;  for  such  is  the  com. 
mon  law.  But  a  court  of  equity  may  supply  a  defec- 
tive deed,  considered  as  a  satisfactory  evidence  of 
will,  by  subjecting  the  heir  personally.  In  one  case, 
the  Court  of  Session  made  a  wide  step.  In  a  dispo- 
sition the  granter  reserved  power  to  burden  the  land 
with  a  sum  to  particular  persons  named.  The  dis- 
ponee  was  made  liable  for  the  sum,  though  the  dis- 
poner  had  made  no  step  toward  exercising  the  power.f 
This,  indeed,  was  a  favourable  case,  the  power  re- 
served being  to  provide  younger  children.  And  yet, 
were  this  extension  of  equity  to  be  justified,  I  cannot 
discover  any  bounds  to  equitable  powers.  What 
better  evidence  can  be  required  of  the  disponer^s  re- 
solution not  to  exert  his  reserved  power,  than  his  for- 
bearing to  «xert  it  ? 

I  must  observe  upon  this  section  in  gen^ul,  that 
to  ascertain  what  was  a  man's  will,  to  make  it  elSect- 
ual,  and  to  supply  omissions,  afford  a  spacious  field 
in  equity  for  supporting  deeds  and  covenants,  upon 
which  the  prosperity  o^  society  and  many  of  its  com- 
forts greatly  depend.  But  as  far  as  I  discover,  equi^ 
ty,  which  has  a  free  course  in  supporting  will,  never 
is  exerted  against  it.  It  ventures  not  to  alter  a 
man's  will,  far  less  to  void  it :  it  cannot  even  supply 
will  where  totally  wanting.    Where  a  deed  or  cove- 

*  1.  Modem  Reports,  SIO. 
\   t  Go8ford«  15th  Feb.  1673,  Graham  conira  Morphej. 
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naat  is  fairly  made  without  any  reserved  power  to 
alter^  what  before  was  voluntary,  becomes  now  obli- 
gatory ;  and  it  must  have  its  course,  whatever  be  the 
consequence.  However  clear  it  may  be,  that  it  would 
not  have  been  made  had  the  event  been  foreseen,  yet 
no  court  of  law  is  empowered  to  void  the  writing  or 
to  alter  it ;  for  this  would  be  to  make  a  settlement 
for  a  man  who  himself  made  none.  Power  so  exten- 
sive would  be  dangerous  in  the  hands  of  even  the 
most  upright  judges.  I  dare  not  except  a  British 
Parliament. 

Were  a  court  of  law  endued  with  a  power  to  alter 
will,  or  to  supply  its  total  absence,  the  following  cases 
would  be  a  strong  temptation  to  exercise  power.  A 
gratuitous  bond  by  a  minor  being  voided  at  the  in- 
stance of  his  heir,  because  a  minor  cannot  bind  him- 
self without  a  valuable  consideration ;  the  obligee  in- 
sisted for  an  equivalent  out  of  the  moveables  left  by 
the  minor,  on  the  following  ground.  That  he  could 
have  left  the  same  sum  to  his  friend  by  way  of  lega* 
cy.  It  was  admitted,  that  if  the  heir's  challenge  had 
been  foreseen,  the  minor  probably  would  have  given 
a  legacy  instead  of  a  bond :  but  that  in  fSsict  the  minor 
gave  no  legacy ;  and  no  court  can  make  a  testament 
for  a  man,  who  himself  made  none ;  whidi  according- 
ly was  found.*  The  bond  here  was  complete  in  all 
its  parts,  and  no  article  omitted  that  a  court  of  equity 
could  supply.  There  was,  indeed,  a  defect  of  fore- 
sight, with  respect  to  what  might  happen ;  but  a  court 
of  equity  does  not  assume  a  power  to  supply  defects 
of -that  kind.  The  like  was  found  with  respect  to  a 
gratuitous  disposition  of  an  heritable  subject,  which 
was  voided  as  be^ng  granted  on  deathbed.    The  dig- 

•  FoiuitainhaIl,.15th  Dec.  1698,  Stnuton  conira  Wight 
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popee  daiiood  ike  value  £rom  the  e3E:ecator,  presmning 
that  ibe  ^ifiCffu^  iMid  tbe  event  beea  fofeseen,  would 
have  given  jm  eguivoleut  out  of  his  moveables.  But 
as,  in  fact,  the  deoensed  signified  no  will  nor  intention 
to  burden  his  executor^  the  judges  refosed  to  inake 
him  liaUe  *  The  Boman  law  ooneeroing  a  i^gaiim 
rei  aliena  adheres  to  the  same  principle.  Where  a 
testator  legates  a  sutgect  as  his  property,  whidi,  after 
his  death,  is  discovered  to  be  the  prop^rtjr  of  another^ 
the  heir  is  not  bound  to  ^ve  an  equivalent,  because 
deficit  voluntas  testataris.  But  if  the  testator  knew 
that  the  subject  was  not  his,  it  must  have  been  his 
will,  if  he  did  not  mean  to  be  jocular,  that  it  should 
be  purchased  by  his  heir  for  the  legatee ;  and  this  im- 
plied will  was  accordingly  auide  effectual  by  the  Pre- 
tor,  as  a  judge  ai  eq^ty. 


SECT.  IV. 

A  deed  or  eaoewmt  that  tends  not  to  bring  odattf  tiie 

end  far  which  it  was  nuxde. 

W^HEBE  a  man  exerts  an  external  act,  however  in- 
considerately, he  cannot  be  relieved,  quiajactum  w- 
fectumjieri  nequit.  But  a  man  making  a  deed  or 
covenant  may  be  relieved  by  a  sentence  of  the  judge ; 
and  will  be  relieved  if  a  good  cause  be  shown.  With 
respect,  particttlarly,  to  the  subject  of  the  present 
section,  a  deed  or  covenant,  as  laid  down  in  the  be- 
ginning  of  this  chapter,  is  a  mean  employed  to  bring 

*  Dirietan,  ISih  Noirember,  Stidr,  86fih  November,  1674,  Patoa 
eomira  Stifling ;  BomUMDhd],  ted  November  l€g6,  Cumming  con^ 
ira 
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ftbout  a  certain  end  or  event :  whence  it  follows,  that 
it  ought  to  he  void^  where  it  fails  to*  be  a  mean,  or, 
in  other  word^  where  it  tends  not  to  bring  about  the 
end  or  event  desired.  To  think  otherwise,  is  to  con* 
vert  a  mean  into  an  end,  or  to  adhere  to  the  mean 
without  regard  to  the  end.  C!ommon  law,  regarding 
the  words  onlf,  may  give  force  to  such  a  deed  or  co- 
venant ;  but  equity  pierces  deeper  into  the  nature  of 
things.  Adverting  to  the  fallibility  of  our  nature,  it 
will  not  suffer  one  to  be  bound  by  such  an  engage- 
ment ;  and  considers,  that  when  he  is  freed  from  it, 
it  is  only  hicrum  cessans  to  the  party  who  insists  on 
its  performance,  not  damnum  datum. 

To  prevent  mistakes  in  the  application  of  the  fore- 
^ing  doctrine,  it  iA  necessary  to  be  observed,  that  the 
end  here  understood  is  not  that  which  may  be  secret- 
ly in  view  of  the  one  or  the  other  party,  but  that  which 
is  spoken  out,  or  understood  by  both ;  for  a  thought 
retained  within  the  mind,  cannot  have  the  effect  to 
qualify  an  obligation  more  than  to  create  it  The 
overlooking  this  distinction  has  led  Puffendorff  into 
a  gross  error :  who  puts  the  case,*  That  a  man,  upon 
a  false  report  of  all  his  horses  being  destroyed,  makes 
a  contract  for  a  new  set ;  and  his  opinion  is,  that  in 
equity  the  purchaser  is  not  bound.  This  opinion  is 
of  a  man  unacquainted  with  the  world  and  its  com- 
mere^  Were  mistakes  of  that  kind  indulged  with  a 
remedy,  there  would  be  no  end  of  lawsuits.  At  this 
rate,  if  I  purchase  a  quantity  of  body  or  table-linen, 
ignorant  at  the  time  of  a  legacy  left  me  of  a  large 
quantity,  I  ought  to  be  relieved  in  equity,  having 
now  no  occasion  for  the  goods  purchased.  And  for 
tiie  sune  reason,  if  1  purchase  a  horse  by  commission 

*  lib.  S,  cap.  6,  {  7* 
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for  a  friend,  who  happens  to  be  dead  at  the  time  of 
the  purchase,  there  must  be  a  relief  in  equity,  thou^ 
I  made  the  purchase  in  my  own  name.  But  there  is 
no  foundation  for  this  opinion  in  equity,  more  than 
at  common  law.  If  a  subject  answer  the  purpose  for 
whidi  it  is  purchased,  the  vender  has  no  farther  con- 
cern: he  is  entitled  upon  delivery  to  demand  the 
price,  without  regarding  any  private  or  extrinsic  mo- 
tive that  might  have  led  his  party  to  make  the  pur- 
chase. In  general^  a  man  who  exposes  his  goods  to 
.sale  must  answer  for  their  sufficiency ;  because  there 
is  no  obligation  in  equity  to  pay  a  price  for  goods 
that  answer  not  the  purpose  for  which  they  are  sold 
by  the  one,  and  bought  by  the  other :  but  if  a  pur- 
chaser be  led  into  an  error  or  mistake  that  regards 
not  the  subject  nor  the  vender,  the  consequences  must 
rest  upon  himself, 

I  shall  only  add  upon  this  general  head,  that  the 
^d  purposed  to  be  brought  about  by  a  deed  or  co- 
venant ought  to  be  lawful ;  for  to  make  effectual  an 
unlawful  act  is  inconsistent  with  the  very  nature  of 
a  court  of  law.  Thus  a  bond  granted  by  a  woman» 
binding  her  to  pay  a  sum  if  she  should  marry,  is  un- 
lawful, as  tending  to  bar  population ;  and,  therefore, 
will  be  rejected  even  by  a  court  of  common  law. 
And  the  same  fate  will  attend  every  obligation  grant- 
ed ch  turpetn  causam ;  a  bond,  for  example,  granted 
to  a  woman  as  a  bribe  to  commit  adultery  or  forni- 
cation. So  far  there  is  no  occasion  for  acburtof 
eqtdty. 

The  first  example  shall  be  from  deeds.  Upon  a 
young  man  living  abr6ad  under  sentence  of  forfeiture^ 
his  father  settled  an  annuity  for  life,  ignorant  that  it 
would  fall  to  the  crown.    This  deed  will  not  bind 
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the  granter ;  for  it  does  not  produce  the  end  or  effect 
intended.  To  sustain  it,  would  be  to  give  force  to 
the  mean  without  regarding  the  end. 

Here  a  subtile  question  casts  up,  What  in  the  view 
of  law  is  to  be  held  the  end  upon  which  the  fate  of 
the  deed  or  covenant  depends  ?  is  a  court  of  equity 
confined  to  the  immediate  end,  or  may  it  look  for- 
ward to  consequences  ?  An  example  will  explain  the 
question.  In  a  contract  of  marriage,  the  estate  is 
settled  on  heirs-male  of  the  marriage.  The  eldest 
son,  being  forfeited  for  high  treason,  is  forced  to 
abandon  hjs  native  country.  The  father  makes  a 
settlement,  excluding  him  from  the  succession,  in  or- 
der to  prevent  his  estate  from  fitlling  to  the  crown. 
Can  this  settlement  be  supported  by  a  court  of  equi- 
ty ?  I  doubt.  The  contract  of  marriage  was  a  pro- 
per mean  for  the  end  in  view,  namely,  that  the  estate 
should  descend  to  the  heirs-male  of  the  marriage. 
The  contractors  had  no  farther  view ;  and  if  a  court 
were  to  be  swayed  by  unforeseen  consequences,  deeds 
and  covenants  could  not  be  much  relied  on.  Suppose 
that  after  the  father's  death  a  pardon  is  procured  for 
the  son,  must  not  this  have  the  effect  to  void  the  last 
settlement,  and  to  restore  the  son  to  his  right  as  heii^ 
of  the  marriage  ?  Yet  in  a  case  still  more  delicate, 
the  Court  of  Session  gave  judgment  for  thd  father, 
influenced  probably  by  an  overflow  of  compassion 
and  himianity.  James  Thomson,  in  his  marriage- 
contract,  provided  his  estate  and  conquest  to  the  heirs 
of  the  marriage.  The  heir^  a  son,  idle  and  profligate, 
became  a  notour  bankrupt ;  which  induced  the  old 
man  to  settle  his  estate  6n:}ii8'grand-child.ren  by  that 
son,  burdened  with  the  liferent  of  the  whole  to  him. 
A  reduction  being  brought  of  this  settlement  as  in 
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defraud  <if  the  marriage  contract,  the  Court  of  Sessioii 
repelled  the  reason  of  reduction,  and  sostained  the 
settlement.*  Beside  setting  the  father  £ree  from  a 
rational  and  solemn  contract,  there  wad  a  very  ma- 
terial point  in  equity  against  sustaining  the  8ettle<p 
ment,  which  seems  to  have  been  overlooked.  What 
if  the  whole  debts,  or  the  bulk  of  them»  were  contract* 
^d  by  the  son  for  necessaries  before  his  bankruptqr  ? 
On  that  supposition,  the  creditors  w^re  cerkmtes  de 
damnp  vitantlo :  the  children,  on  the  other  hand,  were 
certantes  de  luero  acquirendo.  Take  a  different  view 
of  the  case:  What  if  the  bankrupt,  by  some  fortun* 
ate  adventure,  a  lottery-ticket  for  example,  had  been 
enabled  to  pay  all  his  debts  s  would  he  not  have  been 
entitled  as  a  free  man  to  claim  the  benefit  of  the  con# 
tract  of  marriage,  seeing  the  only  cause  for  disin- 
heriting  him  was  now  removed  ?  If  so^  a  contract 
of  marriage  is  but  an  unstable  security,  as  it  may  de* 
pend  on  future  contingencies  whether  it  will  be  effect- 
ual or  no. 

In  questions  between  husband  and  wife,  a  contract 
of  marriage  is  a  contract  in  the  strictest  sense ;  but 
in  questions  with  the  heirs,  it  is  rather  to  be  consi- 
dered as  a  deed ;  in  which  light  it  is  viewed  above. 
I  proceed  now  to  give  examples  relative  to  what  are 
properly  contracts.  In  a  contract  of  sale,  the  drcum* 
stance  regarded  at  common  law,  is  the  agr^eanent  of 
the  parties,  the  one  to  sell,  the  other  to  purchase  the 
same  subject  What  are  its  qualities,  whether  the 
price  be  adequate,  and  whether  it  will  answer  the 
^nd  for  which  it  is  purchased,  are  left  to  the  regula* 
tion  of  equity.    The  last  behmgs  to  the  present 


*  11th  Februarj  XjGit,  Thomaon  and  his  Crediton  eantra  his 
Oiildren. 
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tion ;  one  instance  of  whidi  inakes  a  figure  in  prac*- 
tic^  to  wit,  where  goods  sold  are  hy  soDle  latent  in- 
sufficiency unfit  for  the  purchaser's  use.  A  horse  is 
bought  for  a  stallion  that  happens  to  be  gelt,  or  a 
hogshead  of  wine  for  drinking  thaj;  happens  to  be  ^ 
sour.  If  the  purchaser  be  notwithstanding  bound, 
he  is  compelled  to  aoc^t  goods  that  are  of  no  use  to 
him,  and  over  and  above  to  pay  a  full  price  for  what 
is  of  little  or  no  value.  It  would,  on  the  other  hand, 
be  to  act  against  conscience,  for  the  vender  to  take  a 
full  price  in  such  a  case.  Supposing  the  goods  to  be 
sufficient  at  the  tune  of  the  bargain,  but  insufficient 
at  the  time  of  delivery,  the  loss  naturally  falls  on  the 
vender,  who  continues  proprietor  till  the  subject  be 
delivCTed.  If  insufficirat  at  the  time  of  the  bargain, 
there  is  an  additional  reason  for  setting  it  aside, 
namely  error ;  for  error  relieves  the  person  who  is 
eerta$»s  de  damno  vUando  against  the  person  who  is 
eertans  de  damno  captamdo^  which  will  be  more  fully 
explained  afterward,  (a.) 

A  large  cargo  of  strong  ate  was  purchased  from  a 
brewer  in  Glasgow,  in  order  to  be  exported  to  New 
York.  In  a  suit  for  the  price,  the  following  defence 
was  sustained.  That  having  been  not  properly  pre- 
pared for  the  heat  of  that  climate,  it  had  bursted  the 
bottles  and  was  lost.  It  was  not  supposed,  that  the 
brewer  had  been  guilty  of  any  wilful  wrong ;  but 
the  defence  was  sustained  upon  the  following  rule  of 
equity,  That  a  man  who  purchase  goods  f6r  a  cer- 

(a)  The  laws  of  Hindostan  go  a  great  way  farther  against  the 
vender  of  inefficient  goods,  fiurther  indeed  than  either  equity  or 
utility  will  justify.  ^  If  a  man  have  sold  rice  or  wheat  for  sow- 
ing, and  they  do  not  spring  up,  the  vender  shall  make  good 
the  crojp." 
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tain  purpose,  is  not  bound  to  receive  them  unless  thqr 
answer  that  purpose ;  which  holds  a  fortiori  where 
the  vender  is,  himself  the  manufacturer.  And  where 
the  insufficiency  cannot  be  known  to  the  purchaser 
but  upon  trial,  the  rule  holds  even  where  the  goods 
are  delivered  to  him.  It  was  also  in  view,  that  if  the 
brewer  be  not  answerable  for  the  sufficiency  of  ale 
sold  by  him  for  the  American  market,  that  branch  of 
commerce  cannot  be  carried  on .« 

An  insolvent  debtor  makes  a  trust-ri^ht  in  favour 
of  his  creditors ;  and,  among  his  other  subjects,  dis^ 
pones  to  the  trustees  his  interest  in  a  company ^tock. 
A  creditor  of  the  company^,  who  was.  dearly  prefer- 
able upon  the  company-stock  before  the  bankrupt's 
private  creditors,  being. ignorant  of  his  preference, 
accedes  to  the  trust-right,  and  consente  to  an  equal 
distribution  of  the  bankrupt's  effects.  Being  after- 
ward informed  of  his  preference,  he  retracts  Trhile 
matters  are  yet  'entire.  Quar.  Is  he  bound  by  his 
agreement  ?  He  undoubtedly  draws  by  it  all  the  be- 
nefit he  had  a  prospect  of ;  and  considering  the  agree- 
ment singly,  without  relation  to  the  end,  he  is  bound ; 
and  so  says  common  law.  But  equity  considers  the 
end  and  purpose  of  the  agreement ;  which  is,  that 
this  man  idiall  draw  such  proportion  of  the  bankrupt's 
effects  as  he  is  entitled  to  by  law«  The  means  con- 
certed, that  he  shall  draw  an  equal  proportion,  con- 
tribute not  to  this  end,  but  to  one  very  different, 
namely,  that  he  shall  draw  less  than  what  is  just,  and 
the  other  creditors  more.  Equity  relieves  ^'om  an 
engagement  where  such  is  the  unexpected  result; 
there  being  no  authority  from  the  intendment  of  par- 

*  13di  December  1765,  Baird  contra  Pagan. 


p.  L  4.  DEEDS  AKD  COVENANTS*  175 

ties  to  make  it  obligatory  where  it  answers  not  the 
purposed  end. 

Having  laid  open  the  foundation  in  equity  for  gi  v-* 
ing  relief  against  a  covenant  where  performance  an-* 
swers  not  the  end  purposed  by  it,  I  proceed  to  exa^ 
mine  whether  there  be  any  relief  in  equity  after  the 
covenant  is  fulfilled.  I  buy,  for  example,  a  lame  horse 
unfit  for  work ;  but  this  defect  is  not  discovered  tiU 
the  horse  is  delivered,  and  the  price  paid.  If  the 
vender  hath  engaged  to  warrant  the  horse  as  sufficient, 
he  is  liable  at  common  law  to  fulfil  his  covenant.  But 
supposing  this  paction  not  to  have  been  interposed, 
it  appears  to  me  not  at  all  dear,  that  there  ii^  any 
foundation  in  equity  for  voiding  the  sale  thus  com- 
pleted. The  horse  is  now  my  property  by  the  pur- 
diase,  and  the  price  is  equally  the  vender's  property. 
If  he  knew  that  the  horse  was  lame,  he  is  guilty  of  a 
wrong  that  ought  to  subject  him  to  the  highest  da- 
mages :*  but  supposing  him  in  bona  jftde,  I  see  no 
ground  for  any  claim  against  him.  The  ground  of 
equity  that  relieves  me  from  paying  for  a  horse  that 
can  be  of  no  use,  turns  now  against  me  in  favour'  of 
the  vender ;  for  why  should  he  be  bound  to  take  my 
horse,  of  no  use  to  him?  The  Roman  law  indeed 
gave  an  actio  redhibUaria  in  this  case,  obliging  the 
vender  to  take  back  the  horse,  and  to  return  the  price. 
But  I  discover  a  reason  for  this  practice  in  a  princi- 
ple of  the  Roman  law,  that  squares  not  with  our 
practice,  nor  with  that  of  any  other  conunerdal  na^ 
tion.  The  principle  is.  That  such  contracts  as  are 
intended  to  be  equal,  ought  to  ai^uswer  the  intention : 
and,  therofore,  in  such  contracts  the  Roman  Pretor 
never  permitted  any  considerable  inequality.   Hence 

*  Ia  18,  pr.  AcUonibuB  empt.  ^ 
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ikeaelioquanH  miiiortf,  wUcfa wasgiven  to  a  pnrdiafer 
who  by  ignorance  or  error  paid  more  for  a  subject  than 
it  is  intrinsically  worth :  and  ft  follows  upon  the  same 
plan  of  equity,  that  if  a  subject  be  piurchased  which  is 
good  for  nothing,  the  actio  quanti  minorU  must  resolve 
into  an  actio  redhiUtaria.  But  equity  may  be  carried 
so  far  as  to  be  prejudicial  to  comment  by  encouraging 
law-suits :  and,  for  that  reason,  we  admit  not  the  ac^ 
iio  quanti  mncrii :  the  principle  of  utility  rejects  it, 
experience  having  demonstrated  that  it  is  a  great  in* 
terruption  to  the  free  course  of  commerce.  The 
same  principle  of  utility  rejects  the  actio  redkibitorias 
as  far  as  founded  on  inequality ;  and  after  a  sale  is 
completed  by  delivery,  I  have  endeavoured  to  show, 
that  if  inequality  be  laid  aside,  there  is  no  foundation 
for  the  actio  redhUntoria.  In  Scotland,  however, 
though  the  actio  quanti  minoris  is  rejected,  the  actio 
redhUntoria  is  admitted  where  a  latent  insufficiency 
unqualifies  the  subject  for  the  end,  with  a  view,  to 
which  it  was  purchased.  This  practice,  as  appears 
to  me,  is  out  of  all  rule.  If  we  adhere  strictly  to 
equity,  without  regarding  utility,  we  ought  to  sustain 
the  actio  quanti  minoris,  as  well  as  the  actio  redhQn* 
toria.  But  if  we  adhere  to  utility,  the  great  law  in 
commercial  dealings,  we  ought  to  siustain  neither. 
To  indulge  debate  about  the  true  value  of  every  com* 
merdal  subject,  would  destroy  commerce ;  and,  for 
that  reason,  equity,  which  has  nothing  in  view  but 
the  interest  of  a  single  person,  must  yield  to  utility, 
which  regards  the  whole  society. 


p.  I.  4.  DEEDS  AND  COVENANTS.  177     . 

SECT-  V. 

Eqmtjf  with  respect  to  a  deed  providing^  an  etwnt 

ffiat  now  can  never  hcyppen. 

This  sectioo  ehiefly  concerns  settlements  intra  fon 
nUSam,  and  such  like,  which,  on  the  part  of  the 
maker,  are  gratuitous.  I  cannot  easily  figure  a  case 
relative  to  a  covenant  where  it  can  obtain. 

A  bachelor  in  a  deadly  disease,  daily  expecting 
death,  settles  his  estate  on  a  near  relation,  without 
reserving  a  power  to  alter,  which  he  had  no  prospect 
of  needing.  He  recovers,  as  by  a  miracle,  and  live^ 
many  years.  The  deed,  being  in  its  tenor  pure,  is 
effectual  at  common  law.  But  as  death  was  the  event 
provided  for,  which  did  not  happen,  and  as  he  had 
no  intention  to  give  away  his  estate  from  himself,  it 
will  not  be  sustained  in  equity.  And^  indeed^  it 
would  be  hard  to  forfeit  the  poor  man  for  a  mistake 
in  thinking  himself  past  recovery.  In  this  example, 
the  failure  of  the  event  is  accidental,  independent  of 
the  granter's  will.  But  equity  affords  relief,  even 
where  the  failure  is  owing  to  the  granter  himself.  An 
old  man,  on  a  preamble  that  he  was  resolved  to  die 
a  bachel(Hr,  settles  his  estate  on  a  near  relation,  re- 
serving  his  liferent  and  power  to  alter.  In  dotage^ 
he  takes  a  conceit  for  a  young  woman,  marries  her, 
but  dies  suddenly  without  altering  his  settlement. 
Seven  or  eight  months  after,  a  male  child  is  bom,* 
who  claims  the  estate.  The  deed  cannot  stand  in 
equity,  being  made  for  an  event  that  has  not  fallen 
out,  to  wit,  the  granter's  dying  without  children. 
Take  another  example,  which  depends  on  the  same 
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principle.  In  the  year  1688,  the  Dudiess  of  Buc 
cleugh  obtained  from  the  erown  a  gift  of  her  hus- 
band the  Duke  of  Monmouth's  personal  estate,  which 
fell  under  his  forfeiture.  As,  by.  this  means,  their 
younger  son,  the  Earl  of  Deloraine,  was  left  unpro- 
vided, she  gave  him  a  bond  for  £20,000.  The  Duke's 
forfeiture  being  afterward  rescinded,  the  Earl  of  De- 
loraine, executor  deemed  to  lum,  claimed  from  lifti 
mother  the  Duke^s  personal  estate.  Ttie  Dviehel^s 
was  willing  to  account ;  but  insisted  that  payment 
€f  the  bond  should  be  held  as  part-pajrment  of  the 
personal  estate.  Which  was  accordingly  found.* 
Here  the  event  provided  fijr,  which  was  the  EarTs 
being  deprived  of  his  legal  right  by  his  father^s  for^ 
fieiture,  had  failed^  and,  consequently,  the  bond 
could  not  be  eSectudl  in  equity.  There  was,  beside, 
A  still  stronger  objection  against  it,  nan^ly,  that  the 
pursuer  had  now  right  to  the  very  subject  out  of 
which  the  bond  was  intended  to  be  paid. 

Oases  of  this  nature  are  resolved  by  lawyers  into 
a  conditional  grant,  implied,  they  say,  though  not 
expressed.  A  condition  may  be  implied  in  the  case 
htst  mentioned ;  but  the  circumstances  of  tbe  two 
fbrmer  wtQ  not  admit  such  implication.  In  the  first, 
the  granter  is  described  as  having  lost  all  hope  of  re- 
covery; in  which  be  would  not  readily  think  of  mak- 
ing his  death  u  condition  of  the  grant.  Nei&er  in 
the  other  is  there  any  foundation  for  implsring  a  con- 
dition si  sine  liberiSf  as  the  granter  declared  his  firm 
intention  to  die  a  bachelor.  In  cases  of  this  nature, 
there  is  no  necessity  of  cutting  the  Gordian  knot  by 

*  7lh  Decoriier  IJItS,  Earl IMmdmtwtm Diicbeit  cf  Bao* 
cleiigh. 
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a  8u]yp(Med  audition.  It  is  loosed  vMk  great  faeili- 
<9r>  bjr  appiying  to  it  a  nuodm,  Tliat  a  deed  pnvid- 
ia^  £Dr  an  evvnt  that  iMtt  iriled^  cannot  in  equiQr  be 
aiiartuaL 


SECT,  VI. 

a 

tSrrars  in  deeds  and  cavemmtB. 

Itt  tile  beginning  of  this  chapter  it  is  laid  down, 
that  the  moral  aenee,  respecting  the  fallibility  of  our 
nature^  binds  as  by  no  engi^pement  but  what  is  fiiir- 
ly  done  with  every  circumstance  in  riew;  and,  oon- 
sequentlyt  that  equity  will  afford  relief  against  rash- 
nessi  ignorance,  and  error.  In  handling  the  drcam« 
stance  last  mentioned,  it  will  coatribnte  to  persplcu- 
1^,  that  we  distinguish  errors  that  move  a  person  to 
anter  into  a  deed  or  covenant,  from  eirors  that  are 
found  in  the  dead  or  covenant  itself.  £rrors  of  th6 
former  kind  happen  more  frequently  with  respect  t6 
deeds :  of  the  latter  kind,  seldom  but  in  contracts. 
I  b^gia  with  the  first  kind,  of  which  the  following  is 
an  example;  My  brother  having  died  in  the  East 
ladies,  leaving  children,  a  boy  is  presented  to  me  as 
my  neiibew,  with  credentials  in  appearance  sufficient. 
After  executing  a  bond  in  hia  favour  for  a  moderate 
sum,  the  cheat  is  discovered.  The  moral  sense  would 
be  Mtile  concordant  with  the  fallibility  of  otor  nature, 
did  it  kave  me  bound  in  this  case.  And  supposing 
the  cheat  not  to  be  discovered  till  after  my  death,  a 
aoiirt  of  equity,  directed  l^  the  moral  sense,  will  re- 
lieve my  heir.  Here  the  relief  is  founded  on  error 
solely ;  for  the  boy  is  not  said  to  have  been  privy  to 

the  cheat,  or  to  have  understood  what  was  transact- 
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ing  for  his  bdioof .  To  the  same  purpose  FrnfAoiaM^ 
**  Fabam  causam  legato  mm  ohesse,  yerius  est ;  qpSasL 
<'  ratio  legaodi  legato  ncm  odrnret  Sed  j^eroinqve 
**  doli  exceptio  locum  habebit,  si  probetur  alias  leg^ 
**  turus  non  fuisse."*  The  circumstances  of  the  fol- 
lowing case  make  it  evident,  that  the  error  was  the 
sole  motive,  bringing  ft  under  the  exception  mention- 
ed by  Papinian.  **  Pactumeius  Androsthenes  Pactu- 
'^  meiam  Magnam  filiam  Pactumeii  Magni  te  esse 
**  heredem  instituerat ;  eique  patrem  ejus  snbstitu- 
^^  erat.  Pactumeio  Magno  ocdso,  et  rnmore  perbto 
**  quasi  filia  quoque  ejns^mortua,  mutavit  testamen- 
turn,  Noviumque  Rufum  heredem  instituit,  hac 
praefatione : '  Quia  hevedes  quos  volui  habere  mihi, 
oontineie  non  potui,  Novius  Rufus  heres  esto/ 
Pactumda  Magna  supplicavit  Imperatores  nostros ; 
et»cogmtione  suscqita,  licet  modus  institutione 
contineretur,  quia  f alsns  non  solet  obesse,  tamen  ex 
voluntate  testantis  putavit  Imperator  ei  subvenien'- 
*^  dum :  igitur  pronimdavit,  ^  Hereditatem  ad  Mag^- 
nam  pertihere,'  sed  legata  ex  posteriore  testamento 
eam  prsestare  debeve,  proinde  atque  si  in  pesteriim- 
'^  bus  tabulis  ipsa  fiusset  heres  scripta."  f  The  tes- 
tament could  not  stand  in  equity,  proceeding  from 
an  erroneous  motive.  To  sustain  such  a  testament^ 
would  be  to  disinherit  the  favourite  heir,  contrary  to 
the  will  of  the  maker.  As  to  the  legacies  contamed 
in  the  latter  testament,  they  were  justly  sustained,  as 
there  appeared  no  evidence  nor  presumption  that  the 
testator  was  moved  by  an  error  to  grant  them. 
In  many  cases  it  may  be  doubted,  whether  error 

*  Li  72^  §  6.  De  condition  et  donoufltr.  ' 

t  L«  ult  De  hered.  instit. 
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was  the  sole  motive^  or  one  of  them  only.  To  solve 
that  doubt,  the  nature  of  the  deed  will  have  great 
influence.  A  rich  man  executes  a  bond  for  a  small 
sum  in  favour  of  an  indigent  relation,  upon  the  nar- 
rative,  that  he  had  behaved  gallantly  in  a  battle, 
where  he  was  not  even  present  Equity  will  not  re- 
lieve the  granter  against  this  bond,  because  charity 
of  itself  was  a  good  cause  for  granting.  The  fol- 
lowing texts  of  the  Corpus  Juris  belong  to  the  same 
head.  *^  Longe  magis  legato  falsa  causa  adjecta,  non 
'<  nocet :  veluti  cum  quis  ita  dixerit,  ^  Titio,  quia  me 
^  absente  negotia  mea  curavit,  stichum  do^  lego.' 
Vel  ita : '  Titio,  quia  patrocina  ejus  capitali  crimine 
liberatus  sum,  stidium  do  lego.'  Licet  enim  neque 
n^otia  testatoris  unquham  ges^ertt  Titius,  neque 
patrocinio  ejua  liberatus  sit,  legatum  tamen  valet. 
^^  Bed  si  conditionaliter  enundata  fiierit  causa,  aliud 
<•'  juris  est :  veluti  hoc  modo,  ^  Titio  si  negotia  mea 
<<  curaverit,  fimdum  meum  do,  lego."  *  Again  • 
^  Quod  autem  juris  est  in  falsa  demonstratione,  hoc 
*^  vel  magis  est  in  faba  causa:  veluti  ita  *  Titio  fun- 
<<  dum  do,  quia  negotia  mea  curavit.'  Item,  ^  Fun- 
*^  dum  Titius  filius  meus  praM^ipito,  quia  frater  ejus 
^  ex  area  tot  aureos  sumpsit : '  licet  enim  frater  hu- 
^  jus  pecuniam  ex  area  non  sumpsit,  utile  legatum 
«  est"  t 

With  respect  to  a  deed  entirely  gratuitous  to  a  per- 
son unconnected  with  the  granter,  and  above  taking 
charity,  an  error  like  what  is  mentioned  above,  will 
be  held  more  readily  the  sole  motive ;  and  consequent- 
fy  a  ground  in  equity  for  voiding  the  deed. 

*  §  31.  Jnstit  de  legatis. 
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Where  tboife  ia  any  foundation  of  oontra^^efgy,  a 
tnunoctton  putting  an  end  to  it  must  be  effectual ; 
for  where  there  is  a  rational  motive  for  mddng  a 
deed»  the  making  of  it  will  never  be  held  to  proceed 
from  error.  But  where  a  man  is  moved  to  make  a 
transaction  on  supposition  of  a  claim  that  has  no 
foundation,  as  in  the  case  of  a  forged  deed»he  wiU  be 
relieved  from  the  transaction  in  equity,  the  motive 
being  erroneous.*  An  unequal  transaction  may  be 
occasioned  by  error ;  but  here  utility  forbids  relief; 
for  to  extinguish  lawsuits,  the  great  source  of  idle- 
ness and  discord,  is  beneficial  to  every  member  of 
society. 

We  proceed  now  to  errors  found  in  a  deed  or  oo* 
venant  aft»  it  is  made.  These  are  of  two  kinds :  one 
prevents  consent  altogether ;  as  where  the  purchaaer 
has  one  subject  in  view,  the  vender  another.  And 
as  no  obligation  can  arise  where  there  is  no  agree- 
ment, such  a  covenant,  if  it  can  bear  that  name,  is 
void  at  oMnmon  law,  and  there  is  no  occasion  for 
equity.  The  other  kind  is  where  the  error  is  in  tiie 
qualities  of  a  subject,  not  in  the  subject  itself ;  a  pur* 
diase,  for  example,  of  a  horse,  understood  to  be  an 
Arabian  of  true  blood,  but  discovered  after  to  be  a 
mere  Plebeian.  The  bargain  is  effectual  at  common 
law ;  and  the  question  is.  Whether  or  how  far  there 
ought  to  be  a  relief  in  equity. 

We  begin  with  errors  that  r^ard  the  subject  it* 
seUl  If,  in  the  sale  of  a  horse,  the  vender  intended 
to  sell  the  horae  A^  the  purchaser  to  buy  the  horse 
JB,  there  is  no  agreement :  the  one  did  not  agree  to 
sell  the  horse  J9,  nor  the  other  to  buy  the  horse  A. 

*  L.  4ft.  G»d.  De  tmnsact. 
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The  same  mnst  hold  in  everjr  bargain  of  sale,  whatp 
erw  the  subject  ba 

Next,  where  an  error  respects  not  the  subject^  but 
its  qualities*  I  purchase  for  example,  a  telescope, 
believing  it  to  be  mounted  with  silver,  though  the 
mounting  is  only  a  mixed  inetal.  Or,  I  purchase  a 
watch,  the  case  of  which  J  take  to  be  gold,  though 
onlf  silver  gilt.  Equitj  will  not  relieve  me  from  the 
bargain,  as  the  instrument  equally  answers  its  end, 
wi^ther  more  or  less  ornamented.  The  most  that 
can  result  fr^mi  such  an  error,  is  to  abate  the  price, 
in  order  to  make  the  bargain  equal ;  and  this  was 
done  in  the  Roman  law.  But  a  claim  of  that  nature, 
impeding  the  free  course  <A  craimeroe,  is  rejected  by 
oommerdal  nations. 

It  is  a  very  different  case,  where  the  error  is  such 
as  would  have  prevented  the  purchase  had  it  been 
discovered  in  time,  termed  in  the  Roman  law,  Emur 
m  substantialUms.  Example :  A  horse  is  purchased 
as  a  etallion  for  breed ;  but  unknown  to  both,  he  hapi- 
pened  to  be  gelt  before  the  bargain.  It  may  be  doubt- 
ed, whether  such  a  bargain  be  not  effectual  at  com- 
mon law,  as  the  error  is  only  in  the  quality  of  the 
horse ;  but  undoubtedly  it  may  be  set  aside  in  equity, 
upon  a  principle  mentioned  more  than  once  above. 
That  the  vender  cerians  de  luero  captandot  ought  not 
to  take  advantage  of  the  purchaser's  emNr,  who  is  cer^ 
tans  de  damno  mtando.  Another  principle  concurs, 
handled  sect.  4  of  the  present  chapter,  that  one  is 
not  bound  to  frdfil  a  contract  which  answers  not  the 
purposed  end. 

We  proceed  to  errors  that  respect  the  property  of 
the  subject  sold.  As  here  the  Rcmian  law  affords  not 
much  light,  we  have  the  greater  need  to  proceed  wari« 
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ly.    I  sell  to  John  a  horse,  understood  by  both  of  ns 
to  be  my  property.    After  all  is  agreed  on,  it  is  dis- 
covered to  be  his  property.  The  bargain  is  void  even 
at  common  law,  as  it  is  incapable  of  being  fulfilled  on 
either  side.  I  cannot  convey  the  ^t>perty  to  him,  nor 
can  he  receive  the  property  from  me.  It  was  not  my 
intention  to  sell  a  horse  that  did  not  belong  to  me ; 
nor  was  it  his  intention  to  pay  f(x  his  own  horse. 
The  case  where  the  horse  belongs  to  a  third  person, 
is  in  effect  the  same.   I  did  not  intend  to  sell  a  horse 
that  belongs  not  to  me ;  nor  did  John  intend  to  pur- 
chase a  horse  from  me  that  belongs  to  a  third  person. 
If  the  mistake  be  discovered  before  delivery  to  John, 
I  am  bound  in  justice  to  deliver  the  horse  to  the  pro- 
prietor, not  to  John ;  and  John  is  under  no  obligation 
to  pay  the  price.    If  the  discovery  be  not  made  till 
after  John  has  received  the  horse  and  paid  the  price, 
there  is  no  obligation  on  either  side,  but  that  I  re- 
store the  price,  as  the  bargain  was  void  from  the  be- 
ginning. • 

That  the  same  doctrine  ought  to  obtain  in  the  sale 
of  land,  is  extremely  evident.  And  as,  in  a  sale  of 
land,  writing  is  essential,  the  warrandice  contained  in 
the  disposition,  or  in  the  minute  of  sale,  ought  not  to 
go  further  than  to  oblige  the  vender  to  repeat  the 
price  in  case  of  eviction ;  unless  the  circumstances  of 
the  bargain  be  such  as  to  justify  a  more  extensive 
warrandice.  Hence  it  follows,  that  the  clause  of  war- 
randice in  a  diipposition  or  minute  of  sale  of  land,  even 
what  is  termed  absoliite  warirandice,  ough|;  to  be  con- 
fined to  a  repetition  of  the  price  upon  eviction,  unless 
the  vender  be  further  bound  in  express  terms.  Yet 
absolute  warrandice,  here,  is,  by  the  generality  of  law- 
yers, understood  as  binding  the  vender  to  make  up  to 
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ttie  purchaser  all  the  loss  he  sustains  by  eviction^ 
which,  in  effect,  is  the  value  of  the  subject  at  that 
tine.  Whether  this  be  a  just  conception,  deserves 
the  most  serious  consideration,  being  qf  capital  im- 
portance in  the  otmmerce  of  limd. 

That  the  eviction  of  land  ought  not  to  subject  the 
vender  to  harder  terms  than  the  eviction  of  a  move- 
able, is  a  doctrine  that  at  least  has  a  plausible  aj^. 
pearance.  A  plausible  appearance,  however,  is  not 
sufficient :  let  us  enter  into  particulars,  in  order  to 
try  whether  some  lurking  objection  may  not  be  de- 
tected that  will  overturn  it  If  none  can  be  detected, 
we  may  rest  secure,  that  the  doctrine  is  solidly  found- 
ed in  principles.  In  communing  about  a  sale  of  land, 
the  titie^eeds  are  produced  for  the  inspection  of  the 
purchaser :  there  is  a  search  of  the  records ;  and  the 
bargain  is  not  concluded  till  the  purchaser  have  fuU 
satisfaction  that  the  vender  is  proprietor.  If  there 
happen,  after  the  strictest  examination,  to  be  a  la- 
tent defect  in  the  progress,  it  is  not  to  be  charged 
on  the  vender  more  than  on  the  purchaser.  For  what 
good  reason,  then,  ought  he  to  be  made  liable  for  the 
value  of  the  land  as  at  the  time  of  eviction  ?  The 
land  was  understood  by  both  parties  to  belong  to  the 
vender :  he  wanted  to  have  money  for  his  land ;  the 
purchaser  to  have  the  land  for  his  money ;  neither 
of  which  purposes  can  be  fulfilled.  The  purchaser  is 
not  bound,  because  he  cannot  have  the  land  he  bar- 
gained  for :  the  vender  is  not  bound,  because  he  a«- 
greed  to  sdl  his  own  land,  not  that  of  another.  Sup- 
pose the  eviction  has  taken  place  while  the  subject 
remains  with  the  vender,  the  minute  of  sale  is  void, 
no  less  than  in  the  case  first  mentioned,  where  the 
one  has  it  in  view  to  purdv»e  the  horse  A,  the  other 
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to  sril  the  horse  J7.  Nor  can  it  make  any  diflRnrenoe 
that  the  purchaser  isjnfeft  before  eviction.  Thein- 
feftment  is  void,  as  taken  without  consent  of  the  pn^ 
prietor :  and  after  restoring  the  price^  bodi  parties 
are  free  as  before  they  entered  iifto  the  contract 
Upon  the  whole,  the  vender  must  restore  the  price, 
because  he  cannot  perform  the  mutual  cause.  And 
as  for  the  purchaser,  he  can  have  no  daim  fw  the 
va|ne  of  the  subject  evicted ;  because  there  can  be  no 
daim,  eithw  for  a  subject  or  its  value,  at  the  instance 
of  a  person  who  has  no  right  to  the  subject.  Add 
another  argument  no  less  conclusive.  From  a  con* 
tract  binding  on  no  person,  no  claim  can  arise  to  any 
person ;  not  even  the  daim  against  the  vender  for 
iwtoring  the  price,  which  arises  not  from  the  con* 
tract,  but  from  being  in  his  hand  sine  causa.  Hi- 
therto every  particular  is  the  same  as  in  Ae  sale  of  a 
moveable.  The  only  difference  that  can  found  an  ar- 
gument of  favour,  is  on  the  side  of  a  vender  of  land. 
As  in  the  sale  of  a  moveable,  all  rests  on  the  inform- 
ation of  the  vender ;  it  might  be  thought,  that  more 
is  incumbent  on  him  than  on  a  vender  of  land,  whose 
affirmation  is  not  relied  on,  but  the  progress. 

So  mudi  for  common  law.  Let  us  now  examine, 
whether  there  be  any  ground  in  equity  for  subjecting 
the  vender  of  land  to  ail  the  loss  that  the  purchaser 
may  suflfer  by  eviction.  A  bargain  of  sale  is  intend- 
ed to  be  fair  and  equal.  The  purchaser  gets  the  land, 
the  vender  the  price,  and  both  are  equally  aceommo^* 
dated.  By  eviction,  the  vender  is  the  only  sufferen 
Land  is  seldom  alienated  but  to  pay  debt.  The  vend- 
er is  deprived  of  the  price :  his  debts  remain  unpaid ; 
and  he  is  reduced  to  poverty.  But  what. does  the. 
purchaser  suffer  ?  He  is  indeed  deprived  of  what  he 
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probably  TCckotis  a  gf>od  bftrgain ;  but  the  price,  whi^ 
is  reatwed  to  him,  will  give  him  the  chcdoe  of  as  good 
a  bargain  in  any  corner  of  Scotland.  This  is  a  just 
state  of  the  case ;  upon  which  I  put  the  following 
question.  Is  there  any  equity  for  subjecting  the  vend-^ 
er,  after  restoring  the  price,  to  pay  what  more  the 
land  may  be  worth  at  the  time  of  eviction  ?  Before 
answering  this  question,  let  the  following  case  be 
considered.  Soon  after  the  purchaser's  entry  to  the 
land,  a  valuable  lead  or  coal  mine  is  accidentally  difr* 
covered,  for  which  the  purchaser  paid  nothing,  the 
parties  having  had  no  view  to  it.  This  mine  belongs 
to  the  evictor,  and  to  neithw  of  the  contractors.  Sup^ 
pose  now  the  purchase  to  have  been  only  of  a  few 
acres,  the  mine  may  intrinsically  be  worth  a  hundred 
times  the  price.  Not  satisfied  with  saying,  that  I  see 
no  equity  for  obliging  the  vender  to  pay  this  immense 
sum ;  I  have  no  hesitation  to  affirm  positively,  that 
it  would  be  highly  unjust.  This  example  deserves 
attention.  Would  it  not  require  the  most  express 
terms  in  a  clause  of  warrandice  to  oblige  the  vender 
to  pay  such  a  sum  ?  One  thing  will  certainly  be 
granted  me,  that  such  a  contract  entered  into  l^  a 
focile  person,  or  by  a  minor,  even  with  ocmsent  of 
curators,  would  be  voided  without  hesitation.  There 
may,  indeed,  be  good  ground  to  demand  caution  from 
the  vender  to  restore  the  price  in  case  of  eviction ; 
considering  that  venders  of  land  are  seldom  in  opu- 
lent circumstances.  More  cannot  justly  be  demanded. 
The  hardship  is  here  intolerable,  which  no  man 
with  his  eyes  open  will  submit  to.  But  now,  sup* 
posing,  for  argument's  sake,  the  purchaser's  claim, 
however  much  above  the  price,  to  be  well-founded ; 
is  there  nothing  to  bo  said  fm  the  vender,  where  the 
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land  happens  to  fall  in  value  below  the  price  ?  If 
the  purchaser^  upon  a  rise  of  the  market,  be  entitled 
to  draw  from  the  vender  more  than  the  price,  ought 
not  the  Vender  to  have  the  benefit  of  a  falling  maricet 
to  pay  less  than  the  price  ?  I  cannot  invent  a  case 
where  the  maxim,  Cuju9  commodum^  efus  debet  eue 
incommodum,  is  more  directly  applicable.  It  is  evi« 
dent,  however,  that  the  vender  must  restore  the  price 
wholly,  as  the  bargain  was  from  the  beginning  void ; 
and  for  the  same  reason,  the  purchaser  can  have  no 
daim  for  more  than  the  price. 

Viewing  this  case  with  regard  to  expediency,  it  is 
of  importance  to  the  public,  that  the  conunerce  of 
land,  the  most  useful  of  all,  be  free,  easy,  and  equal. 
If  a  vender  must  be  so  deeply  burdened  as  abov^ 
and  laid  open  to  such  consequences,  no  man  will  sell 
land  but  in  the  qiost  pinching  necessity.  Men  at  any 
rate  are  abundantly  averse  to  sell  land,  which  reduces 
many  to  low  >circumstan.ces ;  and  if  this  law  should 
obtain,  there  would  be  few  sales  but  by  public  au- 
thority. Nor  is  this  alL  This  law,  as  to  meliora- 
tions, would  be  of  no  use  to  the  purchaser,  who  is  se- 
cured absolutely  without  need  of  oppressing  the  vend- 
er :  he  is  entitled  to  retain  possession,  till  the  evictor 
make  good  to  him  all  the  expence  profitably  laid  ou( 
upon  the  subject, 

Hitherto  of  a  complete  progress.  Very  different 
is  the  case  where  the  progress  is  acknowledged  to  be 
incomplete.  If  in  this  case  the  vender  be  unwilling, 
to  sell  imder  the  market-price,  he  must  submit  to  the 
hasard  of  eviction,  and  give  warrandice  to  make  up 
to  the  purchaser  what  he  loses  by  eviction,  being  the 
value  of  the  subject  at  the  time  of  eviction.  It  is  a 
chanoe  bargain,  importju^,  that  if  the  land  sliik  in 
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value  below  the  price,  the  purchaser  id  entitled  to  that 
valiie  only ;  and  is  entitled  to  double  or  triple  th^ 
price,  if  the  land  rise  so  high  in  value. 

What  then  is  the  true  import  of  a  clause  of  abso- 
lute warrandice  in  a  sale  of  land  ?  In  the  sale  of  a 
moveable,  there  is  no  warrandice.  The  vender  is 
held  to  be  projmetor,  of  which  the  purchaser  is  sa- 
tisfied without  requiring  warrandice.  Neither  is 
there  uae  for  warrandice  i^ainst  incumbranoes ;  be- 
cause a  moveable  passes  from  hand  to  hand,  without 
being  subjected  to  any  incumbrance.  But  in  a  sale 
of  land  warrandice  is  necessary ;  for  though  there 
may  be  no  doubt  of  the  vender's  right,  yet  it  is  pro^ 
per  that  the  purchaser  be  secured  against  incumbran- 
ces, to  many  of  which,  that  appear  not  on  record, 
land  is  subjected.  Clauses  of  warrandice  are  differ-^ 
ent^  according  to  the  nature  of  the  bargain.  In  some 
tontraets  of  sale,  the  vender  gives  warrandice  against 
his  own  facts  and  deeds  only ;  in  some,  against  the 
facts  and  deeds  of  his  predecessors  and  authors ;  in 
some  against  all  incumbrances  whatever ;  and  this 
last  is  termed  absolute  warrandice.  But  of  what-r 
ever  tenor  the  warrandice  be,  it  will  not  be  under- 
stood to  guard  against  a  preferable  title  of  property, 
unless  expressed  in  the  clearest  terms.  The  reason  is 
given  above,  that  to  extend  warrandice  so  far,  where 
the  progress  is  good  and  the  price  adequate,  is  repug- 
nant to  common  law,  to  equity,  and  to  expedience. 

The  authors  of  our  styles  have  had  a  just  concep- 
tion of  this  matter.  Every  clause  of  warrandice  I 
have  seen  engrossed  in  a  disposition  of  land  for  a  just 
price,  and  where  the  progress  was  held  sufficient,  is 
Confined  to  incumbrances,  without  any  mention  of 
eviction  on  a  preferable  right  of  property.    The  style 


190  DKBD6  AND  COmSNANTB.  B.  I. 


M 

<« 
u 


foUows:  ^<  wtfraBting  the  land  firam  all  wiai8» 

iefia^  nonentries^  maitiages  of  hein»  liferent 

^  cheats,  recognitioBfl,  liferent  infeftmentSy  animal** 

reDti^  wmk  frau  all  and  snndrj  other  burdens  and 

<<  incumbrances  whatever^  wlwiahy  die  land  may  be 

evicted,  or  possession  impeded,  at  all  hands,  aad 

against  all  deadly,  as  law  wilL''  Nor  a  sf Uabkr  of 
eviction  upon  a  prefendde  title  of  property;  wfa]cii» 
as  it  cuts  deeper  than  any  incumbrance,  wttild  be 
idaced  in  the  front  irere  it  intended.  Nor  let  th% 
Gonduding  words,  at  aU  ioHd^,  amd  agakut  mU  dead^ 
fys  create  any  doubt ;  it  being  an  infiedlible  rule  in 
the  construction  of  writeC  Nerer  to  extend  a  general 
dmise  beyond  the  partieulara  to  ^^uch  it  is  added. 
This  rule  holds,  even  where  the  general  clause  is  ex^ 
pressed  ab8olatd.y,  without  reference  to  any  of  the 
antecedeot  articles  in  particular.  In  the  present  case, 
we  have  scarce  occasion  for  that  rule,  as  the  general 
clause  has  an  immediate  reference  to  incumbrances, 
and  to  nothiAg  elsa 

'It  is  admitted  by  all  lawyers,  that  in  the  eonirey<» 
ance  of  claims  or  debts,  absolute  warrandice  does  aot 
secure  the  purchaser  against  eviction  upon  a  prefer* 
able  title ;  and  I  am  utterly  at  a  loss  to  see,  that  tlie 
same  precise  words  should  have  a  different  meaning 
in  a  conv^ance  of  land.  Lord  Stair  indeed  endea- 
vours to  account  for  this  difiGerence ;  but  without  sue^ 
cess,  as  far  as  I  can  comprehend.  His  words  ars^ 
«<  Warrandice  has  no  further  effect  than  what  the 

party  warranted  truly  paid  for  the  right  whereby 

he  was  or  might  be  distressed,  though  less  than 
^  the  value  of  the  right  warranted.  This  will  not 
**  hold  in  warrandice  of  land ;  as  to  which  land  of 
**  equal  value,  or  the  whole  worth  of  what  is  evicted. 
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^  as  it  is  at  the  time  of  die  eviction,  is  inferred ;  be- 
"^  canue  the  hnje^  had  the  land  with  the  haeajpd  of 
^*  bseomiog  better  or  worse,  or  the  risiiig  or  falling 
<^  of  rates,  and,  therefine,  is  not  obiiged  to  take  the 
**  price,  he  gvpe."*  I  cannot  avoid  observiog,  thast 
two  verf  different  subjects  are  jumbled  tog^ether  in 
this  passage ;  namely,  the  pordhaaing  a  oompeting 
right  in  order  to  prevent  eviction,  and  the  effect  o£ 
warrandice  where  land  is  actually  evicted.  These 
are  different  propositions  depending  on  different  priib- 
eiples,  and  entirelf  nnoonnected ;  yet  are  opposed  to 
^acfa  other,  as  if  they  were  parts  of  the  same  propo^ 
isition.  Can  any  accuracy  be  expected  in  such  a  man^ 
aer  of  handling  a  question  ?  His  Lordship,  beedde^ 
fitops  short  in  the  middla  In  the  case  of  rising  of 
rates,  die  purdiaser,  says  he,  is  not  oUiged  to  take 
the  price  he  gave.  Not  a  word  upon  the  case  of  £Edl«. 
ing  of  rates*  His  Lordship,  upon  msEturer  thinkings 
would  have  seen,  that  as  the  sntyect  nev&r  belonged 
to  the  purchaser,  he  could  have  no  claim  for  it  or  its 
value  against  <iie  vender;  and  he  also  would  have 
seen,  that  from  a  contract  binding  neiHier  party,  no 
claim  can  arise  to  either  party.  But  this  is  not  all. 
^I  am  at  a  loss  to  conceive,  that  the  haeard  of  becam- 
big  better  or  worse,  can  be  of  any  weight  in  this  case. 
One  thing  I  dearly  conceive,  tirat  if  this  circumstance 
have  any  weight,  it  will  make  absolnte  warrandice 
to  have  the  same  effect  in  the  conveyance  of  debts, 
tibfft  it  is  said  to  have  in  die  conveyance  ei  land. 
Real  debts  produced  in  a  ranking,  sm  commonly  at 
first  of  uncertata  valve.  An  adjudication  is  purchas- 
ed for  a  trifle,  whidi,  by  objections  sustained  against 
competing  o^ditMs,  draws  at  the  conclusion  a  latf^ 

*  Institut.  bod(  9,  title  3,  sect  46. 


19S  DEEDS  AND  COVENANTS.  B.  I. 

fium.  There  is  here,  pofaaps,  more  httaid  of  be- 
coming better  or  worse,  than  in  the  purchase  of  land : 
yet,  after  the  purchaser  of  the  adjudication  has  laid 
out  a  considerable  sum  in  obtaining  a  high  place 
in  the  ranking,  he  has,  upon  eviction,  Ho  daim  against 
the  vender,  but  for  the  price  he  paid :  he  must  rely 
on  the  evictor  for  recovering  the  expeuce  of  process. 
Sensible  I  am,  from  my  own  experience,  how  dif- 
ficult it  is  to  guatd  against  errors  in  the  hurry  of 
composition.  Lord  Stair  was  an  able  lawyer ;  and, 
not  to  mention  the  case  of  a  mine  discoveiied  after 
the  purchase,  had  he  bdt  thought  on  useful  improve- 
ments laid  out  by  the  purchaser,  he  certainly  would 
not  have  thought  it  reasonable  that  the  vender  should 
be  liaUe  for  the  valte  of  these,  considering  that  the 
evictor  is  bound  for  it.  The  following  scene  might 
have  occurred  to  his  Lordship*  After  adjusting  the 
progress  and  the  price,  "  Nothing  remains,"  says  the 
intended  purchaser,  *^  but  that  you  warrant  the  ex*- 
V  pence  I  intend  to  lay  out  upon  indoeing,  planting; 
^  and  other  improvements.  Are  you  not  secured  by 
^  law  ?"  Answers  the  vender :  '*  You  are  entitled  to 
**  retain  possession,  till  you  obtain  full  satisfaction 
**  from  the  evictor«  You  have  thus  real  warrandice, 
'<  and  need  not  the  addition  of  personal."  '*  I  insist 
**  however,  for  your  warrandice,"  replies  the  othar : 
*^  one  cannot  be  made  too  secure."  After  being  abso- 
lutely secure,"  rejoins  the  vender,  '*  beyond  the  pos- 
sibility of  a  disappointment,  your  demand  for  my 
''  warrandice  has  no  meaning  but  to  have  it  in  your 
power  to  oppress  me.  A  demand  so  irrational  proves 
you  either  to  be  a  fool  or  a  knave :  I  reject  all  detd*- 
^  ing  with  you."  As  no  man  of  sense  would  advise 
the  vender  to  submit  to  that  demand,  I  hold  it  as  de- 
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moBStrftthiii,  tliat  the  eipenfe  of  prcrfitable  improve- 
ments casnot  be  understood  to  be  comprehended  in 
a  dause  of  abscdute  warrKndice.    As  to  voluptuary 
ezpeaces,  termed  so  by  Roman  writers,  the  law,  it  .is 
true,  gives  no  security  in  case  of  eviction;  nor  is 
there  reason  for  it.    A  man  embellishes  his  perscm, 
his  house,  his  fields,  in  order  to  make  a  figure..    In 
case  of  a  voluntary  sale,  he  reckons  not  upon  any  ad- 
ditional price  for  a-  fine  garden,  and  as  little  in  case 
ci  evietimi.   And  were  the  vender  to  be  made  liable, 
it  would  oblige  venders. to.  be  extremely  cautious 
about  the  person  they  sell  to ;  no  man  could  sell  an 
acre  or  two  ^without  the  hazard  of  absolute  ruin. 
Upon  these  acres  the  purchaser  erects  a  palace, 
adorns;  his  .gardens  with  temples,  triumphal  arches, 
cascades,  &c.  &c.  sufficient  to  exhaust  the  riches  of 
a  nabob.    The  poor  vender  all  this  while  sits  tremb- 
ling at  every  joint  for  fear  of  eviction. 

I  put  a  case  tiiie  most  favourable  that  can  be  for 
the  purchaser,  to  which  the  argument  urged  by  Lord 
Steir  is  directly  applicable.  By  a  gradual  rise  oi  the 
market,  without  a  farthing  laid  out  on  it,  the  land 
purchased  lAiirty  years  agohas  risen  in  value  a  third 
or  fourth  part  above  the'  price  paid  for  it.  There 
lies  no  claim  against  the  evictor  for  this  additional 
vafaie ;  and  it  is  so  much  lost  to  the  purchaser  if  the 
vender  be  not  liaUe.  This  probably  is  the  case  his 
Lordship  had  in  view..  If  the  vender,  mqfor,  sdeM^^ 
et  pmdeM^  bound  hhnaelf  to  make  up  that  loss,  he 
must  submit.  But  I  state  a  plain  question.  Is  there 
any  thing  in  jBStioe,or  in  the  nature  of  a  contract  of 
sale,  to  lay  this  risk  on  the  vender  ?  In  making  the 
bargain,  bolh  pavttas  are  equally  m  bona  Jlde^  the 
progress  is  held  to  be  good  by  both ;  afid  both  are 
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4oiefB ;  mot  eqMHsr  iDdeed,  £bp  tkiOMder» wiuiiMMt 
MslOM  the  whole  pries,  is  Ae  greatefit  hMtr.  Stf  « 
what  is  it  that  entitles  die  purdbaaer  to  4rww  inm 
Che  vender  the  present  Tibie  of  the  kad  ?  Not  ^ 
eontaract,  for  a  contract  that  does  not  hind»  can  pror 
d«ce  no  action :  not  the  property  of  the  kyad,  which 
did  not  pass  to  the  purchaser.  The  only  rsmaining 
fimi^ation  I  can  tiaiik  of,  Ib  to  daim  4hat  loss  on  the 
footing  of  damage.  Neidier  can  thia  held,  as  ihMs 
can  be  no  daim  for  damage,  except  from  eqwess 
pactimi,  or  from  a  deBct ;  and  the  case  aupposed  ad* 
mfts  of  neMher.  Nor  4»nld  Lord  Stair  have  a  view 
to  either,  wl|en  the  opinion  he  gives  is  f ouded  eohdy 
on  the  rising  or  falUng  of  rates. 

This  interesting  point  of  law  was  jndiciail]r  hmid-r 
led  in  a  late  jMrocess,  Lord  l^qiier  amira  the  Bepte* 
sentatives  of  Mr.  William  Dnunnumd,  who  sold  the 
estate  of  Edinbelly  to  hk  Lordship.  T%e  psegress 
had  been  held  suflkient  by  the  p«rehaaer(  and  the 
warrandice  was  in  the  ordinary  style,  the  same  that 
is  above  mentioned.  It  was  fonnd,  however,  by  de- 
cree of  the  Court  of  Session,  ^  That  the  Bepramit* 
**  atives  of  Mr.  William  Drmnmond  are  liable  to 
**  Lord  Napiar  for  the  value  of  the  estate  of  JSdiik* 
^  bsUy,  evicted  from  hkn,  as  the  same  was  a(k  the 
<<  time  of  eviction."*  This  judgment  has  a  foimir 
dable  appearance  against  the  doctrine  above  iacul^^ 
cated.  Yet  as  fieur  as  eonld  be  gathered  from  the 
reasoning  4if  the  Judges,  what  moved  them,  was  not 
the  terms  of  the  absoiate  warrandice,  .but  the  two 
feUowiag  aignments :  First,  That  possessosacf  land 
ought  net  to  be  diseoongedfrmimahing  ornaarast* 
alimjufovments;  and,]HKt,  Thatthou|[^ma^revk'« 

e  Ml  AxigQ$i  f  T7«. 
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tioM  rnvBt  kfty^  iMq^pmed,  tti^re  is  iio<t  on  ve^rd,  a^ 
single  mstence  of  a  procew  for  evidtiw :  whence.  ij( 
was  pvesumed,  that  the  pmsettt  Telue  mwt  h»ve  ht^w 
submitted  to  by  the  yiaader»  otherwiae  <jiAt  it  would 
hmie  been  dNaaaded  from  him  i»  a  process.    And 
theinfevenoe  was,  Kkat  it  is  now  too  late  to  idter  a 
praetice  so  long  established.    To  the  first  aww^edj 
That  the  possessor  has  absolui)e  security  !for  profit^ 
able  improvements*  whidi,  as  beneficial  t^  tb^  public^ 
deserve  every  eaoouragement ;  but  that  an^amsntal 
improvements,  being  a  species  of  Imujry,  ar^  entitied 
to  no  fiivour;  and  were  ib^y  entitle<^  thai  th^ 
evictor  only  ought  to  be  subjected,  as  th^  ware  oc^ 
oasioiied  by  his  delay  or  negligenoei;  eiyeoialfy  as  be 
now  has  tiie  pleasure  of  them.    Answeiced  tQ  tibp  s&» 
eimd,  Tbib  presiunptioa  Uea  dearly  cm  the.  o^er  side. 
No  piaa  who  has  produced  a  progress  to  tb^  satjafacr 
tion  ef  tiie  purchaser*  will,  upcm  evictiwi  &id  him- 
self bound  in  coaasciettw  to  pay  the  present  valine,  of 
the  land,  including  all  th^  improTementSi  vohiptuairft 
as  well  as  profitably.    And  as  ib^e  is  npinstance  pf 
a  decree  against  the  vesudcr  |br  that  value,  there  is 
the  highest  probability  that  the  demand  hf^  never 
exoseded  the  price,  which  will  always  be  admitted 
without  a  process.    As  for  embellishments  in  partir 
enlar>  the  taste  for  them  is  but  creeping  in ;  an4  theg^ 
are  so  rare  in  Scotland,  as  to  afford  no  prQbabiJity 
Hiat  they  ever  ware  claimed  upon  eviqticm. 

The  aj^nments  I  ha>ve  mdmM^ui^  to  obv^to, 
wereqMdien  out;  but  what  I  oopjeqtwre  <^fly  in^ 
fluenoed  the  judges*  was  thet  anthodty  ^  I^ord  Stair; 
which  could  not  fail  to  have  gr^t  weighty. .  coifpii^u 
big  that,  tor  a  coume  of  yMrs^  it  h941Mn  inculcated  • 

mto  every  student  aa  a  rukof  laiw*  and  adopted  by 
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every  member  of  the  court.  Men,  wtio,  in  ealrly  youth, 
have  sucked  in  a  maxim,  whether  of  law  or  of  reli- 
gion, are  impregnable  by  argument  Much  superior 
tto  llmt  of  reason  must  the  authority  be,  which  can 
operate  a  conversion.  In  matters  arbitrary  and 
doubtful,  I  cheerfully  submit  to  the  authority  of  emi- 
nent writers,  to  that  especially  of  Lord  Stair,  who  is 
our  capital  writer  on  Iaw«  But  neither  reason  nor 
common  sense  will  justify  such  deference,  with  re- 
gard to  points  that  are  resolvable  into  principles. 

But  now,  waving  that  suliject,  I  have  another  at- 
tack to  make  on  his  Lord^ip,  and  on  its  offspring, 
the  late  judgment  of  the  court,  which  will  open  the 
eyes  of  our  men  of  law,  if  any  thing  can.  Though 
his  Loidship's  opinion  respects  voluntary  sales  only, 
yet  it  must  equally  hold  in  judicial  sales,  as  the  fluc- 
tuating value  of  land  is  the  same,  whether  sold  pub^ 
iicly  or  ]^ivately.  Yet  this  opinion  is  not  made  the 
rule  m  judicial  salea  The  practice  is,  that  each  cre^ 
ditor  gives  warrandice  against  eviction  to  the  extent 
of  what  he  draws  of  the  priee ;  justly,  because  the 
creditors  cannot  retain-  the  jMrice,  if  the  purchaser  be 
deprived  of  the  land.  But  warraildioer  i»  never  ex- 
acted from  them  for  the  value  of  the  land  in  case  of 
evictfon.  This  has  not  only  been  the  uniform  prac- 
tice firom  the  commencement  of  judicial  sales,  but  is 
a  practice  authorised  by  an  express  act  of  sederunt,* 
declaring,  **  That  the  creditors  preferred  to  the  price, 
**  shall,  upon  payment,  dispone  to  the  purchaser  their 

4 

*'  rights  and  diligences,  with  warrandice  quoad  the 
^*  sums  received  by  them ;  so  that,  in  case  of  eviction 
^  of  the  lands  disponed,  Chey  shall  be  liable  to  refund 
^  these  sums  in  whc^e  or  in  part  effeiring  to  the  evit* 
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'f^  tion.  And  tkiB  is  dedwed  to  be  the  import  of  any 
'**  former  obligements  of  warrandice  givoi  by  credit- 
**  ors  in  the  case  foresaid."  Here  we  have  constant 
and  uniform  practice  for  a  long  course  of  time,  au- 
thorized by  the  Supreme  Court  of  the  nation ;  which 
equals  in  authority  an  act  of  parliament.  Now  as, 
with  respect  to  the  present  point,  no  difference  can  be 
.figured  between  a  public  and  a  private  sale,  the  rule 
laid  down  for  the  former  must  equally  obtain  with 
regard  to  the  latter,  were  the  case  of  the  latter  other- 
wise doubtful.  Had  the  practice  in  public  sales  been 
suggested  to  the  court,  or  had  it  occurred  to  any  of 
the  judges,  we  may  rest  with  assiurance,  that  a  differ- 
ent judgment  would  have  been  given  in  the  case  of 
Lord  Napier. 

I  have  insensibly  been  led,  from  the  close  and  con- 
cise manner  of  a  didactic  work,  into  a  sort  of  disser- 
tation. But  the  importance  of  the  subject  will,  I  hope, 
{dead  for  me. 

Hitherto  of  errors  discovered  in  the  contract  itself. 
We  proceed  to  errors  arising  in  the  performance  of 
a  contract*  Under  this  head  cdmes  erroneous  pay- 
ment, or  iolutio  indebiH^  as  termed  in  the  Roman  law. 
Of  this  there  are  two  kinds ;  one  where  payment  is 
erroneously  made  of  an  extinguished  debt,  supposed 
to  be  subsisting ;  and  one  where  a  debt  really  sub- 
sisting is  paid  by  a  man  who  mistakes  himself  to  be 
the  debtor.  To  judge  rightly  of  the  former,  the  fol- 
lowing preliminaries  will  pave  the  way.  The  sale  of 
a  siubject  as  existing,  which  does  not  exist,  is  void : 
the  vender  cannot  deliver  a  non  ens;  and  the  pur- 
chaser is  not  bound  to  pay  the  price  unless  he  get 
what  he  bargained  for.  In  like  mann/er,  where  an 
extinguished  debt  is  assigned,  understood  to.  be  sub- 


feinting,  ihb  ^tBOgtaaent  b  vdM  ;  ibdtf  Iht  |irieBkiitte 
M^en  paid,  it  must  bd  redti^red  oti  dueoveiy  of  die  er- 
tor.  This  doctrine  is  api^eaMe  to  the  case  in  hand. 
As  it  is  unjust  in  a  creditor  to  take  twice  payment, 
he  can  have  ho  pretext  for  detaining  the  aeoond  pa)^ 
ment,  made  erroneously  hy  the  debtor.  Hie  aame 
must  follow,  where  the  second  paym^it  has  btan 
made  to  the  creditor's  heir,  who,  though  t *  hamajUk^ 
'can  have  ^o  better  right  than  his  predecessor  had. 
He  same  will  also  follow  in  the  case  of  an  d&ecutaiv 
creditor.*  An  assignee  to  a  debt  extingmshed  hy 
payment  obtains  payment  &om  the  debtor'tB  heir; 
hotSi  of  them  being  ignorant  ^  the  former  payment 
The  error  Is  discov^ed  fi^die#  M^tfijITijr.  The  beir  must 
have  back  the  money  he  paid,  being  in  the  hands  of 
the  assignee  ^ne  oauM ;  and  the  assigiiee  is  anfcitled 
to  draw  £^om  Che  cedent  the  price  be  paid  £br  «  nam 
€M.  So  &r  clear.  Bift  what  if  the  err<Mr  be  distx^ 
vered  several  years  after,  when  the  cedent  happens  to 
be  inso9veAt  ?  This  iiitrioate  case  is  handled  above, 
'Where  it  comet  in  more  property.  There  it  is  laid 
down,  that  the  assignee  having  been  deprived  of  hia  re- 
conrse  against  the  cedent  by  the  debtor's  rashly  pAyii^ 
the  debt  a  second  time,  neglecting  to  look  into  his  a£- 
fairs»  the  loss  ought  to  rest  on  him.  The  argument  is 
stQlstrongerfor  the  ass^ee,  whore  a  debtispmdiased 
on  condition  that  the  debtor's  heir  grant  a  bcmd  of  cor- 
Toboration.  This  bond  indeed,  corroborating  a  mm  m^ 
cannot  be  effectual ;  but  as  the  purchase  was  made  on 
the  faith  of  it»  the  loss  occasicmed  by  the  cedent's  baalt- 
Tuptcy,  oughft  to  fall  on  the  heir,  who  was  at  least 
rash  or  incantious,  not  on  the  purchaser,  who  acted 
prudently.  And  when  the  price  he  paid  to  the  cedent 

*  Stair^  Oottfoid,  lOdi  Janmuy  l67S,  KsmMijr  cMra  Sobertmi. 
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fe  madd  up  to  liim  by  £he  btir^  mattenr  are  rertored 
te  thdi*  o^nal  tftate,  as  if  the  boigam  had  ncvt  been 
mad6.  TlMre  may  be  bargains  i^ainst  whidi  there 
ctti  be  no  iMtitmion ;  as  where  a  botid  is  assigned  to 
a  husband  in  name  of  tocher  with  his  wife,  which 
liapi^efis  to  b^  corroborated  bythe  debtor^s  heir  be- 
fare  it  was  asc^gned  to  the  husband*  As  the  mar- 
rj^e  was  mad^  on  the  faith  of  the  bond  of  corro* 
boratlon,  the  granter  of  the  bond  can  have  no  rdief» 
but  must  pay  the  whole  to  the  husband.  And  so 
says  Paulas  tr^*'  Si  quis  indebitam  pecuniam,  per  er- 
^  rorem,  juBSU  mulieris^  sponso  ejus  promisisset,  ct 
^  nuptiae  secutae  fuissent,  ezceptione  dM  maU  nti 
*'  non  potest.  Maritus  enim  snum  n^othtm  gerit ; 
^  et  nihil  dolo  &eit,  nee  decipiendus  est :  quod  fit,  si 
^  cogatnr  indotatam  uxorem  habere.  Itaque  adrer*- 
^  stKS  inulierem  cdndietio  ei  competit ;  nt  ant  repetat 
*<  ab  ea  quod  marito  dedit,  aut  ut  liberetnr,  si  non^ 
•♦  dnm  solrerit."  ♦ 

We  proceed  to  the  case  where  a  debt  really  sub- 
sisting is  paid  by  a  man  who  erroneously  understands 
himself  to  be  the  debtor.  Iliis  ease  has  divided  the 
Roman  writers.  To  the  person  who  thus  pays  er*- 
roneously,  Pomponius  gives  a  condictio  iiMfeMAkf 
Fattlus  is  of  the  same  opinion4  Yet  this  same  Pau- 
his»  in  another  treatise,  reAises  action.  |  The  solu*- 
tion  of  this  question  seems  not  to  be  difficult.  Were 
it  the  effect  of  the  erroneous  payment  to  extinguish 
the  debt,  a  condictio  could  not  be  sustained  against 
the  creditor :  a  man  who  does  no  more  but  receive 
pajrment  of  a  just  debt,  cannot  be  bound  to  repeat. 

*  L.  9»  §  1,  De  condict.  causa  data. 

t  L.  ig»  §  S,  De  coDdict  indeb. 

t  L.  65|  §  ult  eod.  §  L.  44,  eod. 
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But  the  following  reaaons  evince,  that  a  debt  is  not 
extinguished  by  erroneous  payment  First,  There  is 
nothing  that  can  hinder  the  creditor,  upon  discoveiy 
of  the  mistake^  to  restore  the  money,  and  to  hold  by 
the  true  debtor.  Second,  The  true  debtor,  notwith- 
standing the  erroneous  payment,  is  entitled  to  foKe 
a  discharge  from  the  creditor,  upon  offering  him  pay* 
ment ;  which  he  could  not  do  w^re  the  debt  already 
ex,tinguished.  Hence  it  follows,  that  the  creditor 
holds  the  putative  debtor's  mcmey  nne  Jwta  causa ; 
and,  consequently,  that  a  comdictio  indehUi  i^^aiast 
him  is  well  founded.  But  the  circumstance  that 
operates  in  the  case  first  mentioned,  where  there  ex- 
isto  no  debt,  operates  equally  here.  Upon  receiving 
payment  hmajide  from  the  putative  debtor,  the  cre- 
ditor thinks  no  more  of  a  debt  he  considers  to  be  ex* 
tanguished ;  and,  therefore,  if  the  real  debtor  Jbeeome 
insolvent  after  the  paymept,  the  inconsidcratepiesa  of 
the  putative  debtor  will  subject  him  to  the  loss; 
which  may  instruct  him  to  be  more  droumspect  in 
time  coming. 

With  respect  to  payment .erroofioii^y^made  by  tlie 
debtor  to  one  who  is  not  the  creditor,  see  book  % 
chap.  5. . 

The  legal  cousequeuces  of  the  pajrment  of  a  debt 
Jl>y  a  man  who  knows  himself  not  to  be  the  d^l^, 
are  handled,  book  1,  part  ii>  «t  the  end. 
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A  deed  or  eoeemmt  bek^  mid  at  eowmem  Law  ae 
vitraviveB,eanaeoitrt(^eqmiytgllbrdaiiffrdi^ 

A  PBIKCIFLE  in  logioB,  Haat  will  widumt  power 
leannot  prodaee  any  effeet»  is  applicable  to  matters  rf 
tew ;  and  is  thus  expressed.  That  a  deed  ultra  vires 
18  null  aad  vcid.  Common  law  adheres  rigidly  to 
this  principle,  withoat  distingnishing  whethw  the 
deed  be  whdly  beyond  the  power  of  the  maker^  or  in 
part  only.  If  it  be  one  deed,  it  admits  of  no  divi* 
«ion  at  oommoii  law,  but  most  be  totally  effectual,  or 
totally  void.  The  distinction  is  reserved  to  a  court 
jo(  equity,  whidi  gives  force  to  every  rational  deed,  as 
■ftr  as  Hie  maker^s  power  extends.  Take  the  follow- 
ing  iflnstrations. 

If  one,  having  power  to  grimt  a  lease  for  ten  years, 
grants  it  for  twenty,  theJease  is,  in  equity,  good  for 
len  years.*  For  here  there  'can.be  no  doubt  about 
will ;  and  justice  requires,  that  the  lease  stand  good 
as  for  as  will  is  supported  by  power.  A  tack  set  by 
«  person,  for  more  than  three  years,  without  consent 
jdi  the  patron,  is,  at  comm<m  law,  void  totally,  but 
in  equity  is  sustained  for  the  three  years.!  ^^^  ^ 
college  having  s^  a  psfpetual  lease  of  their  teinds 
for  60  merks  yearly,  wh|ch;;teiQds  were  yearly  wprth 
MOmerks;  and  the  lease^be^.ehaHenged  for  want 
4>f  power  in  the  makers,  whojoould  npt  give  such  tf, 
lease  without  an  adequate  consideration,  it  was  found 

*  ].  Chanoory  gmm«  S3. 

f  Star,  la^  Jttly  l€^,  Jobaston  amtra  rsmUanc^  of  I^od^ 
dam. 


tost  DEEJ^i  AKD  COVSNANTB.  B.  I. 


totally  null,  and  not  sustained  for  any  limited  time 
or  higher  duty.*  Fdif  a  couft:of  equity,  as  well  as 
a  court  of  common  law,  must  act  by  general  rules; 
and  here  there  was  no  ndefivasmteinng  either  the 
endurance  of  the  lease,  or  the  crtent  of  the  duty. 
Further,  a  court  of  equity  may  separate  a  deed  into 
its  constdtuent  parts,  and  snppert  the  maker^a  wtU 
Ittlittashe  had  powers  htU  here  the  lindtii^  the 
endurance,  and  augmenting  the  duty,  so  as  to  cor- 
respond to  the  pewOT  of  the  makehi,  wiould  he  to 
frame  a  new  leaae^  Tuying  in  wnty  arMde  fimn  the 
lease  challenged. 

By  the  aet  80.  ParL  1A79,  *"  AU  d*eds  of  grant 
^  importance  must  be  siAseribed  and  seated  by  the 
^  part^,  if  they  can  Wflta;  otherwise  by  two  no- 
^  taiies,  before  fbur  witnesses,  pratnt  at  the  thne, 
**  and  designed  by  the&^  dwelUng  ^ices ;  ttod  -the 
**  deeds  wanting  these  formalities  shall  make  no 
«*  ftdth."  With  respect  to  this  statute,  adeedis  held 
by  the  Court  of  Session  to  be  of  great  importance, 
when  what  is  daittied  upon  it  exededs  in  value  sfiioa 
And  upon  the  statute  dius  constructed,  it  has  often 
been  debated,  Whether  a  bond  Ibr  a  greater  snm  than 
£100,  8Ub8<»ibed  by  one  notary  only  and  Ibar  wit- 
nesses, or  two  notaries  and  three  witnessed^  be  vt>id; 
or  whether  it  ought  to  be  sustained  ta  the  extent  of 
£100.  A  court  of  common  law,  adhering  to  the 
words  of  the  statute,  will  refuse  action  upon  it 
And  such  was  liie  pMdfee  originally  of  the  Court  ^ 
Ses8ion.f    But  a  oomt  of  equity,  regarding  the  pur* 

^  Stair,  IStfa  July  1669,  Old  College  of  Aberdeen  amlra  the 
Town. 

t  Hope,  (Obligstion),  Vaif.  99,  I6I6,  Oiheon  amira  Bxecittora 
9f  Edgar;  Diirie,  IS±  Nor.  l62S,  Blarahall  coiUra  MardiaH 
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pose  td^  the  kgislatoi^  whieh  n  to  make  additional 
tiiecks  agnitisk  fUsdliood  in  matters  of  importance^ 
win  Bik^port  siich  deeds  to  the  exttot  of  £100 :  for  a 
-dded  beeomes  of  snail  importance  when  reduced  to 
that  bum,  and  mtf^  to  be  supported  upon  the  ordi- 
nary cheeks.  And,  aooordingly^  the  Court  of  Session, 
acting  in  later  times  as  a  coiort  ei  equity,  supporta 
guA  bonds  to  tih«  ettmt  of  £100  *  But  in  applying 
Ibe'tiiles  of  equity  to  this  case^  the  bond  ought  to  be 
4or  a  valuable  consideration,  or  at  least  be  rational :  if 
inutional,  it  is  not  entitled  to  any  support  fiftua  equity. 

Oral  evidence  is  not  sustained  in  Scotland  to  prove 
B  verbal  Ic^^acy  exceeding  £100,  but  if  it  be  restrict- 
ed to  that  sum,  witnesses  are  admitted.f 

When  arbiters  take  upon  them  to  determine  arti- 
cles not  aubmitted,  the  award  or  deoreet^rbitral  is  at 
tiemnon  law  vdd  even  as  to  the  articles  submitted. 
A  decreetarbitral  is  considered  as  one  entire  act, 
whidi  must  stand  or  fall  in  totum.  Equity,  prone 
to  MKpport  things  as  far  as  rational,  separates  the  ar« 
tieles  submitted  ^om  those  not  submitted,  and  sus^ 
tains  the  proceedings  of  the  arbiters,  as  far  to  they 
iifld  power.  Thus,  if  two  submit  all  actions  subsist- 
ing at  the  date  of  the  submission,  and  the  arbitrators 
release  all  actions  to  the  time  of  the  award,  the  award 
shall  be  good  for  wlmt  id  in  the  submission,  and  void 
for  the  residue  only4  A  decreet4urbitral  being  chal- 
lei^^ed,  as  tdtta  tires  comprcmim  with  respect  to  nm« 
fual  goieral  disdmrges,  which  were  ordered  to  be 
granted,  though  some  partieular  daims  only  were 

*  Dictionary  of  Decisions^  (Indivisible), 
t  Dune,  7th  July  16S9»  Wallace  cmUra  Mutr ;  Dune,  Ut  Dec. 
1 6S8^  execotriz  0f  Sent  AMim  Raei. 
X  New  AbridgoMQit  of  Ae  Law,  teL  i,  p.  159,  l^a. 
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submitted ;  the  decreet^arbitral  i^Tas  isttfltailied  as  for 
us  relative  to  the  articles  submittecU  and  found  void 
as  to  the  general  discharges  only.*  Arbiters  having 
decreed  a  sum  to  themselves  and  their  cleric,  for 
which  the  submission  gave  no  authority ;  yet  the  de- 
.creet-arbitral,  as  for  as  supported  by  the  submissian, 
was  foimd  good  even  at  common  law»  so  as  to  have 
•the  privilege  of  the  regulations  1695,  not  to  be  liable 
tp  any  oliyeation  but  fiedsehood,  bribery,  and.  corrupt 
tiQU;  Upon  this  ground,  an  objection  of  iniquity  was 
repelled  as  inoompetentf  Here  the  objection  of  ini^ 
quity  had  but  an  indifferent  look:  an  objection  car- 
ryiag  a  strong  appearance  of  justice^  would  probably 
have  been  better  received* 

J  Family-;settlements  are  commcmly  more  complex 
j)ian  any  of  the  cases  mentioned  above,  consisting  of 
inany  parts  intc^rwoven  so  intimately,  that  if  one  be 
withdrawn  as  ultra  wres^  the  rest  must  tiunble. 
Th6re  is  no  remedy  but  to  a^ust  the  will  to  the  pre- 
sent circumstances,  in  suqh  a  manner  as  the  jnsiket 
himself  would  have  done,  had  he  foreseen  the  evmL 
Take  the  foUowiug  examples.  A  man  having  two 
^ns,  John  and  James,  makes  a  deed,  settling  upon 
them  his  esta^  consisting  of  two  baronieS)  to  Johj^ 
oi^e  pi  the  baronies,  the  other  to  James^  John's  part 
\»  evicted  by  one  having  a  preferable  right  The 
.deed,  as  far  as  in  favour  of  James,  will  be  supported 
ltt  common  law,  which  regards  the  words  only,  with- 
out piercing  deeper,  BiU  a  court  of  equity  considers, 
that  to  give  to  oqe  of  the  brothers  the  whole  that  re^ 
mains  of  the  estate,  and  nothing  to  the  other,  is  in- 
consistent with  the  will  of  the  maker,  who  propor- 

•  FoanUinhall,  25th  Dec.  170S,  CnmenAamiraHmSmf 
j-  March  1777^  J«ck  cofUra  Cnuoooiicl- 
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tioaed  his  estate  between  them  in  the  same  deed  fay 
a  single  act  of  will.  Therefore,  to  support  that  will 
as  far  as  the  present  circumstances  can  admit,  the 
court  will  divide  the  remaining  estate  between  the 
brothers,  in  the  same  proportion  that  the  whole  was 
divided  by  the  maker.  And  tUs  may  be  done  bold* 
ly ;  as  'being  what  the  granter  himself  would  have 
done,  had  he  foreseen  the  event.  The  following 
example  in  of  the  same  kind.  A  man  settles  his 
estate  of  £l,t)00  yearly  rent  on  his  eldest  son,  bur- 
dened with  £8j000  to  his  eight  other  children.  A 
farm,  making  half  of  the  estate,  is  evicted.  The 
children;  notwithstanding,  claim  their  whole  pro- 
vision ;  which  perhi^  would '  be  sustained  at  com- 
mon law,  as  there  is  no  condition  expressed.  But 
assuredly,  the  provision  was  not  intended  to  be 
made  efiectual,  even  though  there  should  not  ie>- 
main  a  shilling  to  the  heir.  In  order  to  fulfil  the 
maker's  will  as  far  as  the  .present  circumstances  ad- 
mit, a  court  of  equity  will  restrict  the  provision  to 
£4,000,  which  is  giving  to  the  yionnger  children  the 
same  proportion  of  their  father^s  effects  that  was  ori- 
ginally intended*  But  let  it  be  remarked,  that  the 
result  will  be  different  where  there  is  a  bond  of  pro- 
vision for  £8,000,  and  the  estate  settled  on  the  heir 
by  a  different  deed,  or  left  to  be  taken  up  ab  inte$lato. 
He  will  be  subjected  to  all  the  debts,  and  to  the  bond 
of  provision  among  the  rest.  Take  a  third  example. 
A  man  having  three  daughtlers,  settles  his  land-estate 
on  the  eldest,  with  competent  provisions  to  theotht^ 
two.  As  this  settlement  happened  to  be  made  on 
death-bed,  it  was  reduced  by  the  younger  sisters,  who 
by  that  means  came  to  be  heirs-portioners  with  the 
eldest.    Can  they  claim  their  provisions  over  and 


» 

above?  Here  the  wbgle  ww  done  in  the  sime  deeds 
and  by  a  single  act  cdF  wUl.  It  wae  not  the  intcpition 
of  the  falJher,  that  the  eldest  should  havei  tbB  estate 
ladependent  of  hor  sistefs  {o^visioBe ;  md  n  WUie^ 
that  they  should  have  their  provisioiit  iadqmideiit 
of  their  eldest  siaber'B  right  to  Hie  estate.  A  court  of 
equity,  tberefefe^  to  safvport  the  &ther'e  deed  as  fiir 
as  possible,  will  tejeet  the  claim  for  the  provisioae* 
The  younger  steters  disobeying  their  faithei^s  will,  are 
not  permitted  to  take  any  braefit  firam  it.  Equity 
suffers  no  person  to  approbate  and  rqprobate  theaBme 
deed.  l%e  younger  sisters,  therefore,  if  they  adhere 
to  their  reduction,  must  give  up  their  pvovisiow^ 
The  following  is  a  similar  example.  Jolw,  Earl  cf 
Dondonald,  by  a  deed  of  entail,  settled  his  lend^estot^ 
on  his  heira^male ;  with  the  same  breath,  settled  hie 
moveables  by  a  testament;  and  exeeuted  bonds  of 
provision  to  his  daughters.  These  several  writings 
done  tmico  etmUMtu  in  pursuance  ef  one  act  of  ^^nJX, 
and  making  a  complete  settlemeut  of  his  estate,  real 
and  personal,  remained  with  him  undeliv^ed.  AftOT 
tile  Earl^i  death,  certain  laiids  contained  in  the  entai] 
being  found  to  be  still  remaining  in  Aereditate  Jwent^ 
of  a  remote  predecessor,  they  were  claimed  by  the 
daughters  as  heirs  of  line.  It  was  objected,  That 
the  whole  settlement  was  one  act  of  will,  and  one 
deed,  though  in  different  writings ;  that  the  pursuers 
could  not  approbate  and  reprobate ;  and  that,  there- 
fore, if  they  claimed  the  lands  contrary  to  their  fo- 
tfaer^  will,  they  could  take  no  benefit  by  that  will. 
It  was,  accordingly,  found.  That  the  pursuers  might 
dioose  either,  but  cpuld  not  have  both.* 

*  20th  Feb.  17S9,  Coanteia  of  Stfidimore  and  Ladj  OMhaHnie 
Cochnae  etMtm  Ifaiqiui  of  Clydetdale  and  fiarl  of  DundenaM.. 


The  mtiimmt  of  iw  estate  by  mivrruigef airtide^. 
upon  the  heire  of  the  mftrrioge,  is  not  iDtended  tQ 
Iwr  the  hvebaiid  ficom  a  seeond  marriage,  or  ffovi 
nuddag  ntional  provieioas  to  the  wsue  of  thet  mar*- 
riage.  A  man  ihxia  boiuid«  mkk^  esorbJitaAt  provi-^ 
ttona  to  the  iasue  of  a  seoood  ]»amage»  eieh  a$i  hJ9 
whole  estate,  or  the  gieeter  part*  TUe  0efet)eiiwfit» 
aa  ahreaehaf  eagagement,  ia  whoUjr  imd  at  eoam<m 
law ;  and  it  is  a  matter  of  delieacy  for  a  oo wt  of 
equity  to  interpose  where  there  is  no  rule  for  direo 
tion.  It  would,  however,  be  inconsistent  with  cam^ 
mon  sense,  that  children  should  suffer  as  much  by 
excess  of  affection  in  their  fother,  as  by  his  utter  ne- 
glect As  it  would  be  a  rep^ach  on  law,  that  the 
children  should  be  left  without  remedy,  the  Court  of 
Session  ventures  to  interpose,  by  auataining  Hut  pro»- 
visions  to  sudi  an  extent  as  to  be  oomrfita&t  with  the 
engagement  the  lather  cane  under  in  his  fint  eon^ 
tract  of  milage.  The  court,  howerer,  never  inter-* 
poses  without  necessity ;  and,  if  eemaum  law  affieed 
any  means  for  providfaig  the  duldfen,  the  matter  is 
left  to  common  law.  The  f oUofring  case  will  iUne* 
trate  tiiis  dbservation.  CokiaelClampbeU,bmagbotm4 
by  marriage-articles  to  provide  to  the  iasue  die  aam 
of  40,000  merkB,  with  the  conquest,  did,  by  a  deaths 
bed-settlement,  appoint  his  eldest  son  to  be  hair  and 
executor;  leaving  it  upon  the  Didie  of  Aigj^  and 
the  Earl  ef  Hay,  to  name  rational  psoviaiimB  to  his 
yomiger  children.  The  reforees  haviiy  declined  to 
act,  the  younger  cJUldren  inslaltd  to  have  the  settkN 
meat  voided,  as  contradictory  to  the  •  HMnrriiaga«ftl< 
cles.  It  was  urged  fpr  the  heir,  That  the  C!olonel 
bad  pow^  to  divide  the  iqpecial  sum  and  conquest,  by 
giving  m<»e  to  one  ehilil  and  less  to  another;  and 
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that  thongh  the  whole  happenb'to  be  seMfled  on  the 
eldest  son,  by  acddeat,  not  by  intention,  it  belongs 
to  the  Court  of  Session  to  remedy  the  ineqiidity,  bjr 
doing  what  was  ezpectedTftom  tiie  referees,  man^y, 
to  appoint  rational,  pro^lons  to  the  yonnger/ chil- 
dren. Tbt  eoUrt  Toiddd  the  settlement  totally  ;  which 
entitled  the  iMlireia;'per€igMta,  to  an  equal  division 
of  the  subjects  provided  to  them  in  the  mamag&< 
contract.^  •> 


SECT-  VIII- 


Where  there  is  aJuUure  in  pe^;fifrmance. 


Ik  odler  to  dialingaish  eqi 
upon  tins  ^abject,  we  begin 
power  a  court  of  common  lav 
to  ftilfil  their,  engagements, 
power  to  decree  qpi^dfic  p^c 

England* 


reason,  That  in  ev^y,  engagement  there  is  a  term  for 
perfiMrmanoe ;  before  which  term  there  caa  be  no  de- 
mand ;  and  alter  the  term  is  past,  performance  at  the 
term  is  imprestablcf  A  court  of  common  law,  con- 
fined to  the  words  oi  a  writing,  hath  not  power  to 
substitute  equivalents ;  and  tfierefore  all  that  can  be 
done  by  sudb  a  cofurt  is,  to  award  damages  against 
the  party  who  has  failed.  Even  a  bond  of  borrowed 
money  is  net  an  exemption ;  for  after  the  term  of  pay- 
ment, the  nun  is  ordered  to  be  pfud  by  a  court  of 

\ 

•  22d  Dec  1739,  Campbell  contra  Campbelli. 
■f-  See  Vinnius's  commentary  upon  }  2.  Dc  veiborum  obliga- 
tionibuB.  Inatitutet:  \        .' 
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common  law,  not  as  perftmnance  of  the  obligation, 
but  as  damage  for  not  performance.  'This,  it  must 
be  acknowledged,  is  a  great  defect ;  for  the  obvious 
intention  of  the  parties  in  making  a  covenant,  is  not 
to  have  damages,  but  perf<»rmance.  The  defect  ought 
to  be  supplied ;  and  it  is  supplied  by  a  court  of  equity, 
upon  a  principle  often  menliioned.  That  idiere  there 
is  a  right,  it  ought  to  be  made  effectual.  By  every 
covenant  that  is  not  conditional,  there  is  a  right  ac- 
quired to  each  party :  a  term  specified  for  perform- 
ance is  a  mean  to  ascertain  performance,  not  a  con- 
dition ;  and  when  that  mean  fails,  it  is  the  duty  of  a 
court  of  equity  to  supply  another  mean,  that  is,  to 
name  another  day. 

To  illustrate  this  doctrine,  several  cases  shall  be 
stated.  In  a  minute  of  sale  of  land,  a  term  is  speci- 
fied for  entering  the  purchaser  into  possession,  and 
for  paying  the  price.  The  matter  lies  over  till  the 
term  is  past,  without  a  demand  on  either  side.  At 
common  law,  the  minute  of  sale  is  rendered  ineflfect- 
ual ;  because  possession  cannot  be  delivered,  nor  the 
price  be  paid,  ai  a  term  that  is  now  past :  neither  can 
damage  be  awarded  for  non-performance,  as  neither  of 
the  contractors  has  been  m  mora.  But  the  remedy  is 
easy  in  a  court  of  equity  ;  namely,  to  assign  a  new 
term  for  specific  performance,  which  ftilfils  the  pur- 
pose of  the  covenant,  and  makes  the  rights  therefrom 
arising  effectual.  But  the  naming  a  new  term  for  per- 
formance, must  vary  the  original  agreement.  Hie 
price  cannot  bear  interest  from  the  term  named  in  the 
minute,  because  the  purchaser  got  not  possession  at 
that  term  :  nor  is  the  vender  liable  from  that  term  to 
account  for  the  rents,  because  he  was  not  bound  to  yield 

^n  till  the  price  diouM  be  otffared.   These  se- 

o 
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vend  prestatioiis  must  take  place  from  the  new  t^rm 
named  by  the  court  of  equity. 

Supposing  now  a  mora  on  one  side.  The  purchase 
er,  f (HT  example,  demands  performance  at  the  term 
stipulated ;  and  years  pass  in  discussing  the  vender's 
defences.     These  being  over-ruled,  the  purchaser  in- 
sists for  specific  performance.    What  doth  equity 
surest  in  this  case  ?  for  now,  the  term  of  perform- 
ance being  past,  performance  cannot  be  made  in  terms 
of  the  original  articles.    One  thing  is  evident,  that 
the  purchaser  must  not  suffer  by  the  vender's  failure'; 
and,  therefore,  a  court  of  equity,  though  it  must  name 
a  new  term  for  performance,  may,  at  the  instance  of 
the  purchaser,  appoint  an  account  to  be  made  on  the 
foothig  of  the  original  articles.    If  the  rent  exceed 
the  int^est  of  the  price,  the  balance  may  be  justly 
claimed  by  the  purchaser.    But  what  if  the  interest 
of  the  price,  as  usual,  exceed  the  rent  ?    The  vender 
win  not  be  entitled  to  the  difference ;  because  no  man 
is  entitted  to  gain  by  his  failure.  In  a  word,  the  pur- 
chaser can  claim  damage  in  the  former  case,  so  far  as 
he  loses  by  the  vendei^s  failure,  but  in  the  latter 
case,  he  gains  by  the  failure,  and  has  no  damage 
to  claim.  This,  at  first  view,  may  seem  to  clash  with 
the  maxim,  Cujus  commodum^  ejus  debet  esse  incam^ 
mqdum.  There  is  no  clashing  in  reality :  the  vender 
suffers  justly  for  his  failure ;  but  the  purchaser  can- 
not suffer,  who  was  always  ready  to  perform.    This 
gives  the  true  sense  of  die  maxim,  That  it  holds  only 
between  persons  who  are  upon  an  equal  footing ;  not 
between  persons  where  the  one  is  guilty,  the  other 
innocents    I  need  scarce  add,  that  the  option  given 
to  the  purchaser  upon  the  vender's  mqraf  is  given  ta 
the  vender  upon  the  purchaser's  mora. 
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It  frequently  happens,  that  specific  perfonnance  is 
imprestable ;  as,  where  I  sell  the  same  horse  first  to 
John,  and  then  to  James.  The  performance  to  John 
becomes  imprestable  after  the  horse  is  deUvered  to 
James ;  and,  therefore,  instead  of  specific  perform- 
ance, a  court  of  equity  must  be  satisfied,  like  a  court 
of  common  law,  to  decree  damages  to  John ;  accord- 
ing to  the  maxim,  Loco/acH  imprastabilis  wccedit 
damnum  et  interesse. 

This  suggests  an  inquiry,  whether,  in  awarding 
damages,  there  be  any  difference  between  common 
law  and  equity.  An  obligor,  bound  to  perform  what 
he  undertakes,  ought  to  make  up  the  loss  occasioned 
by  his  failure ;  and  such  failure  accordingly  affords 
a  good  claim  for  damages  at  common  law,  as  well  as 
in  equity.  Thus  the  purchaser  of  an  estate  from  an 
apparent  heir,  having,  along  with  the  disposition,  re- 
ceived a  procuratory  to  serve  and  infeft  the  apparent 
heir,  employs  his  own  doer  to  perform  that  work. 
By  the  doer's  remissness,  the  heir-apparent  dies  with- 
out being  infeft,  which  renders  the  disposition  inef- 
fectual. The  doer  is  bound  at  common  law  to  make 
up  the  purchaser's  loss,  though  it  be  lucrum  cessans 
only;  and  a  court  of  equity  can  go  no  further.  In  oases 
of  that  nature,  if  skill  be  pn^essed,  unskilfulness  will 
not  afford  a  defence.  '*  Froculus  ait,  fi  medicus 
servum  imperite  secuerit,  vel  locato*  vel  ex  lege 
AquiUa  competere  actionem.*  Celsus  etiam  impe- 
ritiam  culpae  adnumerandum  scripsit.  Si  quis  vi- 
''  tulos  pascendos  vel  sarciendum  quid  pc^endumve 
'*  conductix,  culpum  eum  praestare  debere ;  et  quod. 
**  imperitia  peccavit,  culpam  esse ;  quippe  ut  artifex) 
*'  oonduxit"!  Upon  this  rule  the  following  case  was 

*  L*  S,  {  8^  Ad.  legon  Aquil.    t  L.  9,  $  5,  Locnti  ODndocCL    . 
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determined.  An  advocate  being  dditor  to  lus  cUent, 
wrote  and  delivered  him  a  bill  of  exchange  for  the 
lum.  Being  sued  for  payment,  he  objected,  lliat  the 
bill  was  null,  containing  a  penalty,  llie  advocate 
probably  was  ignorant  that  this  was  a  nullity ;  but 
he  undertook  the  trust  of  drawing  the  bill,  and,  there* 
fore,  was  bound  for  its  sufficiency.*  Where  a  prU 
soner  for  debt  makes  his  escapee,  it  must  be  admit* 
ted,  that  the  creditor  is  hurt  in  his  interest ;  but  ha 
'  cannot  prove  any  damage ;  for  it  is  not  certain  that 
he  would  have  recovered  payment  by  detaining  tihit 
debtor  in  prison,  and  it  is  possible  he  may  yet  reco- 
ver it.  But  to  be  deprived  of  the  security  he  has  by 
his  debtor's  imprisonment,  is  undoubtedly  a  hurt  or 
prejudice ;  and  the  common  law  gives  reparation,  by 
making  the  negligent  jailor  liable  for  the  debt,  aa 
equity  doth  in  similar  cases.  A  messenger  who  ne- 
glects to  put  a  caption  in  execution,  affords  another 
instance  of  the  same  kind.  By  his  negligence,  he  is 
subjected  to  the  debt,  which  is  said  to  be  litem  nam 
facere.  The  undertaking  an  office,  implies  an  ^ee- 
ment  to  ftilfil  the  duty  of  the  office :  negligence,  ac- 
cordingly, is  a  breach  of  agreement,  which  subjects 
the  officer  to  all  consequences,  whether  actual  damage 
or  othw  prejudice.  At  the  same  time,  it  ought  not 
to  escape  observation,  that  as  neglect  singly,  without 
intention  of  mischief,  is  no  ground  for  punishment, 
damages  are  the  only  means  within  the  compass  of 
law  for  compelling  a  man  to  be  diligent  in  his  duty. 
So  far  the  remedy  afforded  by  a  court  of  common 
law  is  complete,  without  necessity  of  recurring  to  a 
court  of  equity. 

Certain  covenants,  unknown  to  common  law,  be- 
long to  a  court  of  equity.    This  was  the  case  of  a 

*  S6th  November  17iS,  Garden  w^Ara  Thomas  Rigg,  Advocste. 


p.  U  4.  DXEDS  AND  COVENAJrTf.  $1$ 

biU  of  exchange,  before  it  was  brdught  under  cemition 
hsw  by  aet  of  parliament ;  and  while  it  continued  in 
its  original  state,  damages  from  failure  of  pettotm^ 
ance  could  not  be  daimed  but  in  a  court  of  equity* 
A  policy  of  insurance,  is  to  this  day,  unknown  at 
eommon  law ;  and,  consequently,  every  wrong  rela- 
tive to  it  must  be  redressed  in  a  court  of  equity. 

And  now,  as  to  the  rules  for  estimating  actual 
damage  upon  failure  to  perform  a  covenant  A  failure 
of  duty,  whether  the  duty  arise  from  a  covenant,  of 
£rom  any  other  cause,  is  a  fault  only,  not  a  crime ; 
and,  upon  such  failure,  no  consequential  damage  that 
is  uncertain  ought  to  be  claimed.*  There  is  the 
greatest  reason  for  this  moderation  with  respect  to 
covenants,  where  the  failure  is  often  occasioned  by  a 
very  slight  fault,  and  sometimes  by  inability  Mdthout 
any  fault.  This  rule  is  adopted  by  writers  on  the 
Roman  law : — ^^  Cum  per  venditorem  steterit  quo 
*<  minus  rem  tradat,  omnis  utilitas  emptoris  in  sesti* 
^*  mationem  venit :  qus  modo  circa  ipsam  rem  con* 
sistit^  Neque  enim,  si  potuit  ex  vino  puta  nego* 
tiari,  et  lucrum  facere,  id  aestimandum  est,  non 
magis  quam  si  triticum  emerit,  et  ob  eam  rem  quod 
non  sit  traditum,  familia  ejus  fame  laboraverit : 
nam  pretium  tritici,  non  servorum  fame  necatonims 
consequitur/'f  "  Venditor!  si  emptor  in  pretio 
**  solvendo  moram  fecerit,  usuras  duntaxat  prassta- 
Mt,  non  omne  omnjno  quod  venditor,  mora  non 
facta,  consequi  potuit ;  veluti  si  negotiator  fuit,  et, 
pretio  soluto,  ex,  mercibus  plus  quam  ex  usuris 
qusrere  potuit-^t 

*  See  above,  p.  64^. 

t  L.  tl,  {  S,  Bnipti  et  vtnditi. 

t  Lr  19,  De  perie.  ct  oMiinod^  vti  rend. 


4t 
U 
€t 
U 

€« 


44 
<C 


214  DEEDS  AND  COVENANTS.  B.I. 

At  a  slight  view  it  might  be  thought,  that  to  re- 
ject uncertain  damage  here,  is  inconsistent  with  what 
is  laid  down  above  concerning  a  jailor  or  a  messen^ 
ger.  But  upon  a  more  accurate  view,  it  will  appear, 
that  uncertain  damage  is  not  admitted  in  either  case. 
The  creditor's  risk  u]X>n  escape  of  his  prisoner,  is 
certain,  however  uncertam  the  consequences  may  be. 
It  is  this  risk  only  that  is  estimated ;  and  it  is  esti- 
mated in  the  most  accurate  manner,  by  relieving  the 
creditor,  and  laying  it  on  the  jailor  or  messenger. 
Upon  the  whole,  with  respect  to  estimating  actual 
damage  from  breach  of  covenant,  there  appears  no 
defect  in  common  law  more  than  in  estimating  risk, 
to  make  the  interposition  of  equity  necessary. 

Hitherto  of  a  total  failure.  Next  where  the  failui^ 
is  partial  only.  Many  obligations  are  of  such  a  na- 
ture as  to  admit  no  medium  between  complete  per- 
formance and  total  failure.  Other  obligations  admit 
a  partial  performance,  and  consequently  a  failure  that 
is  but  partial.  A  bargain  and  sale  of  a  horse  fur- 
nishes examples  of  both.  The  vender^s  performance 
is  indivisible ;  if  he  deliver  not  the  horse,  his  failure 
Is  total.  The  obligation  on  the  purchaser  to  pay  the 
price,  admits  a  performance  by  parts :  if  he  have  paid 
any  part  of  the  price,  his  performance  is  partial,  and 
fais  failure  partial. 

Many  obligations  ad  facta  pradanda  are  of  the 
last  kind.  A  waggoner  who  engages  to  carry  goods 
from  London  to  Edinburgh^  and  yet  stops  short  at 
Newcastle,  has  performed  his  baxgain  in  part,  and 
consequently  has  failed  only  in  part.  The  like, 
where  a  ship  freighted  for  a  voyage^  is  forced,  by 
stress  of  weather,  to  land  the  cargo  before  arriving 
at  the  destined  port.    In  casep  of  that  kind  the  ques- 
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tion  iSf  What  is  the  legal  effect  of  a  partial  failure  ? 
The  answer  i$  easy  at  common  law,  which  takes  the 
bargain  strictly  according  to  the  strict  meaning  of 
the  words.  I  am  not  bound  to  pay  the  price  or 
wages  till  the  whole  goods  be  delivered  as  agreed  on. 
But  in  order  to  answer  the  question  in  equity,  a  cul« 
pable  failure  must  be  distinguished  from  a  failure  oc- 
casioned by  accident  or  misfortune :  a  culpable  failure 
can  expect  no  relief  from  equity ;  the  rule  being  ge- 
neral, that  equity  never  interposes  in  favour  of  a 
wrong-doer :  but  where  the  failure  is  occasioned  by 
accident  or  misfortime,  the  price  or  wages  will  be 
due  in  proportion  to  what  part  of  the  work  has  been 
done ;  and  the  claim  rests  on  the  following  maxim  : 
Nemo  dd^  locupletari  aUenaJactura.  Thus,  where 
a  man  undertakes  to  build  me  a  house  for  a  certain 
sum,  and  dies  before  finishing,  his  representatives  will 
be  entitled  to  a  part  of  the  sum,  proportioned  to  the 
work  done ;  for  in  that  proportion  I  am  locupletiar 
aUenajactura.  And  in  the  case  above  mentioned,  if 
the  waggoner  die  at  Newcastle,  or  be  prevented  by 
other  accident  from  completing  his  journey,  he  or  his 
executors  will  have  a  good  claim  pro  rata  iHneris. 
By  the  same  rule,  the  freight  is  due  pro  rata  Uineri^y 
as  was  decreed  Lutwidge  contra  Grray^^ 

A  process  was  lately  brought  before  the  Court  of 
Session  upon  Uie  following  fact  Mariners  were 
hired  at  Glasgow  to  perform  a  trading  voyage,  first 
to  Newfoundland,  next  to  Lisbon,  and  last  to  the 
Clyde.  A  certain  sum  per  month  was  agreed  on  for 
wages,  to  be  paid  when  the  voyage  should  be  com- 
pleted. The  Glasgow  caigo  was  safely  landed  in 
Newfoundland ;  and  a  cai^  of  fiah,  received  there, 
*  See  the  Dictiqiiary,  title  (PertdiArsf.} 
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was  delivered  at  Lisbon.  In  the  lumieward  pa8sa|;e» 
the  diip,  with  the  Lisbon  cargo»  being  tak^i  by  a 
French  privateer,  the  mariners,  when  liberated  from 
prison,  claimed  their  wages  pro  rata  iUneris.  This 
cause  was  compromised.  It  can  scarce,  however,  ad* 
mit  of  a  doubt,  but  that  the  rale  pro  rata  Mneris, 
must  hold  with  respect  to  mariners,  as  well  as  with 
respect  to  the  freighter  of  a  ship.  And,  accordingly, 
it  is  a  common  saying,  that  the  freight  is  the  mother 
of  the  seamen's  wages ;  meaning,  that  where  liie 
former  is  due,  the  latter  must  also  be  due. 

What  is  said  above  is  applicable  to  a  lease.  A  lease^ 
in  its  very  nature  supposes  a  subject  possessed  by 
one,  for  the  use  of  which  he  pays  a  yearly  sum  to 
aiM>ther :  the  possession  and  rent  are  mutual  caosoB 
of  each  other,  and  cannot  subsist  separately.  Land 
set  in  lease  happens  to  be  swallowed  up  by  the  sea : 
this  puts  an  end  to  the  lease.  Here  the  failure  is 
totaL  A  total  sterility  is  in  effect  the  same.  Let  us 
now  sujqiose  the  sterility  to  be  partial  only.  What 
says  common  law  ?  It  says,  that  such  sterility  will 
not  entitle  the  lessee  to  any  deduction  of  rent ;  that 
he  must  abandon  the  farm  altogether,  or  pay  the 
whole  rent.  In  the  following  case,  several  rules  of 
equity  concerning  sterility  are  opened.  In  January 
1755,  Foster  and  Duncan  set  to  Adamson  and  Wil- 
liamson  a  salmon-fishing  in  the  river  Tay,  opposite 
to  Errol,  on  the  north  side  of  a  shallow,  named  the 
GuineaJHtni^  to  endure  for  five  years.  The  river 
there  is  broad ;  but  the  current,  being  narrow,  pas- 
sed at  that  time  along  the  north  side  of  the  said  bank, 
the  rest  of  the  river  being  dead  water.  As  one  can- 
not fish  with  profit  but  in  the  current,  the  lessafos 
made  large  proits  the  first  two  yean,  and  were  not 
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logen  the  third;  bat  the  faurth  year  the  current 
duuDged^  which  frequently  ha^qiens  in  that  river,  and 
iiiBtead  of  paisiiig.  as  formerly  along  the  north  side 
of  the  hanky  passed  along  the  south  side,  which  waa 
a  part  of  th^  river  let  to  othei^ ;  by  which  means  the 

* 

fishing  let  to  Adamson  and  Williamson  became  en« 
tirely  unprofitable  during  ihe  remainder  of  their  leasee 
The  granters  of  the  Itese  having  brought  a  process 
against  the  lessees  for  £86  Sterling,  being  the  rent 
for  the  two  last  years,  the  defence  was,  a  total  steri^ 
lity  by  the  chiuige  of  the  current  as  aforesaid ;  and  a 
proof  being  taken,  the  facts  appeared  to  be  what  are 
above  stated.    It  was  pleaded  for  the  pursuers.  That 
whatever  may  be  thought  with  respect  to  a  total 
sterility  during  the  whole  years  of  the  lease,  or  dur« 
ing  the  remaining  years  after  the  lease  id  offered  to 
be  given  up,  the  sterility  here  was  temporary  only  c 
for  as  the  stream  of  the  river  Tay  is  extremely  change** 
able,  it  might  have  returned  to  its  former  place  in  a 
month,  or  in  a  week ;  and  as  the  lessees  adhered  to 
the  lease,  and  did  not  offer  to  surrender  the  posses- 
sion, they  certainly  were  in  daily  expectation  that  the 
current  would  take  its  former  course.    A  tenant  can# 
not  pick  out  one  or  other  steril  year  to  get  free  of  that 
yearns  rent :  if  equity  afford  him  any  deduction,  it 
roust  be  upon  computing  the  whole  years  of  the  lease ; 
for  if  he  be  a  gainer  upon  the  whole,  which  is  the  pre«< 
sent  case,  he  has  no  claim  in  equity  for  any  deduc«> 
tion.    It  was  carried,  however,  l^y  a  plmrality,  to  sus«* 
tain  the  defence  of  sterility,  and  to  assoilzie  the  de* 
fenders  from  the  rent  due  for  the  last  two  yeara. 
This  judgment  seems  no  better  founded  in  equity 
than  at  common  law.   And  it  is  easy  to  discover  what 
moved  the  plurality :  In  a  question  between  a  rich 
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landlord  and  a  poor  tenant,  the  natural  bias  ia  for 
the  latt» :  the  subject  in  controversy  may  be  a  trifle 
to  the  landlord,  and'  yet  be  the  tenant's  all.  Let  us 
put  an  opposite  case.  A  widow  with  a  numerous 
family  of  children  has  nothing  to  subsist  on  but  her 
liferent  of  a  dwelling-house,  and  of  an  extensive  or- 
chard. These  she  leases  to  a  gentleman  in  opulent 
•circumstances,  for  a  rent  <^£l5'for  the  house,  and  £25 
for  the  orchard.  He  possesses  for  several  years  with 
profit.  Tlie  orchard  happens  to  be  barren  the  two 
last  years  of  the  lease,  and  he  claims  a  deduction  upon 
that  account.  No  one  would  give  this  cause  against 
the  poor  widow.  Such  influence  have  extraneous  cir- 
cumstances, even  where  the  judges  are  not  eonscioua 
of  them. 

Partial  failure  has  hitherto  been  considered  in  its 
consequences  with  respect  to  the  person  who  has 
failed  to  execute  a  conmiission.     I  proceed  to  the  ef- 
fect of  a  failure  with  respect  to  those  who  give  the 
commission.    A  submission  is  a  proper  example.    It 
being  the  professed  intuition  of  a  submission  to  put 
an  end  to  all  the  differences  that  are  sulnnitted,  the 
•arbiters  chosen  to  fulfil  that  intention,  are  bound  by 
acceptance  to  perform.    An  award  or  decreet-arbitral 
is  accordingly  void  at  commcm  law,  if  any  article 
submitted  be  left  undecided ;  for  in  that  case  the  com- 
mission is  not  executed.    Nor  will  such  a  decreet* 
arbitral  be  sustained  in  a  court  of  equity,  where  daims 
made  by  the  one  party  are  sustained,  and  the  other 
left  to  a  process ;  which  is  partial  and  unfiair.    But 
where  the  claims  are  all  on  one  side,  and  some  of  them 
only  decided,  equity  will  support  the  decreet-arbitral ; 
it  being  alwajrs  better  to  have  some  of  the  claims  de* 
cided  than  none.    But  in  this  case,  the  decreet-arbi- 
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tral^  so  far  as  it  goes,  must  be  unexceptionable ;  for 
a  court  of  eqiiity  will  never  support  a  deed  or  act  void 
at  common  law,  except  as  far  as  it  is  just 


SECT.  IX. 
Indirect  means  employed  to  evade  performance. 

JVmono  persons  who  are  swayed  by  interest  more 
than  by  conscience,  the  employing  indirect  means  to 
evade  their  engagements,  is  far  from  being  rare. 
Such  conduct,  inconsistent  with  the  candour  ^nd 
bcfna  fides  requisite  in  contracting  and  in  performing 
contracts,  is  morally  wrong ;  and  a  court  of  equity 
will  be  watchful  to  disappoint  every  attempt  of  that 
kind.  Thus,  if  a  man,  subjected  to  a  thirlage  of  all 
the  oats  growing  on  his  farm  that  he  shall  have  oc- 
casion to  grind,  sell  his  own  product  of  oats,  and  buy 
meal  for  the  use  of  his  family,  withno  other  view  but 
to  disappoint  the  thirlage ;  this  is  a  wrong  contra 
honamfidem  contradms^  which  will  subject  him  to  the 
multure  that  would  have  been  due  for  grinding  the 
oats  of  his  own  farm.  The  following  case  is  an  ex- 
ample of  the  same  kind.  A  gentleman  being  abroad, 
and  having  no  prospect  of  children,  two  of  his  near- 
est relations  agreed  privately,  that  if  the  estate  should 
be  disponed  to  either,  the  other  was  to  have  a  certain 
share.  The  gentleman,  ignorant  of  this  agreement, 
settled  his  estate  upon  one  of  them,  reserving  a  power 
to  alter.  The  disponee  sent  his  son  privately  to  Den- 
mark, where  the  gentleman  resided :  upon  which  the 
former  deed  was  recalled,  and  a  new  one  made  upon 
the  son.    In  a  process,  after  the  gentleman's  death, 
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for  performance  of  the  agreement^  the  defence  was» 
That  the  agreement  had  not  taken  placed  bb  the  dia^ 
position  was  not  in  favour  of  the  defendant,  but  of 
his  son.  The  court  judged.  That  the  defendant  had 
acted  fraudulently  in  obtaining  an  alteration  of  the 
settlement,  in  order  to  evade  performance  of  the 
'  agreement ;  and  that  no  man  can  take  benefit  by  his 
fraud.  For  which  reason  he  was  decreed  to  fulfil  the 
«iigagement,  a^  if  the  alteratipn  had  not  been  loaade.* 


CHAP.  V. 

Powers  of  a  Court  ^  Equity  to  remedy  what  is 
perfect  in  common  law  with  respect  to  Statutes. 

CoKsiBEBiNG-  the  nature  of  a  coort  of  common  law» 
there  is  no  reason  that  it  should  have  more  powev 
over  statutes  than  over  private  deeds*  With  respeet 
to  both,  it  is  confined  to  the  words ;  and  must  not 
pretend  to  pronounce  any  judgment  upon  the  spirit 
and  meaning  in  opposition  to  the  words.  And  yet 
the  words  of  a  statute  correspond  not  always  to  tlM 
will  of  the  legislature ;  nor  are  always  the  things 
enacted  proper  means  to  answer  the  end  in  view  \ 
falling  sometimes  short  of  the  end,  and  sometimes 
going  beyond  it.  Hence,  to  make  statutes  effectual, 
there  is  the  same  necessity  for  the  interposition  of  a 
'  court  of  equity,  that  there  is  with  respect  to  ileeds  and 
covenants.  But,  in  order  to  form  a  just  notion  c^  the 
powers  of  a  court  of  equity  with  respect  to  statutes^ 
it  is  necessary,  as  a  preliminary  point,  to  ascertain 
how  far  they  come  under  the  powers  of  a  court  of 

*  Stair,  15tb  July  1081,  Campbell  umira  Moir. 
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eommon  law ;  and  with  that  pomt  I  shall  connttcnce 
the  inquiry. 

Submission  to  government  U  universally  acknow-^ 
ledged.  to  be  a  duty :  but  the  true  foundation  of  that 
duty  seems  to  lie  in  obscurity,  though  scarce  any 
other  topic  has  filled  more  volumes.  Many  writers 
derive  this  duty  from  an  original  compai!t  between 
the  sovereign  and  his  people.  Be  it  so.  But  what 
is  it  that  binds  future  generations?  for  a  compact 
binds  those  only  who  are  parties  to  it ;  not  to  men* 
tion  that  governments  were  established  long  before 
contracts  were  of  any  considerable  authority.*  Others, 
dissatisfied  with  this  narrow  foundation,  endeavour  to 
assign  one  more  extensive,  deriving  the  foregoing 
duty  from  what  is  termed  in  the  Roman  law  a  quasi^ 
contract  "  It  is  a  rule,**  they  say,  "  in  law,  and  in 
^  common  sense.  That  a  man  who  lays  hold  of  a  be- 
nefit, must  take  it  with  its  conditions,  and  submit 
to  its  necessary  consequences.  Thus,  one  who  ac- 
cepts a  succession,  must  pay  the  ancestor's  debts  : 
he  is  presumed  to  agree  to  this  condition,  and  is 
not  less  firmly  bound  than  by  an  explicit  engage- 
ment. In  point  of  government,  protection  and  sub- 
mission are  reciprocal ;  and  the  taking  protection 
^  from  a  lawful  government,  infers  a  consent  ta  sub- 
^  mit  to  its  laws."  This  ground  of  submission  is  not 
much  more  extensive  than  the  former ;  for  both  pro- 
ceed upon  the  supposition,  that,  without 'consent  ex- 
pressed or  implied,  no  person  owes  obedience  to  go- 
vernment. At  this  rate,  the  greater  part  of  those  who 
live  under  government  are  left  in  a  state  of  independ- 
ency ;  for  seldom  is  there  occasion  to  afford  such  pe- 
culiar protection  to  private  persons,  as  necessarily  to 

*  See  HiBtorioil  kw-tncts,  timet  S. 
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infer  their  consent.     Consider  farther,  that  the  far 
greater  part  of  those  who  live  in  society,  are  not  ca- 
pable to  understand .  the  foregoing  reasoning :  many 
of  them  have  not  even  the  slightest  notion  of  what  is 
meant  by  the  terms  protectum  and  submUman.   I  am    • 
inclined,  therefore,  to  think,  that  this  important  duty 
has  a  more  solid  foundation ;  and,  comparing  it  with 
other  moral  duties,  I  find  no  reason  to  doubt,  that, 
like  them,  it  is  rooted  in  human  nature.*    If  a  man  "^ 
be  a  social  being,  and  government  be  essential  to  so- 
ciety, it  is  not  conformable  to  the  analogy  of  nature, 
.  that  we  should  be  left  to  an  argument  for  investigat- 
ing the  duty  we  owe  our  rulers.    If  justice,  veracity, 
gratitude,  and  other  private  duties,  be  supported  and 
enforced  by  the  moral  sense,  it  would  be  strange  if 
nature  were  deficient  with  respect  to  the  public  duty 
only.     But  nature  is  not  deficient  in  any  branch  of 
the  human  constitution :  government  is  no  less  ne- 
cessary to  society,  than  society  to  man ;  and  by  the 
very  frame  of  our  nature,  we  are  fitted  for  govern- 
ment as  well  as  for  society.  .  To  form  originally  a 
state  of  society  under  government,  there  can  be  no 
means,  it  is  true,  other  than  compact ;  but  the  con- 
tinuance of  a  state,  and  of  government  over  multi- 
tudes who  never  have  occasion  to  promise  submission, 
must  depend  on  a  different  principle.  The  moral  sense, 
which  binds  individuals  to  be  just  to  each  other,  binds 
them  equally  to  submit  to  the  laws  of  their  society ; 
and  we  have  a  clear  conviction  that  this  is  our  duty. 
The  strength  of  this  conviction  is  no  where  more  visi- 
ble than  in  a  disciplined  army.     There,  the  duty  of 
submission  is  exerted  every  moment  at  the  hazard 

*  See  Enays  on  the  principles  of  morality  and  natural  religion, 
part  1,  ess.  2,  chap.  7* 
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of  life :  and,  frequently,  where  the  hazard  is  inimi* 
nent,  and  death  almost  certain.  In  a  word,  what 
reason  shows  to  be  necessary  in  society,  is,  by  the 
moral  sense,  made  an  indispensable  duty.  We  have 
a  sense  of  fitness  and  rectitude  in  submitting  to  the 
laws  of  our  society ;  and  we  have  a  sense  of  wrong, 
of  guilt,  and  of  meriting  punislmi^it,  when  we  trans- 
gress them,  (a) 

Hence  it  clearly  follows,  that  every   voluntary 

(a)  In  examining  this  matter^  it  would  not  be  fair  to  take  un« 
der  consideration  statutes  relating  to  justice,  because  justice  fsi 
binding  independent  of  municipal  law.     Consider  only  things  left 
indlflTerent  by  the  law  of  nature^  which  are  regulated  by  statute 
for  the  good  of  society ;  the  laws,  for  example,  against  usuiy, 
against  exporting  com  in  time  of  dearth,  and  many  that  will  oc^ 
cur  upon  the  &r8t  reflection.    Every  man  of  virtue  will  find  him* 
self  bound  in  conscience  to  submit  to  such  laws.     Nay,  even  with 
respect  to  those  who  by  interest  are  moved  to  transgress  them,  I 
venture  to  affirm,  that  the  first  acts,  at  least,  of  transgression,  are 
seldom  perpetrated  with  a  quiet  mind.    I  will  not  even  except 
what  is  called  smuggling  ;  though  private  interest,  authorised  by 
example,  and  the  trifle  that  is  lost  to  the  public  by  any  single 
transgression,  obscure  commonly  the  consciousness  of  wrong ;  and, 
perhaps,  after  repeated  acts,  which  harden  individuals  in  iniquity, 
make  it  vanish  altogether.     It  must,  however,  be  Acknowledged, 
that  the  moral  sense,  uniform  as  to  private  virtue,  operates  with 
very  different  degrees  of  force  with  relation  to  municipal  law« 
The  laws  of  a  free  government,  directed  for  the  good  of  the  soci- 
ety, and  peculiarly  tender  of  the  liberty  of  the  subject,  have  great 
and  universal  influence :  they  are  obeyed  cheerfully  as  a  matter 
of  strict  duty.     The  laws  of  a  despotic  government,  on  the  con- 
trary, contrived  chiefly  to  advance  the  power,  or  secure  the  per- 
son of  a  tyrant,  require  military  force  to  make  them  effectual :  for 
conscience  scarce  interposes  in  their  behalf.    And  hence  the  great 
superiority  of  a  free  state,  with  respect  to  the  power  of  the  go* 
vemors,  as  well  as  the  happiness  of  the  subjects,  over  every  king- 
dom that  in  any  degree  is  despotic  or  tyrannical. 
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traoflgression  of  wliat  is  hy  statute  ordered'  to  be 
done  or  prohibited,  is  a  moral  wrong,  and  a  trims- 
gression  of  the  law  of  nature.  This  doctrine  will  be 
found  of  great  importance  in  the  present  enquiry. 

Many  differences  among  statutes  must  be  kept  in 
view  in  order  to  i»eertain  the  powers  of  a  court  of 
Cjdmmon  law  concerning  them.  Some  statutes  are 
compulsory,  others  prohibitory ;  some  respect  indi- 
viduals, others  the  public ;  of  some  the  transgression 
occasions  damage,  of  others  not ;  to  some  a  penalty 
is  annexed,  others  rest  upon  authority. 

I  begin  with  those  which  rest  upon  authority,  with- 
out annexing  any  penalty  to  the  transgression.  The 
neglect,  of  a  compulsory  statute  of  this  kind  will  found 
an  action  at  common  law  to  those  who  have  interest, 
ordaining  the  defendant  either  to  do  what  the  statute 
requires,  dr  to  pay  damages.  If,  again,  the  trans- 
gression of  a  prohibitory  statute  of  the  same  kind 
harm  any  person,  the  duty  of  the  court  is  obvious  : 
The  harm  must  be  repaired,  by  voiding  the  act  where 
it  can  be  voided,  such  as  an  alienation  after  inhibi- 
tion ;  and  where  the  harm  is  incapable  of  this  reme- 
dy, damages  must  be  awarded.  This  is  fulfilling  the 
will  of  the  legislature,  being  all  that  is  intended  by 
such  statutes. 

But  from  disobeying  a  statute,  prejudice  often  en- 
sues, which,  not  being  pecuniary,  cannot  be  repaired 
by  awarding  a  sum  in  name  of  damages.  Statutes 
relating  to  the  public  are  for  the  most  part  of  this 
nature  ;  and  many  also  in  which  individuals  are  im- 
mediately concerned,  (a)  To  clear  this  point,  we  must 

(a)  This  brencfa,  by  the  general  distribution,  ought  reguhrly 
to  be  handled  aftenrard,  part  s?,  of  this  fint  book ;  but  by  joining 
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distHigaifih  as  fenDerljr  between  connpulsiMy  and  pro- 
hibitory statutes.  The  transgression  of  a  prohibitory 
statute  is  a  direct  contempt  of  l^;al  authority,  and  eon« 
sequently  a  moral  Wrongs  which  ought  to  be  redress- 
ed;  and  where  no  sanction  is  added,  it  must  neces- 
sarily be  the  purpose  of  the  legislature  to  lieave  the 
remedy  to  a  court  of  law.  This  is  a  clear  in&rence, 
unless  we  siqipose  the  legislature  guilty  of  prohibit- 
ing a  thing  to  be  done,  aind  yet  leaidng  individuals  at 
liberty  to  disobey  with  impunity.  To  make  the  will 
of  the  legislature  effectual  in  this  case,  different' means 
must  be  employed,  according  to  the  nature  of  the  sub- 
ject If  an  act  done  prMbente  lege  can  be  undone, 
the  most  efieotual  method  of  redressing  the  wrong  is 
to  void  the  act.  If  the  act  cannot  be  undone,  the  only 
means  left  is  punishment.  And,  accordingly,  it  is  a 
rule  in  the  law  of  England,*  that  an  offender  for  con- 
tempt of  the  law,  may  be  fined  and  imprisoned  at  the 
King^s  suit,  (a) 

it  here  to  other  matters  with  irhidi  it  is  intimately  connected^  I 
fbought  it  would  appeair  in  a  clearer  light 

*  S.  Institi  16S» 

(a)  If  this  doctrine  to  any  one  appear  singular,  let  it  be  consi- 
dered, that  the  power  insisted  on  is  only  that  of  authorizing  a  pro* 
per  punishment  for  a  crime  after  it  is  committed,  which  is  no  no« 
velty  in  law.  Every  crtme  committed  against  the  law  of  nature, 
nay  be  punished  at  the  discretion  of  the  judge,  where  the  legisla- 
tore  has  not  appointed  a  particular  punishment ;  and  it  is  made 
evident  above,  that  a  contempt  of  legal  authority  is  a  crime  againet 
the  law  of  nstare«  Bat  to  support  this  in  the  present  case,  an  ar« 
gument  from  analogy  is  very  little  necessary ;  for,  as  observed 
above,  it  is  obviously  derived  from  the  will  of  the  legislature.  I 
shall  only  add,  that  the  power  of  naming  a  punishment  for  a  crime 
after  it  is  committed,  is  greatly  inferior  to  that  yf  making  a  table 
of  pmiidiniflnts  for  crimes  that  nay  becoDumtted  hereafter,  which 
is  %  capM  brandi  of  the  legislatilre  anthority. 


9A6  STATU'TEB.  B.  I. 

On  the  otter  haiicU  the  tnniigraBBkln  ef  a  emgpfoiU 
soiy  atatate  oMeiiiig  a  tiniig  to  be  dmej  iaftm^  ttoi 
neeessarily,  a  contempt  of  Iqpd  authoriijr.  It  majr 
be  an  act  of  omisaota  onfy,  wMeh*  is  not  crimisal ; 
and  It  inU  be  cdostnied  to  be  siich^  unless  fhma  eel*' 
iaiteral  circumstances  ii  be  made  evident  that  there 
was  an  intention  to  cohtenm  die  htw.  Supposmg^ 
dien,the  transgression  to  be  an  abt  of  omission  onlyv 
imd,  obhsequientiy;  not  an  object  of  puflfdnnent,  the 
question  is,  What  can  be  done,  in  order  to  fulfil  the 
wffl  of  the  legislature.  The  court  has  two  nethoib  c 
one  is,  to  order  the  statute  to  be  fulfilled ;  and  if  tins 
order  be  also  disobejred,  a  erimiml  contempt  must  b^ 
the  construction  of  die  jkerson's  behavioaar,  to  be  fbU 
lowed,  as  in  the  formeir  case,  with  a  proper  pBmiAf 
meht.  Tlie  other  id,  to  order  the  thing  to  be  done 
under  a  penalty.  I  giVe  a!n  example.  Hie  freehold^- 
ers  &tif  by  statute,  bouiMl  to  convene  at  Michaelmas^ 
in  order  to  receive  upon  the  roll  persons  qualified ; 
but  no. penalty  is  added  to  compel  obedience.  In 
odium  of  a  freeholder  who  desires  to  be  put  upon  the 
roll,  they  forbear  to  meet.  -What  is  the  remedy  here> 
whei^e  there  is  no  pecuniary  damage  ?  The  Court 
of  Session  may  appoint  them  to  meet  under  a  penal- 
ty. .  For,  in  general,  if  it  be  the  duty  of  judges  to 
order  the  end,  they  must  use  such  means  as  are  iv 
tbeir  power.  And  if  this  eta  be  done  with  respect 
to  a  private  perscm,  it  follows,  that  where  a  thing  is 
ordered  to  be  done  for  the  good  of  the  publid,  it  be- 
jlongs  to  the  Court  of  Session,  upon  application  of 
the  King's  Advocate,  to  order  the  thing  to  be  done 
under  a  penalty.  In  a  process^  at  the  instance  of  an 
heritor,  entitled  to  a  salmoa4ishing  luaTiver,  against 
an  inferior  heritor,  for  regulating  his  dtiive  aoA 
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craire^ike,  oenduding^  That  he  diould  observe  the 
Satorday's  dapt  that  the  hecks  of  his  eruives  should 
be  three  inches  wide,  &c.  it  was  decreed.  That  the 
defendant  should  be  obliged  to  observe  these  regula>- 
tions,  under  the  penalty  of  £50  sterling.  It  was  ui^ed 
for  the  defendant.  That  the  pursuer  ought  to  be  sa- 
tisfied with  damages  upon  contravention,  because  the 
law  has  imposed  no  penalty,  and  the  court  can  im- 
pose none.    Answered,  That  it  is  beyond  the  reach 
of  art  to  ascertain  damage  in  diis  case ;  and,  there** 
fore,  that  to  enforce  these  regulations  a  penalty  is 
necessary.    And,  if  this  remedy  be  neglected  by  the 
I^pslature,  it  must  be  supplied  1^  a  court  of  equity, 
upon  the  principle,  That  if  there  be  a  light,  it  ought 
to  be  made  effectual. 

What  next  come  under  consideration  are  statutes 
forbidding  things  to  be  done  under  a  penalty ;  for  to 
the  omissicm  of  a  thing  ordered  to  be  done,  a  penalty 
is  seldom  annexed.  These  are  distinguishable  into 
two  Muds.  The  first  regard  the  more  noxious  evils, 
which  the  legislature  prohibits  absolutdy;  leaving 
the  courts  of  law  to  employ  all  the  means  in  their 
power  for  repressing  them ;  but  adding  a  penalty  he* 
fordmnd,  because  that  check  is  not  in  the  power  of 
courts  of  law.  The  second  regard  slighter  evils,  ta 
repress  which  no  other  means  are  intended  to  be  ap* 
plied  but  a  pecuniary  penalty  only.  Both  kinds  are 
equally  binding  in  conscience ;  for  in  every  ease  it  is 
a  moral  wrong  to  disobey  the  law.  JDisobedience,- 
however,  to  a  statute  of  the  second  class,  is  attended 
with  no  other  consequence  but  payment  of  the  penal** 
ty ;  whereas,  the  penalty  in  the  firot  dass  is  due,  as 
we  say»  hy  and  aUour  pef^finnmmce ;  and,  for  that 

raasos,.  a  court  of  hnr,  beside  inflicting  the  penalty, 
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is  bound  to  use  all  the  means  in  its  power  to  make 
the  will  of  the  legislature  effectual,  in  the  sanie  man- 
ner as  if  there  were  no  penalty*  And  even  suppos- 
ing that  the  act  prohibited  is  capable  of  being  void- 
ed by  the  sentence  of  a  court,  the  penalty  ought  still 
to  be  inflicted ;  for,  otherwise,  it  will  lose  its  in'flu- 
ence  as  a  prohibitory  means. 

Prohibitory  statutes  are  often  so  inaccurately  ex- 
pressed, as  to  leave  it  doubtful  whether  the  penalty  be 
Intended  as  one  of  the  means  for  repressing  the  evil, 
or  the  only  means.  This  defect  occasions  in  courts 
of  law  much  conjectural  reasoning,  and  many  arbi- 
trary judgments.  The  capital  circumstance  for  clear- 
ing the  doubt,  is  the  nature  of  the  evil  prohibited. 
With  respect  to  every  evil  of  a  general  bad  tendency, 
it  ought  to  be  held  the  will  of  the  l^islature,  to  give 
no  quarter ;  and  consequently,  beside  inflicting  the 
penalty,  it  is  the  duty  of  courts  of  law  to  use  every 
other  mean  to  make  tliis  will  effectual.  With  respect 
to  evils  less  pernicious,  it  ought  to  be  held  the  inten- 
tion of  the  legislature,  to  leave  no  power  with  judges 
beyond  inflictiiig  the  penalty.  This  dodaine  will  be 
illustrated  by  the  following  elamples.  By  the  act 
52,  pari.  1687.  **  He  who  bargains  fbr  greater  profit 
^  than  10  per  cent,  shall  be  punished  as  an  usurer." 
Here  is  a  penalty  without  declaring  such  bargains 
null :  and  yet  it  has  ever  been  held  the  intendment  of 
this  act  to  disdiarge  u^ury  totaUy ;  and  the  penalty 
is  deemed  as  one  mean  only  of  making  the  prohibi- 
tion effectual.  There  was,  accordingly,  never  any  he. 
sitation  to  sustain  action  fbr  voiding  usurious  bar- 
gains, nor  even  to  make  the  lender  liable  fbr  the  sums 
received  by  him  above  the  1^^  interest.  This  then 
is  held  to  be  a  statute  of  the  first  class.   The  foUow* 
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ing  statutes  belong  to  the  second  class.  An  exclusive 
privilege  of  printing  books  is  given  to  authors  and 
their  assigns  for  the  term  of  fourteen  years.  Any 
person  who,  within  the  time  limited,  prints  or  imports 
any  such  book,  shall  forfeit  the  same  to  the  proprie- 
tor, and  one  penny  for  every  sheet  found  in  his  cus^ 
tody;  the  half  to  the  king,  and  the  other  half  to 
whoever  shall  sue  for  the  same.*  With  respect  to 
the  monopoly  granted  by  this  statute,  it  has  been  just- 
ly established,  that  a  court  of  law  is  confined  to  the 
penalty,  and  cannot  apply  other  means  for  making  it 
efifectual,  not  even  an  action  of  damages  against  an 
interloper-!  **  Members  of  the  College  of  Justice  are 
discharged  to  buy  any  lands,  teinds,  &c.  the  pro- 
perty of  which  is  controverted  into  a  process,  under 
'*  tfie  certification  of  losing  their  oflBice."t  It  has 
been  always  held  the  sense  of  this  statute,  to  be  sa- 
tisfied with  the  penalty,  without  giving  authority  to 
reduce  or  void  such  bargains. 

But  though  contracts  or  deeds,  contrary  to  stati^- 
tory  prohibitions  of  the  kind  last  mentioned  are  not 
subject  to  reduction,  it  is  a  very  different  point. 
Whether  it  be  the  duty  of  courts  of  law  to  sustain 
action  upon  such  a  contract  or  deed.  And  yet  this 
distinction  seems  to  have  been  overlooked  in  the 
Court  of  Session ;  for  it  is  the  practice  of  that  court, 
while  they  inflict  th^  penalty,  to  support  with  their 
authority  that  very  thing  which  is  prohibited  under 
a  penalty.  Thus,  a  member  of  the  College  of  Justice, 
buying  land  while  the  property  is  controverted  in  a 

*  8.  Ann.  18. 

t  June  7,  1748,  BookaeQevs  pf  London  contra  Bookaeilen  of 
Edinburgh  and  GlfMgow. 
:(  Act2J6,  pari.  159^. 
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process,  is  deprived  of  his  office ;  and  yet,  witii  the 
same  breath,  action  is  given  him  to  make  the  minute, 
of  sale  effectual.*  This,  in  effect,  is  considering  the 
statute,  not  as  prohil^itory  of  such  purchases,  but 
merely  as  laying  a  tax  upon  them,  similar  to  what 
at  present  is  laid  upon  plate,  coaches,  &c.  I  take 
liberty  to  say,  that  this  is  a  gross  misapprdienfiion 
of  the  spirit  and  intendment  of  the  statute.  Com- 
paring together  the  statutes  contained  in  both  dassei^, 
both  equally  are  prohibited :  the  difference  concerns 
only  the  means  employed  for  making  the  prohibi- 
tion effectual.  To  repress  the  less  noxious  evils, 
the  statutory  penalty  is  thought  sufficient:  to  re- 
press the  more  noxious  evils,  beside  inflicting  the 
statutory  penalty,  a  court  may  employ  every  lawful 
mean  in  its  power.  But  evidently  both  are  intended 
to  be  repressed ;  and  justly,  because  both  in  different 
degrees  are  hurtful  to  the  society  in  general,  or  to 
part  of  it.  This  article  is  of  no  slight  importance. 
If  I  have  set  in  a  just  light  the  spirit  and  intendment 
of  the  foregoing  statutes,  it  follows  of  consequence, 
that  an  act  prohibited  in  a  statute  of  the  second  dass, 
ought  not  to  be  countenanced  with  an  action,  more 
than  an  act  prohibited  in  a  statute  of  the  first  dass. 
Courts  of  law  were  instituted  to  enforce  the  will  of 
•the  national  legislator,  as  well  as  of  the  Great  L^s- 
later  of  the  universe,  and  to  put  in  execution  muni- 
cipal laws,  as  well  as  those  of  nature.  What  shall  we 
say,  then,  of  a  court  that  supports  an  act  prohibited 
by  a  statute,  or  authorises  any  thing  contradictory  to 
the  will  of  the  legislature  ?    It  is  a  transgression  of 

*  Htddkigton,  Aide  B,  1611,  Ctmiagtuaiie  conlrm  VaxwiTL ; 
Ditrie,  July  SO,  l6S5,  Ridiardaon  eotUra  SMmr;  FeuttftiiiilMn^ 
December  20,  l6B3,  Punret  emUra  Keith. 
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^e  saBoe  pMure,  ti^iigh  not  t^e  smne  in  degree,  with 
thftt  (tf  sttdtaining  action  for  a  bribe  promised  to  oom- 
jflit  mtirder  w  robbery.  With  re^rd,  then,  to  sta- 
tutes of  this  kind,  though  a  court  is  confined  to  thie 
peDAky,  and  cannot  inflict  any  other  punishnlent,  it 
doth  by  no  means  follow,  that  action  ought  to  be  sus- 
tained for  maJdng  the  act  prohibited  effectual :  on  the 
contrary,  to  sustain  action  would  be  flying  in  the  face 
of  the  legislature.  The  statute,  £3r  example,  concern- 
ing members  of  the  College  of  Justice,  is  satisfied  with 
ihe  penalty  of  deprivation,  without  deciding  the  bar- 
gain null ;  and,  therefore,  to  sustain  a  reduction  of 
the  bargain,  would  be  to  punish  bey<»d  the  words, 
and,  p^h^ps,  beyond  the  intention  of  the  statute.  3ut 
whether  action  should  be  sustained  to  make  the  bar- 
gldn  effectual,  is  a  consideration  of  a  very  differient 
nature :  the  refusing  action  is  made  necessary  by  the 
very  constitution  of  a  court  of  law ;  it  being  incon- 
sistent with  the  design  of  its  institution,  to  enforce 
iupy  contract,  or  any  deed  prohibited  by  statute.  It 
fallows,  indeed,  from  these  premises,  that  it  is  left 
•optional  to  the  vender  to  fulfil  the  contract  or  np  at 
his  pleasure ;  for  if  a  court  of  law  cannot  interpose, 
he  is  under  no  legal  compulsion.  Nor  is  this  a  no- 
velty. In  many  cases  beside  the  present,  the  rule  is 
applicable,  Qtiodpotior  est  conditio  possidentis,  where 
an  action  wiU  not  be  given  to  compel  performance, 
and  yet  if  performance  be  made,  an  action  will  as  lit- 
tle be  given  to  recal  it. 

Pondering  this  subject  sedately,  I  can  never  cease 
wondering  to  find  the  practice  I  have  been  condemn- 
ing exteqded  to  a  qiuch  8tr<mger  case,  where  the  pur- 
pose of  the  legislature  to  mal^e  an  absolute  prohibi- 
tion is  clearly  expressed.     The  case  I  have  in  view 
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relates  to  the  revenue-kws,  prdiibiting  certain  gooda 
to  be  imported  into  this  island,  or  pn^Uting  them 
to  be  imported  from  certain  places  named.'  To  im- 
port such  goods,  or  to  bargain  about  their  importa- 
tion, is  clearly  a  omtempt  of  legal  authority ;  and, 
consequently,  a  moral  wrong,  which  the  smuggler's 
conscience  ought  to  check  him  for,  and  which  it  will 
check  him  for,  if  he  be  not  already  a  hardened  sinner. 
And  yet,  by  mistaking  the  nature  of  prohibitory  lawi^ 
actions  in  the  Court  of  Session  have  been  sustained 
for  making  such  smuggling-contracts  effectual.  They 
are  not  Sustained  a;t  present ;  nor  I  hope  will  be. 
**  Non  dubium  est,  in  l^gem  committere  eum,  qtu 
*^  verba  legis  amplexus,  contra  legis  nititur  volunta- 
*<  tem.  Nee  poenas  insertas  legibus  evitabit,  qui  se 
**  contra  juris  sententiam  s»ya  praerogativa  verbo- 
<<  rum  iraudulenter  excusat.  Nullum  enim  pactum, 
^  nullam  conventionem,  nullum  contractum  inter  eos 
*^  videri  volumus  subsecutum,  qui  contrahunt  lege 
^  contrahere  prohibente.  Quod  ad  omnes  etiam  Ie» 
gum  interpretationes,  tam  veteres  quam  novellas, 
trahi  generaliter  imperamus ;  ut  legislator!  quod 
<^  fieri  non  vult,  tantum  prohibuisse  sufficiat :  caetera- 
**  que,  quasi  expressa,  ex  legis  liceat  voluntate  coUi- 
**  gere :  hoc  est,  ut  ea,  quae  lege  fieri  prohibentur,  si 
'*  fuerint  facta,  non  solum  inutilia,  sed  pro  infectid 
<*  etiam  habeantur :  -licet  legislator  fieri  prohibuerit 
**  tantum,  nee  speciaMter  dixerit  int^le  esse  dehere 
"  quod  factum  esV  ♦ 

So  much  u^on  the  powers  of  a  court  of  common 
law,  with  respect  to  statutes.  Upon  the  whole,  it  ap- 
pears, that  this  court  is  confined  to  the  will  of  the  le- 
gislature, as  expressed  in  the  statutory  words.    It 

*  L.  5,  C.  De  legibus. 
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has  no  power  to  rectify  the  words,  nor  to  apply  any 
means  for  making  the  purpose  of  the  legislature  ef- 
fectual, other  than  those  directed  by  the  l^slature; 
however  defective  they -may  be.  This  imperfection 
is  remedied  by  a  court  of  equity,  which  enjoys,  and 
ought  to  enjoy,  the  same  powers  with  respect  to  sta- 
tutes that  are  eiqplained  above  with  respect  to  deeds 
and  covenants.  To  give  a  just  notion  of  these  powers 
concerning  the  present  subject,  the  foUoMring  dis- 
tinction will  contribute.  Statutes,  as  far  as  they  re- 
gard matter  of  law,  and  come  under  the  cognisance 
of  a  court  of  equity,  may  be  divided  into  two  Classes. 
First,  Those  which  have  justice  for  their  object,  by 
supplying  the  defects,  or  correcting  the  injustice,  of 
common  law.  Second,  Those  which  have  utility  for 
their  sole  object.  Statutes  of  the  first  class  are  in- 
tended for  no  other  purpose  but  to  enlarge  the  juris- 
diction of  courts  of  common  law,  by  empowering 
them  to  distribute  justice  where  their  ordinary  pow- 
ers reach  not :  such  statutes  are  not  necessary  to  a 
court  of  equity,  which,  by  its  original  constitution, 
can  supply  the  defects,  and  correct  the  injustice  of 
law :  but  they  have  the  effect  to  limit  the  jurisdic- 
tion of  a  court  of  equity ;  for  the  remedies  afforded 
by  them  must  be  put  in  execution  by  courts  of  com- 
mon law,  and  no  longer  by  a  court  of  equity.  AU 
that  is  left  to  a  court  of  equity  concerning  a  statute 
of  this  kind,  is  to  supply  the  defects,  and  correct  the 
injustice  of  common  law,  as  far  as  the  statute  is  in- 
complete or  imperfect ;  which,  in  effect,  is  supplying 
the  defects  of  the  statute.  But  it  is  not  a  new  pow- 
er bestowed  upon  a  court  of  equity  as  to  statutes 
that  are  imperfect :  the  court  only  goes  on  to  exer- 
cise its  wonted  powers,  with  respect  to  matters  of 
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justice  that  are  left  witli  it  by  the  statute^  and  not 
bestowed  upon  courts  of  conunon  law.    I  explain 
Btyself  by  an  example.    When  goods  were  wrong- 
oufily  taken  away,  the  conunon  law  of  England  gave 
an  action  for  restitution  to  none  but  the  proprietor ; 
and,  therefore,  when  the  goods  of  a  monastery  were 
pillaged  duriiig  a  vacaniy,  the  succeeding  abbot  had 
no  action.    This  defect  in  law,  wit^  respect  to  mar 
terial  justice,  would  jNTobably  have  been  left  to  the 
Court  of  Chancery,  had  its  powers  been  unfolded 
when  the  statute  of  Marlebirge,  supplying  the  defect^ 
was  made ;  *  but  no  other  remedy  occurring,  that  star 
tute  empowers  the  judges  of  common  law  to  sustain 
action.    Had  the  statute  never  existed^  action  would 
undoubtedly  have  be^i  sustained  in  the  Court  ctf 
Clhaacery :  all  the  po^er  that  now  remains  with  that 
.eourt,  is  to  sustain  action  where  the  statute  is  defect- 
ive.    The  statute  enacts,  ^^  That  the  successor  diiaU 
have  an  action  against  such  transgressor,  for  re- 
stcHring  the  goods  of  the  m<mastery."    Attending 
to  the  words  sixigly,  which  a  court  of  common  law 
must  do,  die  remedy  is  inccnnplete ;  for  trees  cut 
down  and  carried  off  are  not  mentioned.     I^liis  de- 
fect in  the  statute  is  supplied  by  the  Court  of  Chan- 
cery.    And  Coke  observes,  that  a  statute  which  ^ 
gives  remedy  for  a  wrong  done,  shall  be  taken  by 
equity.    After  all,  it  makes  no  material  difference, 
whether  such  interposition  of  a]  court  of  equity  be 
considered  as  supplying  defects  in  common  Jaw,  or  as 
sup^ying^defects  in  statutes.    It  is  still  enforcing 
justice  in  matters  which  cqme  not  under  the  powers 
pi  a  court  of  conuMHi  law. 
Statutes  that  have  utiJjty  for  ^mt  object,  are  of 

*  58.  Heavy  II](,  oqi.  90. 
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two  kinds.  Fii^t,  Those  which  are  made  for  pro- 
moting the  positive  good  and  happiness  of  the  soci- 
ety in  general,  or  of  some  of  its  members  in  particu- 
lar. Second,  Those  which  are  made  to  prevent  mis- 
chief. Defective  statutes  of  the  latter  kind  may  be 
supplied  by  a  court  of  equity :  because,  even  inde- 
pendent of  a  statute,  that  court  hath  power  to  make 
regulations  for  preventing  mischief.  But  that  cotui; 
hath  not,  more  than  a  court  of  common  law,  any 
power  to  supply  defective  statutes  of  the  former 
kind ;  because  it  is  not  empowered  originally  to  in- 
terpose in  any  matter  that  hath  no  other  tendency 
but  merely  to  promote  the  positive  good  of  the  so- 
ciety. But  this  is  only  mentioned  here  to  give  a  ge- 
neral view  of  the  subject :  for  the  powers  of  a  court 
of  equity,  as  directed  by  utility,  are  the  subject  of  the 
next  book. 

Having  said  so  much  in  general,  we  are  prepared 
for  particulars ;  which  may  commodiously  be  distri- 
buted into  three  sections.  First,  Where  the  will  of 
the  legislature  is  not  justly  expreissed  in  the  statute. 
Second,  Where  the  means  ^acted  fall  short  of  the 
end  purposed  by  the  legislature.  Third,  Where  the 
means  enacted  reach  unwarily  beyond  the  end  pur- 
posed by  the  legislature. 


SECT.  L 

Where  the  will  qf  the  l^idature  is  natjmitfy  ex- 
pressed in  the  statute. 

This  section,  for  the  sake  of  perspicuity,  shall  be 
divided  into  three  articles.    First,  Where  the  words 
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are  ambiguous.    Second^  Where  they  fall  short  of 
will.    Third,  Where  they  go  beyond  wilL 


Abt.  I.  Where  the  words  are  ambiguous. 

The  following  is  a  proper  instance.  By  the  act 
250.  parliament  1597f  **  Vassals  failing  to  pay  their 
^^  feu-duties  for  the  space  of  two  years,  shall  forfeit 
<^  their  feu-rights,  in  the  same  manner  as  if  a  clause 
«  irritant  were  eng^rossed  in  the  infeftment.''  The 
forfeiting  clause  here  is  ambiguous :  it  may  mean  an 
ipsojixeto  forfeiture  upon  elapsing  of  the  two  years ; 
or  it  may  mean  a  forfeiture  if  the  feu-duty  be  not 
paid  after  a  regular  demand  in  a  process.  Every 
-ambiguous  clause  ought  to  be  so  interpreted  as  to  sup- 
port the  rules  of  justice,  because  such  must  be  cox^ 
structed  the  intendment  of  the  legislature :  and  that 
by  this  rule  the  latter  sense  must  be  chosen,  will  ap- 
pear upon  the  slightest  reflection.  The  remedy  here 
provided  against  the  obstinacy  or  negligence  of  an 
undutifol  vassal,  could  /lever  be  intended  a  trap  for 
the  innocent,  by  forfeiting  those  who  have  failed  in 
payment  through  ignorance  or  inability.  The  con- 
struction chosen  making  the  right  voidable  only,  not 
void  ipsofacto^  obliges  the  superior  to  insist  in  a  de- 
•  clarator  of  irritancy  or  forfeiture,  in  order  to  void  the 
right ;  which  gives  the  vassal  an  opportunity  to  pre** 
vent  the  forfeiture,  by  paying  up  all  arrears.  By 
this  method,  it  is  true,  the  guilty  may  escape:  but 
this  is  far  more  eligible  in  common  justice,  than  that 
the  innocent  be  punished  with  the  guilty. 
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Art.  II.  VHiere  the  words  fall  short  qf  will. 

In  the  act  of  Charles  II,  laying  a  tax  on  malt- 
liquors,  there  are  no  words  directing  the  tax  to  be 
paid,  but  only* a  penalty  in  case  of  not  payment. 
The  exchequer,  which,  like  the  session,  is  a  court 
both  of  common  law  and  of  eqxdty,  supplies  the  de- 
fect ;  and,  in  order  to  fulfil  the  intendment  of  the 
statute,  sustains  an  action  for  payment  of  the  tax. 


Art.  III.  Where  the  words  go  beyond  wiU. 

By  the  act  5.  pari.  1695,  it  is  enacted,  ''  That 
hereafter,  no  man  binding  for  and  with  another, 
conjunctly  and  severally,  in  any  bond  or  contract 
for  sums  of  money,  shall  be  bound  longer  than 
seven  years  after  the  date  of  the  bond."  It  ap- 
pearing to  the  court,  from  the  nature  of  the  thing, 
and  from  other  clauses  in  the  statute,  that  the  words 
are  too  extensive,  and  that  the  privilege  was  intend- 
ed for  none  but  for  cautioners  upon  whose  faith  mo- 
ney is  lent,  they  have  for  that  reason  been  always  in 
use  to  restrict  the  words,  and  to  deny  the  privilege 
to  other  cautioners. 

The  act  24.  pari.  1695,  for  maldng  effectual  the 
debts  of  heirs  who,  after  three  years  possession,  die 
in  apparency,  is  plainly  contrived  for  debts  only  that 
are  contracted  for  a  valuable  consideration.  The  act, 
however,  is  expressed  in  such  extensive  terms,  as  to 
comprehend  debts  and  deeds  gratuitous  as  well  as  for 
a  valuable  consideration.  The  court,  therefore,  re- 
strktii^  the  words  to  the  sense  of  the  statute,  never 
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sustains  action  upon  this  statute  to  gratuitous  cre- 
ditors. 

The  regulations  1695,  admitting  no  objection  a- 
gainst  a  decreet-arbitral  but  bribery  and  corruption 
mtyf  reach  unwarily  beyond  the  meaning  of  the  le- 
gislature. A  decneet^arbitral  derives  its  force  from 
the  submission ;  and  for  that  reason,  every  good  ob^ 
jection  against  a  submission  must  operate  against  the 
4ecreet-arbitraL 

By  the  statute  9^  Anme,  cap.  13.    **  The  person 
*'  who  at  one  time  loses  the  sum  or  value  of  £10 
^^  Sterling  at  game,  and  pays  the  same,  shall  be  at  li- 
'*  berty,  within  three  months  to  sue  for  and  recover 
**  the  money  or  goods  so  lost,  with  costs  of  suit.    And 
^  in  case  the  loser  shall  not,  within  the  time  foresaid, 
*'  really  and  honafide  bring  his  action,  it  shall  be  law- 
^  ful  for  any  one  to  suie  for  the  same,  and  triple  va* 
'*  lue  thereof,  with  costs  of  suit."     Here  there  is  no 
limitation  mentioned  with  respect  to  the  popular  ac^ 
tion :  nor,  as  far  as  concerns  England,  is  it  necessary ; 
because,  by  the  English  statute,  81st  Eliz.  cap.  5. 
'*  No  action  shall  be  sustained  upon  any  penal  sta* 
<'  tute  made  or  to  be  made,  unless  within  one  year  of 
"  the  oflfence."    A  limiting  clause  was  necessary  with 
regard  to  Scotland  only,  to  which  the  said  statute  of 
Elizabeth  reacheth  not ;  and  therefore,  as  there  is  no 
limitation  expressed  in  the  act,  a  court  of  common 
law  in  Scotland  must  sustain  the  popular  action  for 
forty  years,  contrary  evidently  to  the  will  of  the 
legislature,  which  never  intended  a  penal  statute  to  be 
prepetual  in  Scotland,  that  in  England  is  temporary. 
As  here,  therefore,  the  words  go  beyond  will,  it  be* 
longs  to  the  Court  of  Session  to  limit  this  statute,  by 
denying  action  if  not  brought  within  one  year  after 
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tile  ofibnee.  Hence,  in  the  decision,  January  19f  1787> 
Murray  contra  Cowan,  where  an  action  was  sus- 
tained even  after  the  year,  for  recovering  money  lost 
^t  play  with  the  triple  value,  the  Court  of  Session  act- 
«d  as  a  court  of  common  law,  and  not  as  a  court  of 
^uity. 

The  fi^owing  is  an  instaaoe  from  the  Roman  law 
with  respect  to  the  hereditaHs  petUiOy  of  words  reach- 
ing inadvertently  beyond  the  will  of  the  legislator. 
Dlud  quoque  quod  in  oratione  Divi  Hadriani  est^ 
Utpoft  acceptum  judicium  id  actoripnestetmr,  quod 
^  kabiturus  esset,  si  eo  tempore^  quo  petit,  restitutA 
^'  eS9et  hereditasy  interdum  durum  est :  quid  enim; 
si  post  litem  oontestatam  mancipia,  aut  jumenta, 
aut  pecora  deperierint  ?  Damnari  debebit  secundum 
*^  verba  orationes :  quia  potuit  petitior,  restituta  here- 
^  ditate,  distraxisse  ea.  Et  hoc  justum  esse  in  specie 
^  alibus  petitionibus  Proculo  placet :  Cassius  contra 
<'  sensit.  In  prsedonis  persona  Proculus  recte  exjs-i 
timat :  in  bonae  fidei  possessoribus  Cassius.  Nee 
enim  debet  possessor  aut  mortalitatem  praestare, 
aut,  propter  metum  hujus  periculi  temere  indefen-i 
stun  jus  euum  relinquere.*'  * 


4€ 


SECT.  n. 

Where  the  means  enacted  JbU  short  ijf  the  end  pur^ 

posed  by  ^  legislature. 

The  first  instance  shall  be  given  of  means  that  af- 
ford a  completie  remedy  in  some  cdses,  and  fall  short 


*  L.  40.  De  heMditstb  pettCioiie. 
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in  others  nhipar.  est  ratio.  In  order  to  fulfil  justice, 
the  will  of  the  legislature  may  be  made  effectual  by  a 
court  of  equity,  whatever  defect  there  may  be  in  the 
words.  Take  the  following  examples.  In  the  Roman 
law,  Ulpian  mentions  the  following  edict  <^  Si  quis 
id  quod,  jurisdictionis  perpetual  causa,  in  albo,  vel 
^^  in  charta,  vel  in  alia  materia  propositum  erit,  dolo 
malo  corruperit ;  datur  in  eum  quingentorum  au- 
reorum  judicium,  quod  populare  est."  Upon  this 
edict  Ulpian  gives  the  following  opinion.  '^  Quod 
si,  dum  proponitur,  vel  ante  propositionem, '  quis 
corruperit ;  edicti  quidem  verba  cessabunt ;  Pom^ 
ponius  autem  ait  sententiam  edicti  porrigendam 
**  esse  ad  haec"  * 

^'  Oratio  Imperatorum  Antonini  et  Commodi,  que 
«  quasdam  nuptias  in  personam  senatonuUv  inhibuit, 
^  de  sponsalibus  nihil  locuta  est :  recte  tamen  did*- 
<<  tur,  etiam  sponsalia  in  his  casibus  ipso  jure  nuU 
^^  lius  esse  momenti ;  ut  suppleatur,  quod  oratiou 

«  deest."t 

*'  Lex  Julia,  quae  de  dotali  praedio  prospexit,  Ne 
*<  id  marito  liceat  obligare,  aut  alienare,  plenius  in* 
'^  terpretahda  est :  ut  etiam  de  sponso  idem  juris  sit, 
•*  quod  de  marito."  X 

By  the  statute  of  Glocester,  <'  A  man  shall  have  a 
**  writ  of  waste  against  him  who  holdeth  for  term 
"  of  life  or  of  years."  ^  This  statute,  which  sup- 
plies a  defect  in  the  common  law,  is  extended  against 
one  who  possesses  for  half  a  year,  or  a  quarter.  For 
(says  Coke)  a  tenant  for  half  a  year,  being  within  the 

*  L.  7,  i  S.  De  joriklic.  t  L.  16*  De  sponsalibiu.  . . 

X  L.  4.  De  fundo  dotali.  §  6.  Edwaid  I,  cap.  5. 
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aame  mischief,  shall  be  within  the  same  remedy, 
tfaoDgb  it  be  out  of  the  letter  of  the  law.  * 

An*  beif ,  vbether  apfilarent  only,  or  entered  ciMi 
bm^fieio,  cannot  act  more  justly  with  respect  to  his 
{Hvdeceesor's  cte^tana,  thiea  to  Ixing  his  predeces- 
'  sot's  estate  to  a  judicial  sale.  The  price  goes  to  the 
eredftors,  which  is  all  they  arc  entitled  to  in  justice ; 
and  the  surplus,  if  any  be,  goes  to  the  heir,  without 
subjecting  him  to  trouble  or  risk.  The  act  S4,  pari. 
1695,  was  accordingly  made,  empowering  the  heir- 
apparent  to  bring  to  a  ronp.or  pubUc  auction  his  pre- 
decessor's estate,  whether  bankrupt  or  noL  But  as 
there  is  a  solid  foundation  in  justice  for  extending 
this  i^vil^  to  the  heir  entered  ettm  betuffiaOt  he  is 
understood  as  omitted  per  incuriam ;  and  the  Court' 
of  Seeeion  supplied  the  defect,  by  sustaining  a  pro* 
cess  at  the  instance  of  the  heir  cum  ben^fkiot  for  sell- 
ing his  predecessor's  eatate.f 

By  the  common  law  of  Scotland,  a  man's  creditors, 
after  his  death,  had  no  {oeferenoe  upon  his  estate ; ' 
the  pr(^>erty  was  transfierred  to  his  heir,  and  the- 
heir's  creditors  came  in  for  their  share.  This  was 
gross  injustice ;  for  the  ancestor's  creditors,  who  lent 
their  money  upon  the  faith  of  the  estate,  ought,  in  ' 
all  views,  to  have  been  preferred.  The  act  24,  pari. 
1661,  declares,  "  That  the  creditors  of  the  predeces- 
"  sor  doing  diligence  against  the  apparent  heir,  and 
"  against  the  feal  estate  which  belonged  to  the  de< 
"  fimct,  within  the  space  of  three  years  after  his 
**  death,  shall  be  preferred  to  the  creditors  ctf  the  ap-. 
**  parent  heir."    The  remedy  here  reaching  the  real 

*  1.  lutit.  54,  b. 
-t  F«b.  S7,  1721.  i^tricl^  Kiir. 
Q 
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estate  only,  the  Court  of  Session  ccnnpletied  the 
medf,  hy  extending  it  to-the  perscmai  estete,*  and' 
also  to  a  personal  bond,  limited  to  a  substittite 
named,  f  And,  as  being  a  court  of  equit7,  it  was. 
well  authorised  to  make  this  extension ;  for  to  with* 
draw  from  the  predecessor's  creditors  part  of  his  per-* 
sonal  estate,  is  no  less  unjust,  than  to  withdraw  firom, 
them  part  of  his  real  estate. 

•  One  statute  there  is,  or  rather  dause  in  a  statute^, 
whidi  affords  a  plentiful  harvest  of  instances.  Bjr 
the  principles  of  common  law,  an  heir  is  entitled  ^ 
continue  the  possession  of  his  ancestor ;  and  former- 
ly, if  he  could  colour  his  possession  wfth  asky  Uori^  of 
title,  however  obsolete  or  defective,  he  not  only*  ^- 
joyed  the  rents,  but  was  enabled,  by  that  means,  to^ 
defend  his  possession  against  the  creditors.^  Among, 
many  remedies  for  this  flagrant  injustice,  there  is  a 
clause  in  the  act  62,  pari.  1661,  enacting,  '<  That  ixt} 
*'  case  the  apparent  heir  of  any  debtor  shall  acquire 
^  right  to  an  expired  apprising,  the  same  shall  be. 
**  redeemable  from  hikn,  his  heirs  and  eiuccessors,! 
within  ten  years  after  acquiring  the  same,  by  Hie 
posterior  apprisers,  upon  payment  of  the  purchase-^ 
money.**  This  remedy  has  been  extended  in  many 
particulars,  in  order  to, fulfil  the  end  intended  by  the 
legislature.  For,  I9910,  Though  tiie  remedy  is  affmrd- 
ed  to  apprisers  only,  it  is  extended  to  personal  ere-* 
ditors.  2db,  It  has  been  extended  even  to  au' heir,  of 
eintail,  empowering  him  to-  redeem  an  aiq[)ri8ii]^  of 
the  entailed  lands,  after  it  was  purchased  by  the  heir 
of  linew  -  Sftib,  Though  no  purchase  is  Hientioiied  in* 

*  Stair^  Dec.  l6,  l674^  Kilfaead  contra  Irvine, 
t  Forbes^  Feb.  9,  171 1«  Graham  contra  Macqueen. 
X  See  Historical  hir«triCt8,  tract  l£,  towaid  the  dose. 


<4 


p.  I.  5.  STATUTES.  348 

this  clause  but  what  is  made  hy  the  hdr-appareot, 
the  remedy,  however,  is  «tended  against  a  presump-* 
tire  heir,  who  caunot  be  heir-aiq[>arent  while  his  an- 
cestor is  alive.  4/b,  It  was  judged.  That  an  aj^rising 
led  both  against  principal  and  cautioner,  and  pur- 
chased by  the  heir-apparent  of  the  principal,  might 
be  redeemed  by  the  creditors  of  the  cautioner.  This 
was  a  stretch,  but  not  beyond  the  bounds  of  equity : 
the  cautioner  himself,  as  creditor  for  relief,  could  have 
redeemed  this  apprising  in  terms  of  the  statute ;  and 
it  was  thought,  that  every  privilege  competent  to  a 
debtor  ought  to  be  extended  to  his  creditors,  in  order 
to  make  their  claims  effectual.  Sto,  The  privilege  is 
extended  to  redeem  an  apprising  during  the  legal, 
though  the  statute  mentions  only  an  expired  apprise 
ing.  And,  lastly.  Though  the  privilege  of  redemp- 
tion is  limited  to  ten  years  after  the  purchase  made 
by  tbe  heir  apparent,  it  was  judged,  that  the  ten  years 
b^in  not  to  run  but  from  the  time  that  the  purchase 
is  known  to  the  creditprs.  These  decisions  all  of 
them  are  to  be  found  in  the  Dictionary,  vol.  1,  p. 

S59. 

It  is  chiefly  to  statutes  of  this  kind  that  the  fol- 
lowing doctrine  is  applicable.  **  Non  possunt  omnea 
*'  articuli  singillatim  aut  legibus  aut  senatusconsultis 
**  comprehendi ;  sed  cum  in  aliqua  causa  sententia 
"  eorum  manifesta  est,  is,  qui  jurisdictioni  priest, 
**  ad  similia  procedere,  atque  ita  jus  dicere  debet 
**  Nam  ut  ait  Pedius,  quoties  lege  aliquid,  unum  vel 
**  alteram  introductum  est,  bona  occasio  est,  cseteara, 
quae  tendunt  ad  eandem  utilitatem,  vel  interpreta- 
tioiie  vel  certe  jurmUctiane,  suppled.*'* 
The  next  branch  is  of  means  that  are  incomplete 

*  L.  12  &  13  De  lagibiu. 

Q  2 


'  in  Wi^  fwpeet,  M^re  Ae  Tery  tfatn^  in  Tiaw  of  the 

'  tfigiilttture  is  but  imperfediy  re^  OfiS^tAd 

the  following  iUuBtrious  example,  whieh,  at  the^same 

time^  ficmiUhes  an  ejyportunity'  to  explain  the  nature 

and  eflfeet  of  an  adjudie&tkm  after  its  iegid  id  erpifed. 

An  adjudication  during  the  l^al  is  hpigniiuprm^ 
torium:  md  expiry  ci  the  kgal  isheld  to'transfer 
the  property  fitmi  the  4ehtor  to  the  creditor ;  xvro- 
cisdy  as  in  a  wadset  or  mortgage,  where  tiie  redeno^ 
tion  is  limited  withm  a  day  certain.  Yet  the  rule 
which,  with  rdation  to  a  wadset,  affords  an  eqtrfty  6f 
redemption  after  tihie  stiptdated  term  of  redemption 
is  past,^  has  never  been  extended,  directly  at  leaM^ 
to  relieve  against  an  expired  legal.  This  subject, 
therefore,  is  curious, .  and  merits  attention. 

In  a  ^pomding  of  moveables,  the  debtor  has  not  an 
-equity  of  redemption,  because  ^  the  moveables  are 
transferred  to  the  creditor  at  a  just  vahie.  The  same 
being  origiaaOly  the  case  of  an  a]^rising  ef  land,  the 
legal  reversion  of  seven  years  introduced  by  the  act 
86^  parL'  14^,  was,  in  reality,  a  privilege  bestowed 
upon  the  debtor,  without  any  foundation  in  equity  ; 
and,  ther^re^  equity  could  not  support  an  extension 
of 'the  reversicm  one  hour  beyond  the  time  granted 
'by  the  irtatute.  But  the  nature  of  an  apprising  was 
totally  reversed,  by  an  (^ressive  and  dishonest  prac- 
tice dT'  attaching  land  for  payment  of  debt,  without 
•preserving  any  equality  between  the  debt  and  th^ 
land;  great  portions  of  land  being  frequently -carried 
•off  for  payment  of  ineonsideraUe  sums.  An  appris- 
ing, as  originally  constituted,  was  a  judicial  sale  foi^ 
a  just  price :  but  aii  execution,  by  which  knd  at  ran- 
dom is  attached  for  payment  of  debt  without  any  es« 

•  Page  €2. 
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t\xMtim  <3!f  valuer  (Mi^r  to  hftye  h^m  r^M^obated  as , 
^qg  id  the  fac&  of  kitr.  ^y  what  means  it  hap- . 
peoecU  that  creditors  were  indulged  to  act  so  unjust- 
ly; r  cannot  say ;  but  so  it  is,  that  such  apprisings . 
were  supported  even  against  the  clearest  principles 
of  common  law.  An  apprising  so  irregular,  cannot  - 
inde^  be  held  as  a  judicial  sale  for  a  just  price :  the 
iltmost  indulgence  that  could  be  given  it,  was  to  hold 
it  to  be  a  security  for  payment  of  debt.  According- 
ly, the  act  6,  parL  1621,  considers  it  in  that  light, 
enacting^  '*  That  apprisers  shall  be  accountable  for 
'^  theirintromissions  within  the  legal,  first,  in  extinc- 
^  tion  of  the  interest,  and,  thereafter,  of  the  capital ;" 
which,  in  effect,  is  declaring  the  property  to  remain 
with  the  debtor,  as  no  man  is  bound  to  account  for 
nents  that  are  his  own.  And, it  i|9  considered  in  the 
same  light  by  the  act  62,  parL  1661,  '*  ranking  jmiti 
pa89u  with  the  first  effectual  apprising,  all  other 
apprisings  led  within  year  and  day  of  it :''  credit- 
ora,  real  or  personal,  may  be  ranked  upon  a  common 
autgect  jTori  jM»M,  or  in  what  order  the  l€gislature 
thinks  proper ;  but  such  ranking  evidently  implies, 
that  the  property  belongs  to  the  debtor,  (a) 

An  apprising,  then,  or,  instead  of  it,  an  adjudica- 
^on,  has,  during  the  legal,  sunk  down  to  be  B^pignus 
pratorium^  or  a  judicial  security  for  debt ;  and  the 

(a)  Stair  dedares  porithrdjr  fiir  this  doctrine.— 'f  An  apprising 
'^  is  truly  a/MJgnari  prt^mum :  the  debtor  is  not  denuded^  but  his 
**  infefbaent  stands.  And  if  the  apprising  be  satisfied  within  the 
*  legale  it  is  extinguished^  and  the  debtor  need  not  be  re-invested. 
^  Therefore,  he  may  receive  vassals  during  the  legal ;  and  if  he 
**  die  during  the  legal,  his  apparent  heir,  intramitting  with  the 
^  nails  and-  datie^,  doth  behave  himself  as  hdr.**  Book  St, 
(d.lO,{]. 
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remaining  question  is,  Whether  it  be  converted  into 
a  titie  of  property  upon  expiry  of  the  legal?  The 
act  16S1,  above  mentioned,  makes  apprisers  accotmt-' 
able  for  their  intromission  within  the  kgal ;  and,  if 
they  be  not  accountable  after,  ought  it  not  to  be  in- 
ferred, that  they  must  be  held  to  be  proprietors  ?  It 
may,  indeed,  be  clearly  inferred  from  the  act,  that 
they  are  not  accountable  after  the  legal  is  expired ; 
but  it  follows  not,  that  the  property  must  be  held  to 
be  in  them :  I  instance  a  ^oper  wadsetter,  who  is 
not  proprietor  of  the  subject,  and  yet  is  not  liable  to 
accoimt.  I  say  farther,  that  a  court  of  eqxdty,  though 
it  has  no  power  to  overturn  express  law,  is  not  bbimd 
by  any  inference  drawn  from  a  statute,  however  clear, 
except  as  far  as  that  inference  is  supported  by  the 
rules  of  justice.  And,  in  that  view,  we  proceed  to 
inquire,  what  are  the  rules  of  justice  with  respect  U^ 
an  apprising  or  an  adjudication  after  expiration  of 
the  legal. 

According  to  the  original  form  of  an  apprising,  r&» 
quiring  a  strict  equality  between  the  debt  and  the* 
value  of  {he  land,  it  was  rational  and  just,  that  the 
property  of  the  land  should  instantly  b^  transferred 
to  the  creditor  in  satisfaction  of  the  debt ;  but  it  could 
no  longer  be  rational  or  just  to  transfer  the  property, 
after  it  became  customary  to  attach  land  at  random 
without  regarding  its  extent.  The  debtor's  whole 
land-estate  was  apprised,  and  is  now  adjudged  by 
every  single  creditor,  however  small  his  debt  may  be ; 
and  therefore,  to  transfer  to  an  appriser  or  adjudger, 
the  property  of  the  land  ipsojhcto,  upon  the  debtor's 
failure  to  make  payment  within  the  legal,  would  be 
a  penal  irritancy  of  the  severest  kind.  On  the  other 
hand,  this  supposed  ipgojacto  transference  of  the  pro- 
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perty  is  penal  upon  the  creditor,  wliere  the  land  ad- 
judged by  him  happens  to^  be^  less  in  value  than  his 
debt :  in  that  case,  it  would  be  glaring  injustice  to 
force  the  land  upon  him  in  payment  of  his  debt  Nay 
more^  it  is  r^ugnant  to  first  principles,  that  a  man 
should  be  compelled  to  take  land  for  his  debt,  how- 
ever valuable  the  land  may  be :  it  may  be  his  choice 
to  continue  possession  as  creditor,  after  the  legal  as 
well  as  before ;  and  this  must  be  understood  his 
choice,  if  he  do  not  signify  the  contrary.  To  relieve 
the  creditor  as  well  as  the  debtor,  from  the  foregoing 
hardships,  equity  steers  a  middle  course.  It  admits 
not  an  ipso  facto  transference  of  the  property,  upon 
expiry  of  the  legal ;  but  only  gives  the  creditor  an 
option,  either  to  continue  in  his  former  situation,  or 
to  take  the  land  for  his  debt ;  which  last  must  be  de- 
clared in  a  process,  entituled  a  dedarator  of  expiry  of 
Vie  legal.  This  removes  all  hardship :  land  is  not  im- 
posed upon  the  creditor  against  his  will :  the  debtor, 
on  the  other  hand,  has  an  opportunity  to  purge  his 
failure,  by  making  payment ;  and  if  he  suffer  a  de- 
cree to  pass  without  offering  payment,  it  is  just  that 
the  property  be  transferred  -to  the  creditor  in  satis- 
faction of  the  debt ;  for  judicial  proceedings  ought 
not  for  ever  to  be  kept  in  suspense.  Thus,  the  law 
is  so. constructed  as  to  make  the  property  transferable 
only,  and  not  to  be  transferred  but .  by  the  interven- 
tion of  a  declarator.  The  declarator  here,  serves  the 
same  double  purpose  that  it  serves  in  the  lex  eommism 
"soria  in  pignoribus :  it  is  a  declaration  of  the  credit- 
or's will  to  accept  the  land  for  his  money ;  and  it  re- 
lieves the  debtor  from  a-  penal  irritancy,  by  admit- 
ting l^im  to  purge  at  any  time  before  the  declaratory 
decree  pass. 
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We  proeeed  <o  cKaauiie  how  &r  tiler  pxttetkej  of  dus 
Oouit  of  ISesBiott,  Mncemiiig  apprinngs  aad  tdjudi- 
eations,  is  cpnfoiuahle  to' die  pruieq>l«3  above  laid 
down.    And  I  nxiist  prepare  my  reader  rbeforehMid 
to  aspect  here  the  samewaverix^andf  ^uctuatiwrbe- 
tween  common  law  and  equity,  that  in  the  courae  of 
1Mb  work  is  d&eovered  in  many  other  inttanees.    J 
observe,  in  the  first  place,,  that  though  the^ourt,  ad- 
hering'  to  common  low,  has.  not  hitherto  suitajjae^  to 
the  debtor  an  equity  of  redemption  after  exinrjr  f9f 
the  legal,  yet  that  the  same  thing  jn^ect  is,  done  .in- 
directly, through  the  influence  of  eqjoity.    Sonxe  tpxe- 
text  or  other  of  infocmaUty  is  alw^y^  embraced  to 
open  an  expiiwd  legal,  in  order  to  afford  the  debtor 
an  oi^rtunity  to  redeem  his  landhy  payment  of;the 
debt    And  this  hMbeen carried. so  far,  as  to  open 
the  legal  to  the  effect  solely  of  entitling  the.  debtor  to 
make  payment,  holding  the  1^^  as  expired  with  re- 
spect to  other  effects,  sttch  as  that  of  relieving  the 
creditor  from  accounting  for  the  rents  levied  by  hi^f 
unless  duiing  the  ten  years  that  the  legal  is  current 
by  statutes* 

In  another  particular,  our  practice  f^ears  to  de* 
.viate  far  frcun  just  principjes.  With  respect  to  the 
adjudger,  it  is  justly  h^,  that  the  de^  due  to  him 
cannot  be  extanguished  without  his  consent ;  whence 
it  necessarily  follows,  that,  even  after  the  legal  is 
expired,  he  must  have  an  option  to  adhere  to  his 
debt,  or  to  take  the  land  instead  ,of  it  This  is  es- 
tablished in  our  present  practice :  and  what  man  is  so 
blind  as  not  to  perceive  what  necessarily  follows  ? 
An  adjudger,  iqnm  whose  will  it  dependsto  eontifLue 

*  Forbes^  Feb.  S,  I7n>  Guthrie  cotUra  Gordon. 
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creditor,  or  to  take  himself  to  the  land,  cannot  be  pro* 
prietor  of  that  land :  hefore  the  property  can  be  trans-^ 
farred  to  him,  he  must  interpose  his  will,  which  is 
done  by  adadwratsr ;  and  so  far  our  practice  proeseds 
upon  just  prinoipies.  But  whether  what  is  held  with 
respect  to  the  debtor  be  consistent  with  that  practice, 
we  next  ra^uire.  It  is  lueld,  that  the  debtor's  power 
of  rodemptMN^  is  eonfined  within  the  legal ;  that,  by 
expiry  of  the  leg^  he  is  fiipieited  ipao  facto  of  his 
pffop^cty ;  and  ccvseguently,  that  he  has  no  power  to 
iredeem,  nor  to  purgie  his  failure  of  payment.  Here 
w^e  find  «  direct  iQCiopuHstency  in  our  practice :  with 
KSpect  to  the  creditoar,  the  property  is  not  his,  till  be 
4ib%am  a  declarator  of  expiry  of  the  legal :  with  re- 
qpect  to  the  debtor,  the  pr^^^erty  without  a  declarator 
is  lost  to  hpa  ip&o/MtOf  by  (wpiry  of  the  l^al.  Can 
any  man  s^  who  is  proprietor  in  the  interim  ?  These 
notkniiis  cannot  be  reconciled ;  but  the  cause  of  them 
may  be  accounted  for.  In  our  practice,  there  is  a 
aWmg  bias  to  creditors  in  oppositJk)n  to  their  debtors. 
This  bias  hath  bestowed  on  an  appriser  the  equitable 
privily  of  ^  option  between  the  debt  and  the  land 
upon  which  he  is  secured :  the  rigor,  on  the  other 
hand,  with  which  debtors  are  treated,  has  denied  them 
the  equitable  privilege  of  purging  an  irritant  clause 
at  any  time  before  the  door  be  shut  against  them  by 
A  declaratory  leprae. 
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Where  the  means  enacted  reach  umoarUy  beyond  the 
end  purposed  by  the  legidature. 

Bt  the  oommon  law  of  England,  eodesiastics  were 
at  liberty  to  grant  leases  without  linutation  of  time. 
As  this  liberty  might  be  exercised  greatly  to  the  hurt 
of  their  successors  in  office,  the  §tatute  IS^  Eliz.  cap. 
10,  was  made,  prohibiting  ecclesiastics  from  granting 
a  lease  for  a  longer  time  than  twenty-one  years,  or 
three  lives.  In  the  construction  of  this  statute,  it  is 
held,  that  a  lease  during  the  life  of  the  granter  is 
good,  were  he  to  live  a  century ;  for  not  being  within 
the  mischief,  it  is  not  within  the  remedy. 

The  act  6,  pari.  167S»  requires,  <*«  That  all  execu- 
'*  tions  of  summons  shall  bear  expressly  the  names 
^  and  designations  of  the  punuers  and  defenders.'' 
This  regulation  Was  necessary  in  order  to  connect  the 
execution  with  the  summons.  For  as,  at  that  period, 
it  was  common  to  write  an  execution  upon  a  paper 
apart,  bearing  a  reference  in  general  to  the  summons, 
{n  the  following  manner,  ^  That  the  parties  within 
**  expressed  were  lawfully  dted,*'  &c.  the  execution 
of  one  simimons  might  be  applied  to  any  other,  so  as 
to  become  legal  evidence  of  a  citation  that  was  never 
given.  But  as  there  can  be  no  opportunity  for  this 
abuse  where  an  execution  is  written  upon  the  back  of 
the  summons,  it  belongs  to  a  court  of  equity,  with 
respect  to  a  case  where  the  statutory  remedy  is  un- 
necessary, to  relieve  so  far  from  the  enacting  clause ; 
which  is  done  by  declaring,  that  it  is  not  necessary 
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to  name  the  piursuers  and  defenders  where  the  execu- 
tion is  written  on  the  back  of  the  summons.* 

By  the  34th  and  35th  Henry  VIII,  cap.  v,  §  14,  it 
is  dedared,  That  a  will  or  testament  made  of  any 
manors,  lands,  &c.  by  a  feme  covert,  shall  not  be  ef- 
fectual in  law.  This  could  not  be  intended  to  render 
ineffectual  a  will  made  by  a  woman  whose  husbaoid 
is  banished  for  life  by  act  of  parliament.  And  ac- 
cordingly, such  will  w:a8  sustained.f 

The  statutes  introducing  the  positive  and  negative 

prescriptions,  h^ve  for  their  object  public  utility ;  and 

liie  supplying  defects  in  these  statutes  rests  upon  the 

same  principle ;  a  subject  that  belongs  to  the  next 

book,  which  contains  the  proceedings  bf  a  court  of 

equity  acting  upon  the  principle  of  utility.     But  to 

mitigate  these  statutes  with  respect  to  articles  that 

happen  to  be  oppressive  and  unjust,  is  a  branch  of 

tiie  present  subject ;  and  to  examples  of  that  kind  I 

proceed.     Common  law,  which  limits  not  actions- 

within  any  time,  affords  great  opportunity  for  unjust 

claims,  which,  however  ill  founded  originally,  are 

brought  so  late  as  to  be  secure  against  all  detection. 

It  is  not  wrong  in  common  law  to  sustain  an  old 

daim,  for  a  claim  may  be  very  old  and  yet  very  just : 

but  to  sustain  claims  without  any  limitation  of  time, 

gives  great  scope  to  fraud  and  forgery ;  and  for  that 

reason  public  utility  required  a  limitation.    Upon 

that  principle  the  statutesl469  and  1474  were  made, 

denying  action  upon  debts  and  other  claimis  beyond 

forty  years.    A  court  of  conunon  law  proceeding  up-  ' 

on  these  statutes,  cannot  sustiain  action  after  forty 

*  Feb.  20,  1755,  Sir  William  Dunbar  contra  John  Madeod, 
younger  of  Madeod.       ' 
f  2  Vernon  101. 
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years,  even  wbere  ft  daitn  is  evidently  well'  f<Miiided> 
as  where  it  is  proved  to  be  so  by  isefermng  it  to  the 
oath  of  the  d^ndaot.  la  this  eas^  the  means  ea- 
acted  go  evidently  beyond  tine  end  purposed  by  the: 
legislature ;  whidi  intended  only  to  secure  against 
suspidons  and  ill-foumded  claims,  not  to  cut  off  any 
just  del^ ;  and  in  this  view  nothing  further  could  be 
intended,  than  to  introduee  a  presumption  against 
every  claim  brought  afber  forty  years ;  reserving  U>^ 
Ae  pursuer  to  bring  positive  evidenite  of  its  being  a 
subsisting'  daim,  and  justiy  due. .  Ye£  the  Court  ofr 
Session,  acting  as  a  court  of  coitimott  law,  did,  in  one 
instancy  refuse  to  sustain  action  after  the  forty  years,, 
though  the  debt  was  offered  to  be  proved  by  the  oath* 
of  the  defendant*  In  another  point,  they  act  proper- 
ly as  a  coiurt  of  equity.  Persons  und^  i^  are  re- 
lieved from  the  effect  ci  these  statutes,  ior  an  extreme 
good  reason,  That  no  ]presmmption  can  lie  against  a 
creditor  while  under  ag^  for  delaying  to  bring  his 
flcdon. 

The  same  construction  in  equity  is,  given  to  tha 
Bnglish  act  of  limitation  concerning  personal  actions : 
it  is  held.  That  a  bare  acknowledgment  of  the  debt 
is  sufficient  to  bar  the  limitation ;  f  importing,  that 
the  legislature  intended  not  t6  extii^g^sh  a  just  debt^ 
but  only  to  introduce  a  presumption  of  payment  But 
with  this  doctrine  I  cannot  reconcile  what  seatns  to 
be  established  in  the  English  courts  of  equity,  <<That 
**  if  a  man  by  will  or  deed  subject  hifr  land  to  the  pay- 
^'  ment  of  his  debts,  debts  barred  by  the  statute  of 
^  limitations  shall  be  paid;  for  they  are  debts  in. 
**  equity,  and  the  statute  hath  not  extinguished  the 

*  Fottntjuiihall^  Dec  7»  1703^  Napier  eontra  CanpbelL 
t  Abridg.  of  the  law,  voL  3,  p.  517- 
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^^  obli^fatioii,  though  it  hath  taken  away  the  ire- 
^  medy."*  This  differs  widely  from  the  ei|uitable 
construction  of  the  statute ;  for  if  its  intendment  be 
to  presume  sudi  debts  paid»  they  cannot,  even  in 
equity,  be  considered  as  debts,  unless  the  statutoiry 
presumption  be  removed  by  contrary  evidence.  The 
following  case  proceeds  upon  <ihe  same  misapprehen- 
sion of  the  statute : — ^*  It  hath  also  been  ruled  in 
**  equity,  that  if  a  man  has  a  debt  due  to  him  by 
**  note,  or  a  book-debt,  and  has  made  no  demand  of 
^^  it  for  six  years,  so  that  he  is  barred  by  the  statute 
^^  of  limitations ;  yet  if  the  debtor  or  his  executo*, 
^<  afifcer  the  six  years,  puts  out  an  advertisement  in 
^  the  Gazette,  or  any  other  newspaper,  that  all  per* 
^^  sons  who  have  any  debts  owing  to  them  may  a^ 
*'  ply  to  such  a  place,  and  that  diey  shall  be  paid ; 
this,  though  general,  (and,  tha'efore,  might  be  in* 
tended  of  legal  subsisting  debts  only),  yet  amounts 
^  to  such  an  acknowledgment  of  that  debt  whicii  was 
'^  barred,  as  will  revive  the  right,  and  bring  it  out  of 
^  the  statute  again."  f 

To  the  case  first  mentioned  of  referring  a  debt  to 
the  defendant's  oath,  a  maxim  in  the  law  of  England 
is  obviously  applicable,  '^  That  a  case  out  of  thie  mis- 
*'  chief,  is  out  of  the  meaning  of  the  lawj  though  it 
'*  be  within  the  letter."  A  claim  of  whatever  age, 
referred  to  the  defendant's  oath,  is  plainly  out  of  the 
mischief  intended  to  be  remedied  by  the  foregoing 
statutes ;  and,  therefore,  ought  not  to  be  regulated 
by  the  words,  whidi  in  this  case  go  beyomi  the  end 
purposed.    Coke  X  illustrates  this  maxim  by  the  fol- 

'    *  Ibid.  p.  518. 

t  Abridg.  of  the  law,  vol.  S,  p.  518. 
t  f.  Inftit  106. 
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lowing  example.  The  oommoii  law  of  England  suf- 
fered goods  tak^i  by  distress  to  be  driven  where  the 
creditor  pleased ;  which  was  mischievous,  because  the 
tenant,  who  must  give .  his  cattle  sustenance,  could 
have  no  knowledge  where  they  were.  This  mischief 
was  remedied  hj  statute  S.  Edward  I,  cap.  16,  enact* 
ing,  **  That  goods  taken  by  distress  shall  not  be  car- 
**  ried  out  of  the  shire  where  they  are  taken."  Yet, 
says  our  author,  if  the  tenantcy  be  in  one  county  and 
the  manor  in  another,  the  lord  may  drive  the  distress 
to  his  manor,  contrary  to  the  words  of  the  statitte ; 
for  the  tenant,  by  doing  of  suit  and  service  to  the 
manor,  is  presumed  to  know  what  is  done  there. 

The  act  83,  pari.  1579,  introducing  a  triennial  pre- 
scription of  shop-accounts,  &c.  is  directed  to  the  judg- 
es, enacting,  *'  That  they  shall  not  sustain  action  af- 
.'*  ter  three  years,"  without  making  any  distinction  be- 
tween natives  and  foreigners.  Nor  is  there  reason 
for  making  a  distinction;  because  every  claimant, 
native  or  foreigner,  must  bring  h£3  action  for  payment 
in  the  coimtry  where  the  debtor  resides ;  and  for  that 
reason,  both  equally  ought  to  guard  against  the  pre- 
scription of  that  country.  When  such  is  the  law  of 
prescription  in  general,  and  of  the  act  1579  in  parti- 
cular, I  cannot  avoid  condemning  the  following  deci- 
sion. *^  In  a  pursuit  for  an  account  of  drugs,  for- 
**  nished  from  time  to  time  by  a  London  druggist  to 
«<  an  Edinburgh  apothecary,  the  court  repelled  the 
*^  defence  of  the  triennial  prescription,  and  decreed, 
*^  That  the  act  of  limitation  in  England,  being  the 
"  locus  contractus,  must  be  the  rule."*  There  is  here 
another  error  beside  that  above  mentioned.  The 
English  statute  of  limitation  has  no  authority  with 
•  November  17S1,  Fullpi  conira  Aikenhead. 
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US,  othei^lse  than  as  inferrkig  a  presumptioa  of  pay-' 
ment  firom  the  delay  of  bringing  m  action  within  six 
years ;  and  this  presumption  cannot  arise  where  the 
debtor  is  abroad,  either  in  Scotland  or  beyond  seas. 

If  the  prescription  of  the  countrj^  where  the  debt^ 
or  dwells  be  the  rule  which  every  creditor,  foreign  or 
domestic,  ought  to  have  in  view,  it  follows  necessari-^ 
ly,  that  a  defendant,  to  take  advantage  of  that  pre^ 
scription,  must  be  able  to  specify  his  residence  there, 
during  the  whole  course  of  the  prescription.  While 
the  debtor  resides  in  England,  for  example,  or  in 
Holland,  the  creditor  has  no  reason  to  be  upon  hi» 
guard  against  the  Scotch  triennial  prescription :  and 
supposing  the  action  to  be  brought  the  next  day  after 
the  debtor  settles  in  Scotland,  it  would  be  absurd 
that  the  creditor  should  be  cut  out  by  the  triennial 
prescription.  I  illustrate  this  doctrine  by  a  plain  case. 
A  shopkeeper  in  London  furnishes  goods  to  a  man 
who  has- his  residence  there«  The  creditor,  trusting 
to  the  English  statute  of  limitation,  reckons  himself 
secure  if  he  bring  his  action  within  six  years ;  but  is 
forced  to  bring  his  action  in  Scotland,  to  which  the 
debtor  retires*  after  three  years«  It  would  in  this  case 
be  unjust^  tb  sustain  the  Scotch  trienniafrprescription 
as  a  bar  to  the  action ;  in  which  view,  the  means 
exacted  in  the  statute  1579  are  unwarily  too  exten- 
sive, forbidding  action  after  three  years,  without  li- 
miting  the  defence  to  the  case  where  the  defendant 
has  been  all  that  time  in  Scotland. 

Equity  is  also  applied  to  mitigate  the  rigor  of  sta- 
tute-law with  respect  to  evidence.  By  the  English 
statute  of  frauds  and  perjuries,*  it  is  enacted,  **  That 
**  all  leases,  estates,  interests  of  freehold,  or  terms  of 

*  S9«  Charles  II,  cap.  3. 
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^*  yean,  nmde  or  created  bjr  parole^  and  not  pnt  m 
^  writing,  shaU  have  the  force  and  eSiBcC  of  leases  on 
^  estates  at  will  only.**  Iii  the  consttruction  of  this 
statute,  the  foUowing  point  was  resolved.  That  i£ 
there  be  a  parofe  agreement  for  the  purchase  of  land, 
and  that  in  a  MU  brought  for  a  spedfie  perfioormance, 
the  substance  of  the  agreement  be  set  £Mrth  in  the 
bill,  and  confessed  in  the  answer,  the  court  will  de« 
cree  a  specific  ptefbnnance;  because,  in  this  cas^ 
there  is  no  danger  of  perjurjr,  which  waa  the  only 
tiui^  the  statute  intexded  to  prevent.*^  Again,  what- 
ever evidence  may  be  required  by  law,  yet  it  would 
be  unjust  to  sttfiinr  any  man  to  taloe  advantage  of  the 
delect  of  evidi^ice,  when  the  defect  ift  occasioned  by 
his  own  fraud.  Tllere  are,  accordingly,  many  in« 
Stances  in  the  BagiUsh  law-books,  where  a  parole 
agreement,  intended  to  be  put  into  writing,  but  pre- 
VCTited  by  fraud,  has  been  decreed  in  equity,  notwith- 
standing the  stivkute  of  frauds  and  peijuries.  Thus, 
upon  a  marrii^e4reaty,  instructions  given  1^  the 
husband  to  draw  a  settlement,  are  by  him  privately  - 
countermanded :  after  which  he  draws  in  the  woman, 
upon  the  fiaith  of  the  settlement,  to  marry  him.  The 
parole  agreement  wUl  be  deoreed  in  equity,  f 

Statutory  irritancies  in  m  entail  are  handled,  book 
1,  piart  1,  chap.  4,  sect.  1,  art.  3. 

Whether  can  a  statutcMry  penalty  be  mitigated  by 
a  court  of  equity?    See  below,  chap*  8. 

*  Abridg.  cases  in  equity;  ch.  4,  sect  B,  §  5. 
t  Abridg.  cases  in  equity,  ch.  4,  sect  B^  {  4. 


I 
p.  1/6.  STATUTES.  257 


CHAP-  VL 

JPawers  of  a  court  of  equity  to  remedy  what  is  impcT'^ 
.  Ject  in  common  law,  tcith  respect  to  matters  between^ 
.    debtor  and  creditor. 

'With  respecC  to  this  subject,  we  find  dailjr  instances 
of  oppression,  sometimes  by  the  creditor,  sometimes 
hy  the  debtor,  authorised  by  one  or  other  general 
rule  of  C(»nmon  law,  which  happens  to  be  usjust 
when  applied  to  some  singular  case  out  of  the  reason 
of  the  rule.  In  such  cases,  it  is  the  duty  of  a  court 
df  equity  to  interpose,  and  to  reliere  from  the  bp^ 
pression.  To  trust  this  power  with  some  court,  is 
evidently  a  matter  of  necessity ;  for  otherwise  wrong 
woidd  be  authorised  without  remedy.  Such  oppress 
^ion  appears  in  different  shaped,  and  in  different  cir- 
cumstances, which  I  shall  endeavour  to  arrange  pro- 
perly ;  beginning  with  the  oppression  a  creditor  may 
commit  under  protection  of  common  law,  and  then 
proceeding  to  what  may  be  committed  by  a  debtor. 


SECT,  h 

Ii^justice  (if  common  law  with  respect  to  compensation. 

£y  the  common  law  of  this  land,  when  a  debtor  is 
sued  for  payment,  it  will  afford  no  defence  that  the 
plaintiff  owes  him  an  equivalent  sum.  This  sum  he 
may  demand  in  a  separate  action ;  but,  in<the  nieau^ 
time,  if  he  make  not>  payment  of  the  s^m  demanded, 
a  decree  issues  against  him,  to  be  followed  with  exe- 
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cution.  Now,  this  is  rigorous,  or  rather  unjust  For, 
with  respect  to  the  plaintiff,  unless  he  mean  to  oppress, 
he  cannot  wish  better  payment  than  to  be  discharged 
of  the  debt  he  owes  the  defendant.    And^  yA&  re^ 
spect  to  the  defendant,  it  is  gross  injustice  to  subjept 
lum  to  execution  for  failing  to  pay  a  debt,  when  pos« 
sibly  the  only  n^ans  he  has  for  payment  is  that  very 
sum  the  plaintiff  detains  from  him.    To  that  act  of 
injustice,  however,  the  ccmimon  law  lends  its  author* 
ity,  by  a  general  rule,  empowering  every  creditor  to 
proceed  to  execution  when  his  debtor  fails  to  make 
payment.    But  that  rule,  however  just  in  the  main, 
was  never  intended  to  take  place  in  the  present  case ; 
and,  therefore,  a  court  of  equity  remedies  an  act  of 
injustice  occasioned  by  a  too  extensive  application  of 
the  rule,  beyond  the  reason  and  intention  of  the  law. 
The  remedy  is,  to  order  an  account  in  place  of  pay- 
ment,  and  the  one  debt  to  be  hit  off  against  the  other. 
This  is  termed  the  pritilege  of  eom/pensatkon^  which 
furnishes  a  good  defence  against  payment.  Compen« 
sation  accordingly,  was  in  old  Rome  sustained  before 
the  Praetor ;  and  in  England  has  long  been  received 
in  courts  of  equity.    In  Scotland,  indeed,  it  has  the 
authority  of  a  statute  ;*  which  it  seems  was  thought 
necessary,  becau&ie  at  tihat  period  the  Court  of  Session 
was  probably  not  understood  to  be  a  court  of  equity.f 
But  perhaps  there  was  a  further  view,  namely,  to  in* 
.troduce  compensation  as  a  defence  into  courts  of  com* 
m(m  law ;  and  with  that  precise  view  did  compensa- 
tion lately  obtain  the  authority  of  a  statute  in  Eng* 
land  4  the  defence  of  compensation  was  always  ad- 
mitted in  the  Court  of  Chancery ;  but  by  authority  of 
*  Act  us,  pttl.  1592.  t  See  the  fatrodttctioii. 
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tfas  gtstuke,  it  is  bow  also  a4imttod  ib  conrts  ttf  coni^ 
BMi  law. . 

.  M  applying,  however,  the  forqpiiag  statute,  the 
{iDwers  of  a  court  of  equitjrare  more  extensive  thaa 
of  a  court  of  common  law.  A  court  of  common  law 
k  tied  to  the  letter  of  the  statute,  and  has  no  privi- 
Ifige  to  inqaire  into  its  motive.  But  the  Court  of  Ses* 
sion,  as  a  court  of  equity,  may  supply  its  defects,  and 
ocarrect  its  excesses.  Yet  I  know  not  by  what  misap-^ 
prehension  the  Court  of  Session,  with  regard  to  this 
statute,  hath  always  been  considered  as  a  court  of 
common  law,  and  not  as  a  court  of  equity ;  a  naisqp*^ 
prehension  the  less  excusable,  considering  the  subject 
of  the  statute,  a  matter  of  equity,  which  the  court  it- 
self could  have  introduced  had  the  statute  never  beea 
made.  I  shall  make  this  reflection  plain,  by  entering 
into  particulars.  The  statute  authorises  compensa* 
tion  to  be  pleaded  in  the  original  process  only,  by  way 
of  exception,  and  gives  no  authority  to  plead  it,  whe-. 
ther  in  the  reduction  or  suspension  of  a  decree.  Tha 
words  are,  *'  That  a  liquid  debt  be  admitted  by  way 
of  exception  before  decreet  by  all  judges,  but  not  in 
a  suspension  nor  reduction  of  the  decreed  This 
limitation  is  proper  in  two  views.  The  first  is,  that 
the  omitting  or  forbearing  to  plead  compensation  in 
the  original  process  is  not  a  good  objection  against 
the  decree.  The  o^r  view  is,  that  it  would  afford 
too  great  scope  for  litigiosity,  were  defendants  in« 
dulged  to  reserve  their  articles  of  compenaation  as  a 
ground  for  suspaision  or  reduction.  Attending  to 
these  views,  a  decree  purely  in  absence  ought  not  to 
bar  compensation;  because  it  is  often  pronounced 
when  the  party  h^th  not  an  opportunity  to  appear. 

For  that  reasoii^^  party  who  ia  restored  to  his  d<H 

bS^ 
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fences  in  a  suspension^  upon  shewing  that  his  absence; 
was  not  contumacious,  ought  to  be  at  liberty  to.  plead:  . 
every  defence,  whether  in  equity  or  at  common  law. 
And  yet  our  judges  constantly  reject  compensationr 
when  pleaded  in  a  suspension  of  a  decree  in  absencCr 
though  that  case  comes  not  under  the.reason  and  mo-^ 
tive  of  the  statute.  The  statute,  in  my  apfMrehension,, 
admits  of  still  greater  latitude ;  which  is,  that  after  a  . 
decree  inforo  is  suspended  for  any  good  reason,  pom^ 
pen^ation  may  be  received  in  discussing  the  suspen* 
sion ;  iist  the  statute  goes  no  farther  but  to  prohibit 
a  decree  to  bie  suspended  merely  upon  compensation.^ 
Nor  can  it  have  any  bad  effect  to  admit  compensationr 
when  a  cause  is  brought  under  review  by  suspension 
because  of  error  committed  in  the  original  process  ; 
dn  the  contrary,  it  is  beneficial  to  both  by  preventing^ 
a  new  law-suit. 

'  If  the  decisions  of  the  Court  of  Session,  upon  the 
different  articles  of  this  statute,  show  a  slavish  de- 
{lendence  on  the  common  law,  the  decisions  which 
Regulate  cases  of  compensation,  not  provided  for  by 
the  statute,  breathe  a  freer  spirit,  being  governed  by 
true  principles  of  equity.  The  first  case- that  pre- 
sents itself,  is,  where  one  oiriy  of  the  two  concurring 
debts  bears  interest.  What  shall  be  the  effect  of 
compensation  in  that  case  ?  Shall  the  principal  and 
inter^t  be  brought  down  to  the  time  of  pleading 
compeiisation,  and  be  set  off  at.  that  period  against 
the  other  debt  which  bears  not  interest  ?  Or  shall 
the  account  be  instituted  as  at  the  time  of  the  cour 
course,  as  if,  from  that  period,  interest  were  no  long^ 
er  due  ?  Equity  evidently  concludes  for  the  latter ; 
for  it  considers,  that  each  h^  the  use  of  the  otiber'ff 
money;  and  that  it  is. not  just  the  one  should  have 
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a  claim  for  interest,  while  the  other  has  hone :  inte- 
rest is  a  premium  for  the  use  of  money,  and  my  cre- 
ditor in  effect  gets  that  premium  hy  having  from  nje 
'  the  use  of  an  equivalent  sum.    And,  accordingly,  it 
'  is  the  constant  practice  of  the  court,  to  stay  the 
course  of  interest  from  the  time  the  two  debts  con- 
curred.   But  as  it  would  be  unjust  to  make  a  debt- 
or pay  interest  for  money  he  must  retain  in  his 
hand  ready  to  answer  a  demand,  therefore,  in  stich 
a  case,  compensation  is  excluded.     Example.     A 
tacksman  lends  a  considerable  sum  to  his  landlord, 
:  agreeing  in  the  bond  to  suspend  the  payment  during 
the  currency  of  the  tack,  but  stipulating  to  himself 
a  power  to  retain  the  interest  annually  out  of  the 
tack-duty.     Hie  tacksman  makes  punctual  payment 
of  the  surplus  tack^uties,  as  often  as  demuided : 
but,  by  some  disorder  in  the  landlord's  affairs,  a  con- 
siderable arrear  is  allowed  to  remain  in  the  hands  of 
the  tacksman.     The  landlord  pleading  to  make  the 
tack-duties  in  arrear  operate  retro  against  the  bond- 
ed debt,  so  as  to  extinguish  some  part  of  the  princi- 
pal annually,  the  retrb  operation  was  not  admitted  : 
because,  in  terms  of  the  contract,  the  tacksman  WBk 
bound  to  keep  in  his  hand  the  surplus  tack-duties, 
ready  to  be  paid  on  demand ;  and,  for  that  reason,  it 
would  be  unjust  to  make  him  pay  interest  for  this 
'sum ;  or,  whith  comes  to  the  same,  it  would  be  un- 
just to  make  it  operate  retrOf  by  applying  it  annual^ 
ly  in  extinction  of  the  bonded  debt  bearing  interest.* 
'     In  applying .  compensation,  both  claims  must  be 
'  pure ;  for  it  is  not  ^equitable  to  delay  paying  a  debt 
of  whdch  the  term  is  past,  upon  pretext  of  a  counter- 
claim, that  eannot  at  present  be  demanded,  or  that  is 

*  July  9\,  1756>  CfliD|tbeU  corOfa  Cim/dtKtn, 
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..^ipi^ptaia  «ft  to  its  extefit.  B^t  whfit  if  tito  jpumier 
,^  haaisrHpt,  or  1^  tergema  a4  iiiop^  Hib  omi- 
jHip^  low  authonses  a  bankaruiit  to  insist  fi»r  payvmeiit 
equally  with  a  person  solvent :  but  it  is  not  j/wt  to 
oblige  me  to  pay  what  I  owe  to  a  bankrupt,  aif4  to 
.leave  me  without  remedy  as  to  wbat  bo  owes  i^e. 
This,  therefore,  is  a  proper  cas^  fsrUlo  interpositioift 
of  equity.    It  cannot  authorise  eompeBsation,  in  oii^- 

• 

cumstances  that  afford  not  place  for  it ;  but  it  can 
prevent  the  mischief  in  the  mgst  natural  maonarj  l^ 
obliging  the  bankrupt  to  find  security  to  make  good 
the  counter-daim  when  it  shall  beosme  djoJt ;  a^  this 
is  the  constant  practice  of  the  Court  of  Session. 

Compensation  would  be  but  an  ijkqperfact  remedy 
against  the  oppression  of  the  common  law,  if  it  could 
not  be  applied  otherwise  than  by  exception.  Tbs 
statute,  it  is  true,  extends  the  remedy  no  furthar ; 
but  the  Court  of  Session,  upon  a  prindple  of  equity, 
affords  Bi  rein^y  where  the  statute  is  sil^at.  Sii|^ 
posing  two  mutual  debts,  of  which  the  one  only  beans 
interest,  the  creditor  in  the  barren  debt  demands  his 
money;  which  the  debtor  pays  without  pleadii^ 
compensati<m,  and  then  demands  the  debt  due  to  him- 
self with  the  interest.  Or  let  it  be  supposed,  that 
payment  of  the  barren  debt  is  offered,  which  the 
4itor  must  accept,  however  sensible  of  the 
In  these  cases  there  is  no  opportunity  to  apply  tibe 
^^uitable  rule.  That  both  sums  slKmld  bear  interest, 
0T  neither.  Therefore,  to  give  opportunity  for  ap- 
plying that  rule,  a  process  of  mutual  extinction  of  the 
two  debts  ought  to  be  sustained  to  the  creditor  whose 
aum  is  barren ;  to  have  effect  relrb  from  the  time  of 
concourse :  and  this  process  accordingly  is  always  sus- 
tained in  tike  Court  of  Session. 
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•  We  xMXt  talce  under  conBideration  the  ease  of  an 
assignee.  And  the  first  question  is.  Whether  the  jariK 
cess  of  mutual  extinction  now  mcaitioned  be  compe* 
tent  against  an  assignee.  To  prevent  mistakes,  let 
it  be  imderstpod,  that  an  assignment  intimated  is,  in 
our  present  practice,  a  proper  cessio  injure,  transfer* 
ring  the  claim  JkndUus  from  the  assignor  or  cedent 
to  the  assignee.  This  being  taken  for  granted,  it 
follows,  that  compensation  cannot  be  pleaded  against 
an  assignee:  for  though  one  of  the  daims  is  now 
transferred  to  him,  that  circumstance  subjects  him 
not  to  the  coimter  claim ;  and  therefore  there  is  no 
mutual  concourse  of  debts  between  the  parties,  upon 
which  to  found  a  compensation. 

Let  us  suppose,  that  the  claim  bearing  interest  is 
that  which  is  assigned.  This  claim,  principal  and 
interest,  must  be  paid  to  the  assignee,  because  he  is 
not  subjected  to  the  counter-claim.  Must  then  the 
assignee's  debtor,  after  paying  the  principal  and  in- 
terest, be  satisfied  to  demand  from  the  cedent  the  sum 
due  to  himself  which  bears  not  interest  ?  At  that 
rate,  the  creditor  whose  claim  bears  interest,  will  al* 
ways  take  care,  by  an  assignment,  to  prevent  compen- 
sation. This  hardship  is  a  sufficient  ground  for  the 
interposition  of  equity.  If  the  cedent  hath  procured 
an  undue  advantage  to  himself,  by  making  a  sum 
bear  interest  in  the  name  of  an  assignee,  which  would 
not  bear  interest  in  his  own  name,  the  debtor  ought 
not  to  suffer ;  and  the  proper  reparation  is  to  oblige 
him  to  pay  interest  ex  aquitate,  though  the  claim  at 
common  law  bears  none. 

But  if  the  debt  assigned  be  that  which  bears  not 
interest,  a  total  separation  is  thereby  made  between 
the  two  debts.    And  what  after  this  can  prevent  the 
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eounteF«-claim»  with  its  interest,  firom  being.,  made  ef- 
fectual against  the.  cedent  ?  No  objection  in  equitjr 
ean  arise  to  liim,  seeing,  with  his  eyes  open,  he  de^ 
prived  himself  of  the  opportunity  of  compensation^ 
the  only  mean  he  had  to  avoid  paying  interest  upon 
the  counter-claim. 

.  In  handling  compensation  as  directed  by  equity,  I 
have  hitherto  considered  what  the  law  ought  to  be, 
and  have  carefully  avoided  the  intricacies  of  our  prac- 
tice, which  in  several  particulars  appears  erroneous^ 
To  complete  the  subject,  I  must  take  a  survey  of  that 
practice.  By  our  old  law,  derived  from  that  of  the 
Romans,  and  from  England,  a  creditor  could  not  as- 
sign  his  claim  ;  all  he  could  do  was  to  grant  a  pro- 
curatory  in  rem  suam ;  which  did  not  transfer  the  Jus 
crediH  to  the  assignee,  but  only  intitled  him  proew- 
ratorid  nomine  to  demand  pajnnent.  From  the  nature 
of  this  title,  it  was  thought,  that  compensation  might 
be  pleaded  against  the  assignee  as  well  as  against  the 
cedent :  and  indeed,  ccmsidering  the  title  singly,  the 
opinion  is  right ;  because  the  pleading  compensation 
against  a  procurator,  is  in  effect  pleading  it  against 
the  cedent  or  creditor  himself.  The  opinion  however 
is  erroneous ;  and  the  error  arises  from  overlooking 
the  capital  circumstance,  which  is  the  equitable  right, 
that  the  assignee,  though  considered  as  a  jHrocurator 
only,  hath  to  the  claim  assigned,  by  having  paid 
a  price  for  it  Equity  will  never  subject  such  a 
procurator  or  assignee  to  the  cedent's  debts,  whe- 
ther in  the  way  of  payment  or  compensation.  And 
as  for  the  statute, .  it  affords  not  any  pretext  for 
sustaining  compensaticm  against  such  an  assignee^ 
being  made  to  support  compensation  against  the 
rigour  of  conunon  law ;  but  to  support  it  only  as 
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ftur  as  just.  It  could  not,  therefore,  be  the  intention 
of  the  legislature,  in  defiance  of  justice,  to  make  com-< 
pensation  effectual  against  an  assignee  who  pays  va^ 
lue.  Nor  must  it  pass  unobserved,  that,  as  our  law 
stands  at  present,  this  iniquitous  effect  given  to  com- 
pensation is  still  more  absurd,  if  possible,  than  it  was 
formerly.  In  our  later  practice,  an  assignment  has 
changed  its  nature,  and  is  converted  into  a  proper 
ee^sio  injure^  divesting  the  cedent  JutuUtuSf  and  vest- 
ing the  assignee.  Whence  it  follows^  that,  after  an 
assignment  is  intimated,  compensation  is  barred  from 
the  very  nature  of  the  assignee's  right,  even  laying 
aside  the  objection  upon  the  head  of  equity.  But  we 
began  with  sustaining  compensation  against  an  assig- 
nee for  a  valuable  consideration,  in  quality  of  a  pro- 
curator ;  not  adverting,  that  though  his  title  did  not 
protect  him  from  compensation,  his  right  as  piir- 
chaser  ought  to  have  had  that  effect :  and  by  the  force 
of  custom  we  have  adhered  to  the  same  erroneous 
practice,  though  now  the  title  of  an  assignee  protects 
him  from  compensation,  as  well  as  -the  nature 
light  when  he  pays  value  for  it. 


otects  Ni 
of  his  r 


SECT.  II. 

In^mtice  of  common  law  with  respect  to  ind^nite 

payment 

r^EXT  of  oppression  or  wrong  that  may  be  commit- 
ted by  a  debtor,  under  protection  of  common  law. 

Every  man  who  has  the  administration  of  his  own 
affairs,  may  pay  his  debts  in  what  order  he  pleases, 
where  his  creditors  interpose  not  by  legal  execution. 


866  TBAN8ACTXON8  BETWEEN  B.  n. 

Nor  will  it  make  a  difference,  that  several  debts  art 
due  by  him  to  the  same  creditor ;  for  the  rule  of  law 
is.  That  if  fall  payment  be  offered  of  any  particular 
debt,  the  creditor  is  bound  to  accept,  and  to  give  a 
discharge. 

But  now,  supposing  a  sum  to  be  delivered  by  the 
debtor  to  the  creditor  as  payment,  but  without  apply* 
ing  it  to  any  one  debt  in  particular,  termed  ind^mte 
payment^  the  question  is,  By  what  rule  shall  the  ap« 
plication  be  made  when  the  parties  afterward  eome 
to  state  an  account  ?  If  the  debts  be  all  of  the  same 
kind,  it  is  of  no  importance  to  which  of  them  the  snm 
be  applied :  otherwise,  if  the  debts  be  of  different 
kinds,  one,  for  example,  bearing  interest,  one  barren ; 
the  rule  in  the  Roman  law  is,  Qnod  dectio  e9t  debi^ 
iaris;  a  rule  foimded  on  the  principles  of  common 
law.  The  sum  delivered  to  the  creditor  is  in  his  hand 
for  behoof  of  the  debtor,  and,  therefore,  it  belongs  to 
the  debtor  to  make  the  application.  But  though  thii 
is  the  rule  of  common  law,  it  is  not  the  rule  of  justice : 
if  the  debtor  make  an  undue  application,  equity  will 
interpose  to  relieve  the  creditor  from  the  hardship. 
A  debtor,  it  is  true,  delivering  a  sum  to  his  creditor, 
may  direct  the  application  of  it  as  he  thinks  proper : 
he  may  deliver  it  as  payment  of  a  debt  bearing  in- 
terest, when  he  is  due  to  the  same  creditor  a  debt 
bearing  none ;  yet  a  remedy  in  this  case  is  beyond 
the  reach  of  equity.  But  where  the  money  is  alrea- 
dy in  the  hand  of  the  creditor  indefinitely,  the  debt- 
or has  no  longer  the  same  arbitrary  power  of  making 
the  application :  equity  interposing,  will  direct  the 
application.  Thus,  indefinite  payment  comes  under 
the  power  of  a  court  of  equity. 

In  order  to  ascertain  the  equitable  rules  for  apidy*- 
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11^  an  indefimte  paykntat^  a  few  plieUitiiiuurJr  caaii^ 
ii^niSiOBB  may  be  of  use.  A  loaki  of  money  is  a  mn- 
jtual  contract  equally  for  the  benefit  of  the  lender  and 
.borrower :  tiie  debtor  has  the  use  of  the  money  he 
:ilo^rows,  and  for  it  pays  to  the  creditor  a  yearly  pre- 
Imium.  With  respect,  therefore,  to  a  sum  bearing 
.  ifiterest,  the  debtor  is  not  bound,  either  in  strict  law 
.^'in  equity,  to  pay  (he  capital,  until  the  creditor 
'riiake  a  demand.  A  debt  not  bearing  interest,  is  in 
a  very  different  condition :  the  debtor  has  the  whole 

•  benefit,  and  the  creditor  is  deprived  of  the  use  of  his 
^money  without  a  valuable  consideration;  which  binds 
>the  debtor,  in  good  omscience,  either  to  pay  the  simi, 

•  or  to  pay  interest.  Though  this  be  a  matter  of  duty, 
it  cannot,  however,  be  enforced  by  a  court  of  equity 
in  ail  cases ;  for  it  may  be  the  creditor's  intention  to 
assist  the  debtor  with  the  use  of  money  without  in- 

•  terest :  but  upon  the  first  legal  expression  of  the  ere- 
'  ditor's  win  to  have  his  money,  a  court  of  equity  ought 

to  decree  interest 

Another  preliminary  is,  that  where  a  cautioner  ac- 
cedes to  a  bond  of  borrowed  money,  the  debtor  is,  in 
.  consdenoe,  bound  to  pay  the  sum  at  the  term  cove- 
nanted, in  order  to  relieve  his  cautioner,  who  has  no 
benefit  by  the  transaction.  The  case  is  different 
where  the  cautioner  shews  a  willingness  to  contmue 
Ids  credit. 

Entering  now  into  particularB,  the  first  case  I  shall 
mention  is,  where  two  debts  are  due  by  the  same 
.  debtor  to  the  same  creditor,  one  of  which  only  bears 
interest.  An  indefinite  payment  ought,  undoubtedly, 
to  be  applied  to  the  debt  ndt  bearing  interest ;  be- 
cause this  debt  ought,  in  common  justice,  to  be  fiirst 
paid,  and  there  is  nothing  to  oblige  the  debtor  to  pay 
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•the  other  till  it  be  demanded.    A  man  of  candour 
will  make  the  application  in  this  manner ;  and  were 
there  occiasion  for  a  presumption,  it  will  be  presumed 
of  every  debtor,  that  he  intended  such  application. 
But  the  judge  has  no  occasion  for  a  presumption : 
:  his  authority  for  making  the '.  application  is  derived 
from  a  principle  of  justice.     The  same  principle  di- 
'  rects,  that  where  both  debts  bear  interest,  the  inde- 
<  finite  payment  ought  first  to  be  applied  for  extinguish- 
'  ing  what  is  due  of  interest ;  and  next,  for  extinguish- 
ing one  or  other  capital  indifferently,  or  for  extin- 
guishing both  in  proportion.* 

The  second  case  shall  be  of  two  debts  bearing  inte- 
rest ;  one  of  which  is  secured  by  infeftment  or  inhi- 
bition.    It  is  equal  to  the  debtor  which  of  the  debts 

•  be  first  paid :  and,  therefore,  the  indefinite  payment 

•  ought  to  be  applied  to  the  debt  for  which  there  is  the 
•slenderest  security;  because  such  application  is  for 

the  interest  of  the  o^editor.     Take  another  case  of 
the  same  kind.     A  teilant  in  tail  owes  two  debts  to 

•  the  same  creditor ;  one  of  his  own  contracting,  and 
one  as  representing  the  entailer.    Every  indefinite 

'  pajrment  he  makes  ought  to  be  ascribed  to  his  pro- 
per debt,  for  payment  of  which  there  is  no  fund  but 
the  rents  during  his  life.    This,  it  is  true,  is  against 

'  the  interest  of  the  substitutes :  but  their  interest  can- 
not  be  regarded  in  the  application  of  rents  which  be- 
long not  to  them  but  to  the  tenant  in  tail :  and  next, 

'  as  they  are  certantes  de  lucro  captando^  their  interest 

•  cannot  weigh  against  that  of  a  creditor,- who  is  cer-^ 
tans  de  dcmno  etUando. 

*  The  rule  here  laid  down  seems  to  be  unknown  in  England. 

'  Sometimes  it  is  found,  that  eleciio  e$i  debkorii,  and  sometimes  that 

jt  is  crediioris*    Abridge  casa  in  equity,  cap.  29,  Hd.  D,  $  i,  Sf  %• 
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'  Third  case.  A  debtor  obtains  an  ease,  upon  con-* , 
dition  of  paying  at  a  day  certain,  the  transacted  sum 
bearing  interest :  he  is  also  bound  to  the  same  cre- 
ditor in  a  separate  debt  not  bearing  interest.  The 
question  is,  To  which  of  these  debts  ought  an  in- 
definite payment  to  be  applied?  It  is  the  inte- 
rest of  the  debtor  that  it  be  applied  to  the  trans- 
acted sum  :  it  is  the  interest  of  the  creditor  that  it 
b^  applied  to  the  separate  debt  not  bearing  interest. 
The  judge  will  not  prefer  the  interest  of  either,  but 
make  the  application  in  the  most  equitable  manner,, 
r^arding  the  interest  of  both :  he  will,  therefore,  in 
the  first  place,  consider  which  of  the  two  has  the 
'  greatest  interest  in  the  application  ;  and  he  will  so 
apply  the  sum  as  to  produce  the  greatest  efiect.  This' 
consideration  will  lead  him  to  make  the  application 
to  the  transacted  sum  :  for  if  the  transaction  be  in 
any  degree  lucrative,  the  debtor  will  lose  more  by  its 
becoming  ineffectual,  than  the  creditor  will  by  want- 
ing the  interim  use  of  the  money  due  to  him  without^ 
interests  But  then,  the  benefit  ought  not  to  lie  all 
on  one  side;  and  therefore  equity  rules,  that  the 
debtor,  who  gets  the  whole  benefit  of  the  application, 
ought  to  pay  interest  for  the  separate  sum ;  which 
brings  matters  to  a  perfect  equality  between  them. 
For  the  same  reason,  if  the  application  be  made  to 
the  debt  not  bearing  interest,  the  transaction  ought 
to  be  made  effectual,  notwithstanding  the  term  ap^ 
pointed  for  paying  the  transacted  sum, be  elapsed. 

Fourth  case.  Suppose  the  one  debt  is  secured  by 
adjudication,  the  legal  of  which  is  near  expiring,  and 
the  other  is  a  debt  not  bearing  interest.  And,  to  ad- 
just the  case  to  the  present  subject,  we  shall  also  sup- 
pose, that  the  legal  of  an  adjudication  expiry  ipgo 
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foido  witliout  necessity  of  a  deblfeurMor.    Ail  inddi- 
nite  pa3nnent  here  ought  to  be  applied  fokr  wCiii'* 
gaishing  the  adjudication.  And,  for  the  reason  given 
in  the  preceding  case,  the  separate  debt  onght  to  bear ' 
interest  from  the  time  of  the  indefinite  payment. 

Fifth  case.  An  heir  of  entail  owes  two  debts  t^ 
the  same  creditor ;  the  one  a  debt  contracted  by  the 
entailer  not  bearing  interest,  the  other  a  debt  bear- 
ing interest,  contracted  by  the  heir,  which  may  found 
a  declarator  of  forfeiture  against  him.  An  indefinite 
payment  ought  to  be  applied  to  the  first-mentioned 
debt,  because  it  bears  not  iliterest :  for,  with  r^ard 
to  the  heir's  hazard  of  forfeiture,  the  forfeiture, 
which  cannot  be  made  effectual  but  by  a  process  of 
declarator,  may  be  prevented  by  paying  the  debt. 
And  the  difficulty  of  procuring  money  for  that  pur- 
pose,  is  an  event  too  distant  and  too  uncertain  to  be 
regarded  in  forming  a  rule  of  equity. 

Sixth  case.  Neither  of  the  ilebts  bear  interest ; 
and  one  of  them  is  guarded  by  a  penal  irritancy,  feu- 
duties,  for  example,  due  more  than* two  years.  In 
this  case^  the  feu-duties  ought  to  be  extinguished  by 
the  indefinite  pajrment ;  because  such  application  re- 
lieves the  debtor  from  a  declarator  of  irritancy,  and 
is  indifferent  to  the  creditor,  as  both  debts  are  bar- 
ren. Nor  will  it  be  regarded,  that  the  creditor  is  cut 
out  of  the  hope  he  had  of  acquiring  the  subject  by 
the  declarator  of  irritancy;  because  in  equity  the 
rule  holds  without  exception,  Qimm?  pciiar  debet  eue 
conditio  ejus  qui  certat  de  damno  evitando^  quam  efus 
qui  certat  de  lucro  captando. 

Seventh  case.  If  there  be  a  cautioner  in  one  of 
the  debts,  and  neither  debt  bear  interest,  the  indefi- 
nite payment  ought  undoubtedly  to  be  applied  'for  re- 
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lieying  tibe  cautioner.  Gratitude  doiands  this  from 
the  pnndpol  debtor  for  ^dioBe  serviee  soldy  the  cai^ 
tioner  gave  iiis  dredit.  It  may  be  more  the  interest 
ot  the  creditor  to  have  the  application  made  to  the 
other  debt,  which  is  not  so  well  secured :  but  the 
debtor^s  -  connection  with  his  cautioner  is  more  inti<* 
mate  than  with  his  creditor ;  and  equity  respects  the 
more  intimate  connection  as  the  foundation  of  a 
stronger  duty. 

Eighth  case.  Of  the  two  debts,  the  one  is  barren, 
the  other  bears  interest,  and  is  secured  by  a  caution- 
er. The  indefinite  payment  ought  to  be  applied  to 
the  debt  that  bears  not  interest.  The  delaying  pay- 
ment of  such  a  debt,  where  the  creditor  gets  nothing 
for  the  use  of  his  money,  is  a  positive  act  of  injustice. 
On  the  other  hand,  there  is  no  positive  damage  to  the 
cautioner,  by  delaying  payment  of  the  debt  for  which 
he  stands  engaged.  There  is,  it  is  true,  a  risk ;  but, 
seeing  the  cautioner  makes  no  legal  demand  to  be  re- 
lieved, it  may  be  presumed  that  he  willingly  submits 
to  the  risk. 

Ninth  case.  One  of  the  debts  is  a  transacted  suin 
that  must  be  paid  at  a  day  certain,  otherwise  the 
transaction  to  be  void :  or  it  is  a  sum  which  must  be 
paid  without  delay,  to  prevent  an  irritancy  from  tak« 
ing  place.  The  other  is  a  bonded  debt  with  a  cau- 
tioner, bearing  interest  The  indefinite  payment 
must  be  appli^  to  make  the  transaction  eflfectual,  ot 
to  prevent  the  irritancy.  For,  as  in  the  former  case, 
the  interest  of  the  creditor,  being  the  more  substan- 
tial, is  preferred  before  that  of  the  cautioner ;  so,  in 
the  present  case,  the  interest  of  the  debtor  is  for  the 
tame  reason  preferred  before  that  of  the  cautioner. 

Tenth  cMe.  An  indefinite  payment  made  after  in- 
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solvency  to  a  creditor  in  two  debts,  the  one  with;  th^ 
other  without  a  cautioner,  ought  to  be  applied  pro* 
portionally  to  botli  debts,  whatever  the  nature  or  cir- 
cumstances of  the  debts  may  be :  for  here  the  credits 
or  and  cautioner  being  equally  certdntes  de  damno 
evitando,  ought  to  bear  the  loss  equally.  It  is  true, 
the  debtor  is  more  bound  to  the  cautioner  who  lent 
his  credit  for  the  debtor's  benefit,  than  to  the  credit^ 
or,  who  lent  his  money  for  his  own  benefit ;  but  cir- 
eumstancies  of  this  nature  cannot  weigh  against  the 
more  substantial  interest  of  preventing  loss  and  da- 
mage. . 


SECT.  III. 

Injustice  of  common  law  with  re^ct  to  rent  levied 

indefinitely. 

Sy  the  common  law  of  this  land,  a  creditor  intro* 
duced  into  possession  upon  a  wadset,  or  upon  an  as« 
signment  to  rents,  must  apply  the  rent  he  levies  to- 
ward payment  of  the  debt,  which  is  the  title  of  his 
possession ;  because  for  that  very  purpose  us  the  right 
granted.  Rent  levied  by  execution,  upon  an  adjudi'*- 
cation,  for  example,  must  for  the  same  reason  be  ap» 
plied  to  the  debt  upon  which  the  execution  proceeds. 
Rent  thus  levied,  whether  by  consent  or  by  execution, 
cannot  be  applied  by  the  creditor  to  any  other  debt, 
however  unexceptionable. 

But  this  rule  of  common  law  may  in  some  cases  be 
rigorous  and  materially  unjust ;  to  the  debtor  some- 
times, and  sometimes  to  the  creditor.  If  a  creditor 
in  possession  by  virtue  of  a  mottgilge  or  ijDfiproper 
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wadset,  purchase  or  succeed  to  an  adjudtcation  of  the 
same  land,  it  is  undoubtedly  the  debtor^s  interest  liiat 
the  rents  be  applied  to  the  adjudication,  in  order  to 
prevent  expiry  .of  the  legal,  not  to  the  wadset,  which 
contains  no  irritancy  nor  forfeiture  upon  failure  of 
payment.  But  if  the  creditor  purchase  or  succeed,  to 
an  infeftment  of  annualrent,  upon  which  a  great  sum 
of  interest  happens  to  be  due,  it  is  beneficial  to  him 
that  the  rents  be  ascribed  for  extinction  of  that  in- 
terest, rather  than  for  extinction  of  the  wadset-sum 
which  bears  interest.    These  applications  cannot  be 
made,  either  of  them,  upon  the  principles  of  common 
law ;  and  yet  material  justice  requires  such  appliea- 
tion,  which  is  fair  and  equitable,  weighing  all  drcum* 
stances.  Nomanof  candour,inpo8ses8ionof  hisdebtor's 
land  by  a  mortgage  or  improper  wadset,  but  must  be 
ashamed  to  apply  the  rents  he  levies  to  the  wadset, 
when  he  has  an  adjudication,  the  legal  of  which  is 
ready  to  expire,  ^d  no  debtor  of  candour  but  must 
be  ashamed  to  extingui^  a  debt  bearing  interest  ra- 
ther than  a  debt  equally  unezcqitionable  that  is  bar- 
ren. 

Equity,  therefore,  steps  in  to  correct  the  oppres- 
sion of  common  law  in  such  cases ;  and  it.  is  lucky 
that  this  can  be  done  by  rules,  without  hazard  of 
making  judges  arbitrary.  These  rules  are  delineated 
in  the  section  immediately  f<Hregoing ;  and  they  all 
resolve  into  .a  general  principle,  which  is,  ^'  That  the 
'*  judge  ought  to  aj^ly  the  rents  so  as  to  be  most 
*'  equal  with  respect  to  both  parties,  and  so  as  to  pre- 
'*  vent  rigorous  and'  hard  consequences  on  either 
"  side.'* 

But  this  remedy  against  the  rigour  of  common  law* 
ought  not  to  be  confined  to  real  debts  that  entitle  the 
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creditor  to  potsen.  In  pwrtkular  cases,  it  maf  be 
AMire  bencificial  to  tibe  debtor  or  to  tbe  ereditorj  with- 
out  hnrtiag  eitiber,  to  apply  the  rents  for  poymeirt 
even  of  a  perecmal  dbbt,  tbsn  for  paym^it  of  the  debt 
that  is  the  title  of  posses^ttr  What  if  the  peraoaal 
debt  be  a  bulky  sum,  restricted  to  a  lesser  sum  upon 
condikion  of  payment  beii^  made  at  a  day  certain  ? 
It  is  the  debtor's  interest,  that  the  rents  be  applied 
to  this  debt  in  the  first  place;  as,  on  the  other  kandt 
it  18  <he  creditor's  interest  that  they  bi  appUed  to  a 
pertonal  debt  which  is  barren^  A  coiirt  of  eqii£ly, 
disregarding  the  rigid  prindi^s  of  common  law,  and 
considering  matters  in  the  riew  of  material  justieet 
reasons  sjter  the  foUowtng  maocner.  A  personal  cre» 
ditor  has  not  access  to  the  rente  of  his  debtor's  land 
tin  he  lead  an  o^yndication.  But  if  the  creditor  be 
already  in  possession,  an  adjudication  is  unnecessary : 
sndi  a  tHle^  it  is  tme,  is  requisite  to  complete  the 
inmiB  of  tim  common  law ;  but  equity  dispenses  with 
these  furms,  when  they  bwto  no  end  but  to  load  the 
parties  with  expenoe.  And  thus  where  the  question 
is  with  the  debtor  only,  equity  relieres  the  creditor 
in  posaessidn  from  the  ceremony  of  leading  an  acyn- 
dicafeion  upon  his  s^arate  debt :  and  no  person  can 
hesitate  about  the  equity  of  a  rukr  that  is  no  less 
beneficial  to  the  debtor,  by  relieving  him  from  the 
expenoe  of  legal  cocecnlfton,  than  to  the  creditor,  bjr 
relieving  Mm  from  tnmUe  and  adyanoe  of  money.  > 
11ms  an  executor  m  possession,  is,  by  equity,  reliev** 
ed  from  the  aseless  ceremony  of  taking  a  decree  a- 
gainst  himself,  for  payment  of  debt  due  to  him  by 
the  deceased ;  and  for  that  reason,  an  executor  may 
pay  hiametf  at  short-hmid.  In  the  same  manner,  a 
wadsetter  in  possesdon  of  his  debtor's  land^  has  no 
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occasion  to  attach  the  rents  hy  ItgA  eseeutka  for 
payment  of  any  s^arate  debt  ^e  to  Mm  by  ^be  pt^ 
prietor :  kb  possessioii,  by  oonstrmction  of  equi^»  la 
beld  a  good  title ;  and  by  that  canstntctfon,  the  rentfi 
are  held  to  be  levied  indefioitdy ;  which  makes  way 
for  the  question.  To  itrhich  of  ihe  debts  they  ouj^ 
to  be  imputed  ?  T%te  same  question  may  ocomr  where 
poaseasion  is  attained  by  l^al  execution,  without  ooar^ 
sent  of  the  debtor.  A  creditor,  for  escainpl^  who 
eifters  into  poaseasion  by  Tirtue  <x£  an  aiQudication, 
aequireB  or  aucose^  to  persooud  debts  diie  by  the 
same  debtor :  Iheae,  in  every  question  with  the  d.ebt-» 
or  himself  are  justly  held  to  be  titles  of  possessioiit 
to  give  occasion  for  ihe  question.  To  what  particular 
debt  the  rent  should  be  imputed  ? 

Having  said  so  much  in  general,  the  intarpodtaon 
of  equity  to  regulate  the  various  eases  that  belong  to 
tlie  present  subject,  cannot  be  attended  with  any  de- 
gree of  intricacy.  The  road  is  in  a  good  measure 
paved  in  the  'pteeedmg  section ;  for  the  rules  there 
kid  down  with  regard  to  debts  of  all  different  Icfauh^ 
may,  with  very  little  variation,  be  readily  accom* 
modated  to  the  subject  we  are  now  handling.  For 
the  sake,  however,  of  illustrating  a  anbject  that  is 
ahnost  totally  overlooked  by  our  authors,  I  shall  men*' 
tion  a  few  rules  in  general,  the  application  of  whicit 
to  particular  eases,  will  be  extremely  easy.  Let  iM 
only  premise  what  is  hinted  above,  that  the  creditor 
in  possession  can  state  no  debts  for  ^^sliausting  the 
rents,  but  such  as  are  unexceptionably  due  by  the  pro« 
prietor :  for  it  would  be  against  equity,  as  well  as 
i^gainst  eommon  faiw,  that  aoy  man  should  be  pro- 
tected in  tiEie  poflBCflsipn  of  another^s  pikfpertf,  during 

the  very  time  <he  question  is  depending,  Aether  ha 

s  2 
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be  or  be  not  a  creditor.  Let  such  debts  then  be  the 
only  subject  of  our  speculation.  And  the  first  rule 
of  equity  is»  That  the  imputation  be  so  made,  as  tir 
prevent,  on  both  hands,  irritancies  and  forfeitures^ 
A  second  rule  is.  That,  in  pari  caw,  personal  debts 
ought  to  be  pdd  before  those  which  are  secured  hy 
infeftment.  And,  thirdly,  with  respect  to  both  kiiidsy 
That  sums  not  bearing  interest  be  extinguished  be^ 
fore  sums  bearing  interests 

,  It  is  laid  down  abore,  that  where  >  the  h^  of  air 
adjudication  is  in  hazard  of  expiring,  equity  demands 
that  the  rents  be  wholly  ascribed  to  th)e  adjudication^ 
But  it  may  happen,  in  soikie  instance?,  to  be  more 
eqiutaUe,  that  the  creditor  be  privileged  to  apply  the 
rents  to  the  bygone  mterest  due  upon  his  separAta 
debts;  and  this  privilege  will  be  indulged  him,  pro- 
vided he  rtenounoe  the  benefit  of  tfn  expired  legal. 

The  foregcung  rules  take  place  between  creditor 
and  debtor.r  A  fourth  rule  takes  jribee  anioAg  ere- 
ditors.  The  creditor  who  attains  possession  by  vir^ 
tue  of  a  preference  decreed  to  him  in  a  oompetitioaf 
with  co-ereditors,*  cannot  apply  the  rents  to  any  debt 
but  what  is  preferable,  before  those  debts  whidi,  hy 
the  other  creditors^  were  produced  in  the  process  of 
competition :  for,  after  usmg  his  preferable  right  to 
exclude  others,  it  would  be  unjust  to  apply  the  rents 
to  any  debt  that  is  not  effectual  against  ihe  creditors 
who  are  excluded.  This  would  be  taking  an  undue 
preference  upon  debts  that  have  no  title  to  a  prefer- 
ence. 

Hitherto  I  have  had  nothing  in  view  but  the  pos- 
session  of  a  sin^  fund,  and  the  rules  for  applying 
the  rent  of  that  fund,  where  the  possessor  hath  daims 
of  diflbrent  kinds.    But,  wiHi  very  liule  variation. 
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the  forcing  rules. may  be  applied  to  the  more  in- 
volved case  of  different  funds.   A  creditor,  for  exam- 
ple, upon  an  entailed  estate,  has  two  debts  in  his  per- 
son ;  one  contracted  by  the  entaUer,  upon  which  an 
adjudication  is  led  against  the  entailed  estate ;  ano- 
thw  contracted  by  the  tenant  in  tail,  which  can  only 
affect  the  rents  during  his  life.    It  is  the  interest  of 
the  substitutes,  that  the  rents  be  imputed  toward  ex- 
tinction of  the  entailer's  debt,  because  they  are  not 
liable  for  the  other.     The  interest  of  the  creditor  in 
possession  upon  his  adjudication  is  directly  opposite : 
it  is  his  interest  that  the  personal  debt  be  first  paid, 
for  which  he  has  no  security  but  the  rents  during  his 
debtor's  life.     Here  equity  is  clearly  on  the  side  of 
the,  creditor :  he  is  certans  de  damno  emtando^  and. 
the  substitutes  de  lucro  captando.    And  this  coin-, 
eides  with  the  second  case  stated  in  the  foregoing 
section  of  indefinite  payment. 


CHAP.  vn. 

Powers  qfa  court  qf  equity  to  remedy  what  is  nuper- 
feet  in  common  law,  with  respect  to  a  process. 

Under  the  shelter  of  common  law,  many  act  im- 
prudently, many  indecently,  and  not  a  few  act  against 
conscience  and  moral  honesty.  The  two  first  are  re- 
pressed by  censure,  public  and  private :  the  last,  a 
more  serious  matter,  is  repressed  by  a  court  of  equi- 
ty; which  will  not  sustain  either  a  claim  or  a  de- 
fence against  conscience,  however  well  founded  it  may 
be  at  cpmmon  law.  The  party  will  be  repelled  per^ 
sonali  otjectione  from  insisting  on  his  claim  or  de- 
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fence  Thk  pex^oinl  oligeedon  k,  with  it8{^ 
parscer,  the  tame  with  wiuit  is  tenatd  e9Ste/p^  doU 
m  the  Roman  law.  I  pvoeeed  to  examples ;  andt  fint« 
of  the  personal  objection  against  a  daknant.  An  iB» 
fbnnal  relaxation  of  a  debtor  denounced  rdM  an  a 
honiiog,  is  no  relaxation ;  and,  therefor^  wiU  not 
prevent  single  escheat  Bat  the  creditor  om  whoee 
homing  ^  escheat  had  faUen,  craving  preferenoe  on 
the  escheated  goods ;  in  was  objected.  That  he  liad 
consented  to  the  relaxation,  which  rtfmoved  the  in* 
formality  as  to  him ;  and  that  equity  wUt  not  sttflfar 
him  to  act  agdnst  his  own  deed.  The  court  accord^ 
ingly  excluded  him  permmaK  obfe^kme  from  quarrel-^ 
ling  the  relaxation  *  In  a  competition  between  twO' 
annualrenters,  the  first  of  whom  was  bound  to  the 
other  as  cautioner:  it  was  objected  to  the  first daina-' 
itag  preference,  That  it  was  ^;ainst  consdence  for 
him  to  use  his  preferable  infeftment  against  a  credit* 
01^  whose  debt  he  was  bound  to  pay.  The  Court  re- 
fused to  sustain  this  personal  objection ;  leaving  the 
second  annualrenter  to  insist  personally  against  the 
first  as  cautioner.f  This  was  acting  as  a  court  of 
common  law,  not  ad  a  court  of  equity.  The  prefiar^ 
able  annualrenter  ought  to  have  been  bavred  perso^ 
noli  olyectione  from  obstructing  execution  for  payment 
(^  a  debt,  which  he  himself  was  bound  to  pay  as 
cautioner.  In  the  Roman  law,  he  would  have  been 
barred  by  the  excepMo  dolL 

Next  as  to  personal  objections  of  this  kind  against 
defendants.  A  cautioner  for  a  curator  being  sued  for 
a  sum  levied  by  the  curator,  the  cautioner  objected. 
That  the  person  for  whom  he  stands  bound  as  can- 

*  Forbes^  Feb.  10, 1710,  Wallace  cmUra  Creditors  of  Spot 
't  Forbes,  Jafie  28, 17 1  J,  Baird  contra  Mortbner. 
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tioner  could  not  be  curator,  as  there  is  a  prior  act 
of  curatory  standing  nureduood.  An  endeavour  to 
break  loose  from  a  fair  engagement  being  against 
iMmsci^ce»  tiie  cautioner  was  repdled  perwMU  qh- 
jmfiAfme  £n»a  insisting  in  Us  objection.*  A  verbal 
promise  to  dispone  lands  is  not  made  effectual  in 
eqittfy ;  because  a  court  of  equity  has  no  power  t6 
overturn  common  law,  which  induces  repentance 
tiU  writ  be  interposed.  But  a  disponee  to  land  iiv- 
sisting  upon  performance,  the  disponer  objected  a 
nullity  in  the  disposition.  He  was  barred  personaU 
obfecticne  from  pleading  the  objection,  because  he  had 
verbally  agreed  to  ratify  the  disposition.! 

There  is  one  ease  in  which  the  personal  objection 
cannot  be  listened  to,  and  that  is,  where  an  objection 
is  made  to  the  pursuer's  title.  The  reason  is,  that  it 
18  pars  Judids  to  advert  to  the  pursuer's  title,  and 
9ever  to  sustain  process  upon  an  insufficient  title, 
whether  objected  to  or  not.  Thus>  agdnst  a  poind* 
ing  of  the  ground,  which  requires  an  infeftment,  it 
being  objected.  That  the  pursuer  was  not  infeft,  it 
was  answered.  That  the  defendant,  who  is  superior, 
has  been  charged  by  tiie  pursuer  to  infeft  him ;  and 
that  the  defendant  ought*  to  be  barred  personaU  ob^ 
JecHane  from  pleading  an  objection  arising  from  his 
Own  fiault.  The  Court  judged,  That  it  is  their  duty 
to  refuse  action,  ipiless  upon  a  good  title ;  and  that 
no  personal  objection  agaixist  a  defendant  can  supply 
the  want  of  a  title.! 

*  Burie,  Dec  5,  l€S7>  RoHok  e^Hrs  Cro8biw« 

t  Feb.  SS,  17i5,  Clirffllies  eonCra  Ckutie. 

t  Dum,  June  20^  l6S7,  Ltfrd  Touch  imira  Lsird  Hacdies- 
mill ;  Stair,  Gosfovd,  J«ne  25,  i66S,  Heriot«wKra  Town  of  Edin- 
burgh. 
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CHAP.   VIII. 

Powers  of  a  court  of  equity  to  remedy  what  is  imper^ 
fsct  in  common  law  with  req)eet  to  kgal  execution. 

This  chapter  splits  naturally  into  two  secticms. 
First,  Where  the  common  law  is  defective.  Second, 
Where  it  is  oppressive  or  unjust. 


SECT.  I. 

Where  the  common  law  is  de/ective. 

It  is  natural  to  believe,  and  it  holds  in  fact,  that  the 
different  executions  for  payment  of  debt  founded  on 
common  law,  relate  to  those  cases  only  which  most 
frequently  occur  in  practice.   Upon  a  debtor^s  failing 
to  make  payment,  his  land  is  attached  by  an  appris- 
ing, his  moveables  by  poinding,  and  the  debts  due 
him  by  arrestment  and  forthcoming.    But  experience 
discovered  many  profitable  subjects  that  cannot  be 
brought  under  any  of  the  foregoing  executions.   And 
even  with  respect  to  common  subjects,  several  pecu- 
liar circumstances  were  discovered,  to  which  the  ex- 
ecutions mentioned  are  not  applicable.    A  court  of 
common  law,  which  cannot  in  any  article  exceed  the 
bounds  of  common  law,  has  not  power  to  supply  any 
of  these  defects.     This  power  is  reserved  to  a  court 
of  equity,  acting  upon  a  principle  of  justice  often  a- 
bove  mentioned,  namely.  That  wherever  there  is  a 
right  it  ought  to  be  made  effectual 
This  section  comprehends  many  articles.   1st,  Sub- 
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jects 'dnt  euaofc  be  attadied  by  the  exeeutions  of 
Gommon  law.  fid,  Cireamrtonces  wb&re  even  com- 
mxm  subjects,  are  withdrawa  from  these  executioos. 
Sd,  These  ezeeatkms  are  in  some  cases  imperfect. 
4th,  Thejr  senre  only  to  make  debts  effectual,  and 
give  no  aid  to  other  claims. 


Abt.  I.  SulffeeU  that  cannot  be  attached  bjf  the  ewe-* 

'   cations  of  common  law. 

The  common  law  is  defective  with  respect  to  a 
variety  of  subjects  that  cannot  be  attached  by  any  of 
its  executions ;  a  reversion,  for  example,  a  bond  se- 
cluding executors,  a  sum  of  money  with  which  a  dis- 
position of  land  is  burdened,  &c  These  are  all  car- 
ried by  an  adjudication  invented  by  the  sovereign 
court.  They  could  not  be  carried  by  an  apprising 
in  the  form  of  common  law :  nor  can  they  be  carried 
by  an  acyudication  put  in  place  of  an  apprising  by 
the  act  1672,  which,  by  the  act  itself,  is  confined  to 
land,  and  to  what  rights  are  properly  accessory  to 
land,  real  servitiuies,  for  example,  and  such  like. 
But  this  is  not  all.  There  are  many  other  rights^and 
privileges,  to  attach  which  no  execution  is  provided. 
A  debtor  has,  for  example,  a  well-founded  claim  for 
voiding  a  deed  granted  by  him  in  his  minority, 
greatly  to  his  hurt  and  lesion ;  but  he  is  bankrupt, 
and  perversely  declines  a  process,  because  the  benefit 
must  accrue  to  his  creditors ;  he  will  neither  convey 
his  privilege  to  them,  nor  insist  on  it  himself.  A 
reduction  on  the  head  of  deathbed  is  an  example  of 
the  same  kind.  There  are  many  others.  If  a  man 
fail  to  purge  an  irritancy,  the  common  law  admits 
pot  his  creditors  to  purge  in  his  name ;  and  they  can^ 
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not  in  their  awn»  unlest  tiie  privilege  becenTejed  to 
tham.  A  court  of  eqpiity  supplies  these  defieds  off 
common  law;  and,  witlumt  necessity  either  of  a  vo« 
luntary  or  jndidal  conveyance,  entitles  creditors  «fc 
sbort-hand  to  avail  themselves  of  snch  privilegetfw 
They  are  empowered  to  prosecntethe  same  for  tbeig 
own  advantage;  in  the  same  manner  as  if  thedebtor 
had  done  them  justice,  by  making  a  conveyaace  in 
their  favour* 


Art.  II.  CireufMta$u:es  where  even  common  nUffecte 
are  withdrawnjhm  these  esecnU&ne. 

I  GIVE  the  following  instances.    First,  The  ap* , 
prisings  of  common  law  readh  no  land  but  where  the 
debtor  is  infeft.    The  apprising  a  minute  of  sale  of 
land,  and  a  disposition  without  infeftment,  was  intro- 
duced by  the  sovereign  coturt. 

Second,  John  is  creditor  to  James,  and  James  to 
William.  To  convey  the  last-mentioned  debt  to  John, 
common  law  requires  an  arrestment  and  process  of 
forthcoming.  But  what  if,  before  John  proceed  to 
execution,  William  die,  and  no  person  is  found  tore- 
present  him  ?  In  this  case  there  is  no  place  for  an 
arrestment ;  and  yet  John  ought  not  to  be  disappoint- 
ed of  his  payment.  The  Court  of  Session  must  sup- 
ply the  defect,  by  adjudging  to  John  the  debt  due 
by  William  to  James. 

Third,  Execution  for  payment  of  debt  supposes  a 
piora  on  the  debtor's  part ;  and  a  judge  cannot  war- 
rantably  authorise  such  execution  where  there  is  no 
mora.  This  holds  even  in  a  process  for  pajrment. 
Nor  is  there  any  foundation  in  equity,  more  than  at 
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Mnunon  Isw^  £ir  a  proeem  before  tke  term  of  pay* 
ment.  Where  the  debtor  is  jeady  to  fiilfil  his  en* 
gagemeat  at  the  term  covenanted,  and  is  guilty  of  no 
failure,  justiee  will  not  snffier  him  to  be  vexed  with 
a  process*  But  with  reqiect  to  an  annuity,  or  any 
mm  payable  at  diffiBorent  termsi  if  the  debtor  be.once 
M  maru  to  maloe  a  process  necessary  for  payment  of 
a  part  actually  doe,  a  decree  may  not  only  be  pro« 
noimced  for  payment  of  that  part,  but  also  for  what 
will  afterward  become  due,  superseding  execution  till 
the  debtor  be  m  mora.  Equity  supports  this  exteo- 
sion  of  the  common  law,  which  is  beneficial  to  the 
creditor  by  easing  him  of  trouble,  and  no  less  to  the 
debtor,  by  preventing  die  costs  that  he  would  other* 
wise  be  subjected  to  in  case  of  future  mora. 

From  these  pridciples  it  appears,  that  a  process  for 
poinding  the  ground  before  the  term  of  payment, 
ought  not  to  be  sustained,  more  than  a  process  against 
the  debtor  personally  for  payment.  I  observe,  in- 
deed, that  a  process  of  maiUs  and  duties  has  been  sus- 
tomed  after  the  legal  term  of  Martinmas,  though 
Candlemas  be  the  customary  term  of  payment.*  But 
the  reason  of  this  singularity  is,  that  originally  Mar- 
tinmas was  the  conventional  term  of  corn-rent,  and 
for  that  reason  was  established  to  be  the  legal  term. 
It  crept  in  by  practice  to  delay  payment  till  Candle- 
mas,  in  order  to  give  the  tenant  time  to  thrash  out 
his  corns.  And  for  some  centuries,  this  delay  was 
esteemed  an  indulgence  only,  not  a  matter  of  right. 
But,  now  that  long  custom  has  become  law,  and  that 
a  tenant  is  understood  not  to  be  bound  to  pay  his 
corn-rent  before  Candlemas,  a  court,  whether  of  com- 

*  Dune,  Feb.  5»  1624,  Wood  centra  Waddel. 
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monlawor  of  equity,  will  not  readily  stiatain  the  pro- 
eess  before  Candlemas. 

A  process  of  forthcoming  is  in  a  different  condi- 
tion ;  for  being  held  necessary  to  complete  the  right 
of  the  arrester,  it  may  in  that  view  proceed  before  the 
term  of  payment  of  the  debt  arrested.*  The  same 
holds  in  a  process  for  poinding  the  groimd»  if  it  be 
necessary  to  complete. a  base  infeftment  by  making  it 
publicf 

There  is  one  general  exception  to  the  forgoing 
rule,  That  if  a  debtor  be  vergens  ad  tnopiam,  execu- 
tion may  in  equity  proceed  against  him  for  security. 
Thus,  arrestment  in  security  was  sustained,  where 
the  debtor  was  in  declining  circumstances4  The  de- 
fendant's testator  gave  the  plaintiff  £1,000,  to  be  p^d 
at  the  age  of  twenty-one  years.  The  bill  suggested, 
that  the  defendant  wasted  the  estate ;  and  prayed  he 
might  give  security  to  pay  this  legacy  when  due ; 
which  was  decreed  accordingly^^  . 

Fourth,  In  the  commoti  law  of  England,  there  is 
one  defect  that  gives  access  to  the  most  glaring  in- 
justice. When  a  man  dies,  his  real  estate  is  with- 
drawn from  his  personal  creditors,  and  his  personal 
Estate  from  his  real  creditors.  The  common  law  af- 
fords not  to  a  personal  creditor  execution  against  the 
land  of  his  deceased  debtor,  nor  to. a  real  creditor 
execution  against  the  moveables  ;  and  by  this  means 
a  man  may  die  in  opulent  circumstances,  and  yet 

*  Dune,  Febi  21,  l624«  Brown  contra  Johnston.  Durie»  July 
3,  l6^8,  Scot  contra  Laird  of  Drumlanrig. 

f  Gilmour^  Feb.  l662»  Douglas  amtra  Tenants  of  Kinglassie. 

}:  Stair,  July  17,  l678.  Laird  Pitmedden  contra  Patersons; 
Home,  Feb.  27*  175S,  Meres  cotdra  York-buildings  Co. 

§  i:  Chancery  Cases^  121. 
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many  of  his  creditors  be  forfeited.  Whether  the 
Court  of  Chancery  interposes  in  this  case^  I  am  un- 
certain. In  the  following  cade  it  cannot,  I  Uta  cerw 
tain,  fail  to  interpose ;  and  that  is,  where  a  debtor^ 
having  a  near  prospect  of  death,  bestows  all  his  mo- 
ney on  land,  in  order  to  disappoint  his  personal  cre- 
ditors. The  conmion  law  affords  not  a  remedy,  be- 
cause the  purchasing  land  is  a  lawful  act ;  and  the 
common  law  looks  not  beyond  the  act  itself.  But  the 
Court  of  Chancery  is  not  so  circumscribed.  If  the 
guilt  appear  from  circumstances,  the  coiirt  will  re- 
lieve against  the  wrong,  by  decreeing  satisfaction  to 
the  personal  creditors  out  of  the  real  estate. 

Fifith,  A  process  at  common  laiv  reacheth  no  man 
but  within  the  jurisdiction.  If  a  debtor,  therefore,  be 
in  foreign  parts,  a  judgment  cannot  pass  against  him, 
because  he  cannot  be  cited  to  appear  in  court ;  and 
execution  cannot  be  issued  against  his  effects  without 
a  judgment.  This  defect,  which  interrupts  the  course 
of  justice,  is  in  Scotland  remedied  by  a  citation  at  the 
market-cross  of  Edinburgh,  pier  and  shore  of  Leith, 
introduced  by  the  sovereign  court,  acting  upon  the 
foregoing  principle.  That  where  there  is  a  right,  it 
ought  to  be  made  effectual.  In  England,  a  person 
abroad  cannot  be  cited  to  appear  even  in  the  Court  of 
Chancery.  This  Court,  however,  affords  a  remedy. 
It  will  not  warrant  a  citation  against  any  person  who 
is  not  within  the  jurisdiction  of  the  court,  but  it  will 
appoint  notice  to  be  given  to  the  debtor ;  and  if  he 
appear  not  in  his  own  defence^  the  court  will  out  of 
his  effects  decree  satisfaction  to  the  creditor.  Thus, 
ttjion  an  affidavit  that  the  defendant  was  gone  into 
Holland  to.  avoid  the  plaintiff^  demand  against  him» 
and  he  having  been  arrested  on  an  attachment,  and  a 
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eqiieorpuM  returned  hy  the  sheriflP,  theCottft  df  Chan- 
eery  granted  a  seqaestrataon  of  the  real  and  peHNmUl 
estate.^  By  virtue  of  die  same  power  supplying  the 
defects  of  common  law,  the  Court  of  Session  gires 
authority  to  attach  moveables  in  this  country  belong- 
ing to  a  foreigner,  in  order  to  convert  them  into  mo- 
ney for  payment  to  the  creditor  who  applies  for  the  at- 
tachment. And  as  the  foreigner  cannot  be  cited  to 
appear  in  the  Court  of  Session,  notice  will  be  appoint- 
ed to  be  given  him,  that  he  may  appear  if  he  think 
prbp^.  Where  a  debtor,  lurking  somewhere  in  Scot- 
land, cannot  be  discovered,  the  Court  of  Session  makes 
no  difficulty  to  order  him  to  be  dted  at  that  head  bo- 
rough with  which  he  appears  to  have  the  greatest 
connection. 


Art.  III.  J%eM  eMCuHoM  an  in  eome  atget  imper^ 

The  executions  of  common  law,  even  where  there 
is  sufficiency  of  effects,  ftdl  sometimes  short  of  the  end 
proposed  by  them,  that  of  operating  payment.  I  ^ve 
ibr  example  the  English  writ  Elegit^  that  which  cor^ 
responds  the  nearest  to  our  adjudication.  The  chief 
dilference  is,  that  an  Elegit  is  a  legal  security  only, 
and  transfers  not  the  property  to  the  creditor.  Hence 
it  follows,  that  though  the  interest  of  the  debt  exceed 
the  rent  of  the  land,  the  creditor  must  be  satisfied 
with  the  possessi(m ;  and  hath  no  means  at  common 
law  to  obtain  payment  of  his  capital,  or  in  place  of 
it  to  obtain  the  property  of  the  land.  But  as  in  this 
ease,  the  execnti(m  is  obviously  imperfect,  hurting  the 

•  1.  Vrnnm  S44. 
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creditor  without  benefiting  Uie  debtor,  the  Conrt  of 
Chancery  will  supply  the  defect,  by  ordering  the  land 
to  be  sold  for  payment  of  the  debti 


Abt.  IV.  J%ey  serw  <miy  to  make  debts  ^gpBciwd^ 
and  give  no  aid  to  ciiher  daims. 

Bbsibe  for  payment  of  debt,  execution  sometimes 
Is  necessary  for  maldng  other  claims  effectual ;  and 
here  also  the  common  law  is  imperfecta  To  reinody 
this  imperfection,  adjudications  in  implement,  decla- 
ratory adjudications,  &e/  were  in  Scotland  invented 
by  the  sovereign  court<  The  following  case  shews 
the  n^essity  of  a  declaratory  adjudication. 

Sir  Robert  Munro,  debtor  to  Andrew  Drummond, 
banker,  assigned  to  John  (Gordon,  ^  in  trust,  and  for 
<<  the  use  of  the  said  Andrew  Drummond,'*  certain 
subjects,  and,  in  particular,  an  adjudication  led  by 
him  against  Mackenzie  of  Redcastle's  estate.  After 
Gordon's  death,  Andrew  Drummond,  upoii  this  ad*- 
judication,  as  his  title,  brought  a  process  of  mails  and 
duties  against  the  tenants  of  Redeastle.  The  objec- 
tion  was.  That  the  pursuer,  having  no  conveyance 
from  Gordon,  has  no  title  to  carry  on  this  process. 
The  judges  agreed  upon  the  following  propositions : 
Ist,  That  the  trust  being  given  to  John  Gordon  only, 
and  not  to  his  heirs,  was  at  an  end  by  his  death ;  for 
there  cannot  be  a  trust  without  a  trustee.  8d,  That 
Sir  Robert  Munro  being  divested  by  the  trust-deed, 
the  adjudication  returns  not  to  him  by  the  death  of 
the  trustee.  3d,  That  though  the  person  for  whom 
the  trust  is  created  may,  in  his  own  name,  insist  in 
every  personal  action  flowing  from  the  trust,  yet  none 
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but  the  trustee  can  insidt  in  any  real  action  founded 
on  the  adjudication ;  because  the  trustee  only  is  vest- 
ed in  it.  These  points  being  settled,  the  difficulty 
was,  to  find  out  a  legal  method  for  establishing  the 
adjudication  in  the  person  of  Andrew  Drummond ; 
and  the  judges  came  all  into  the  following  opinion. 
That  Andrew  Drunmiond's  only  method  was,  to*  raise 
a  declaratory  adjudication,  calling  all  parties  that 
may  appear  to  have  interest,  namely,  the  representa^ 
tives  of  John  Gordon,  and  of  Sir  Robert,  and  con^^ 
eluding,  that  the  adjudication  thus  left  in  medio 
should  be  adjudged  to  him,  in  order  to  make  effectu* 
al  the  purposes  of  the  trust.  This  can  be  done  by 
the  Court  of  Session  supplying  defects  in  common 
law.  An  action  was  competent  to  Andrew  Drum- 
mond against  John  Gordon  himself,  to  denude  of  the 
adjudication ;  and  the  declaratory  adjudication  comes 
in  place  of  that  action.* 

The  common  law  is  defective  with  respect  to  those 
who  are  in  meditalume  Jki^4B^  in  order  to  avoid  pay- 
ment of  their  debts ;  but  a  court  of  equity  lends  a 
helping  hand,  by  granting  warrant  for  seizing  the 
debtor,  and  incarcerating  hini,  unless  he  find  bail  for 
his  appearance.  But  this  is  not  done  rashly,  upon 
the  naked  complaint  of  the  creditor.  He  is  bound 
first  to  give  evidence  of  his  debt :  he  is  boimd  next 
to  explain  the  reasons  of  his  suspicion  ;  and  if  these 
be  found  groundless,  or  no  sufficient  cause  of  suspi- 
cion, the  warrant  will  be  refused :  he  is  bound  to 
give  his  oath  of  credulity,  that  he  verily  believes  his 
debtor  to  be  in  meditatione  Jiig<e.  And,  in  the  last 
place,  he  is  bound  to  give  security  for  damages,  in 

*  Andrew  Dnimmond  cmkra  Mackensie  of  B^dcmtlt,  Juae^O, 
1758. 
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case  of  wi'aagauB  deteotiaii.^  Damages 'W0  be  a#i 
warded  accordingly,  if  upon  trial  it  be  foand^  either: 
that  bis  claim  of  debt  was  groundless*  or  that  he  faih 
to  prove  the  facts  alleged  by  him  to  justify  his  8uqpi«-t 
don  of  a  mMtmtiofiig^. 


SECT.  II. 

Where  the  common  law  with  respect  to  execution  i$ 

oppresdve  or  unjust 

lExECUiON  for  payment  of  debt  is  the  operation  of 
t)|e  judge  or  magistrate,  interposii^  in  behalf  of  a: 
creditor  to  whom  the  debtor  refuses  or  neglects  to  do. 
justice.    It  is  the  duty  of  a  debtor  to  convert  his  ef- 
fects into  money  in  order  to  pay  his  debts ;  and  if  he 
prove  refractory  or  be  negligent,  it  is  the  duty  of  the. 
judge  to  interpose,  and,  in  his  steady  to  do  what  he 
himself  ought  to  have  done.f   Hence  it  appears,  that 
the  judge  ought  not  to  authorise  execution  against 
any  subject  which  the  debtor  himself  is  not  bound  to 
surrender  to  his  creditors.    But  a  court  <^  common 
law,  confined  by  general  rules,  regards  no  circum* 
stance  but  one  singly.  Whether  the  subject  belong  to 
the  debtor :  if  it  be  his  propeaiy,  execution  issues ; 
and  it  is  not  considered  whether  it  would  be  jtist  in 
the  debtor  to  apply  this  subject  for  payment  of  his 
debts.   A  man  who,  by  fraud  or  other  illegal  means^  • 
has.  acquired  d^e  property  of  a  subject,  is  not  bound 
'  to  convey  thw  subject  to  his  creditors :  <m  the  con- 
trary, he  is  in  conscience  bound  to  restore  it  to  the 

*  Sm  act  of  •edanat,  Dec.  IS,  l6lS. 
t  Hifltoriod  bw-tnust^  ftm^  18,  «t  Ite  batting. 
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person  injured,  in  order  to  repair  the  wrong  he  haa 
done.  And  in  such  a  case,  a  court  of  law  ought  not 
to  interpose  in  behalf  of  the  creditors,  but  in  behalf 
of  the  person  injured.  A  court  of  equity,  according-^ 
ingly,  correcting  the  injustice  of  common  law,  will 
refuse  its  aid  to  the  creditors,  who  ought  not  to  de- 
mand from  their  debtor  what  in  conscience  he  ought 
to  restore  to  another ;  and  will  give  its  aid  to  that 
other  for  recovering  a  subject  of  which  he  was  un* 
justly  deprived- 
Having  thus  given  a  general  view  of  the  subject^ 
I  proceed  to  particulars ;  and  shall  first  state  a  case, 
where  a  merchant,  in  immediate  proqpeet  of  bank-* 
ruptcy,  purchases  goods  and  takes  delivery  without 
any  view  of  paying  the  price.  This  is  a  gross  cheat 
in  the  merchant,  which  binds  him  in  common  justice 
to  restore  the  goods.  A  court  of  common  law,  how- 
ever, regardless  of  that  circumstance,  will  authorise 
the  bankrupt's  creditors  to  attach  these  goods  for  their 
payment,  as  being  his  property.  This  act  of  injus- 
tice ought  to  be  redressed  by  a  court  of  equity :  if 
the  goods  be  claimed  by  the  vender,  the  court  of  equi- 
ty, barring  execution  by  the  creditors,,  will  decree  the 
goods  to  be  restored  to  him.  Thus,  a  reduction  upon 
the  head  of  the  cheat  mentioned,  was  sustained  against 
the  bankrupt's  creditors,  arresting  the  subject  pur- 
chased in  the  hands  of  the  person  to  whom  it  was 
delivered  for  behoof  of  the  purchaser.*  Mrs.  RoUand 
obtained  a  eesno  bon&rumf  anno  1748,  and  began 
again  to  trade  as  formerly.  In  the  year  1749f  she 
purchased  a  cargo  of  wine  from  Main  and  Company 

*  Stair,  FouHUlnhall,  December  22,  1 680,  FHnce  ctmira  Pal- 
lat ;  Dalrymple,  Bruce,  January  18,  1715,  Main  amim  MaKwdl; 
Deoember  8,  1786,  Sir  John  Ingln  amfra  Boyal  Bank. 
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in  Lisbon.  She  oommissioned  another  cargo  from 
them.  May  1750,  which  was  airested  at  Leith  by  one 
of  her  creditors,  against  whom  she  had  obtained  the 
cemo  banorum.  The  venders  appeared  in  the  forth* 
coming,  and  were  preferred  to  the  cargo  for  payment 
of  the  price,  upon  the  following  medium.  That  it  was 
fraudulent  in  Mrs.  Rolland  to  commission  goods  from 
her  foreign  correspondents,  when  she  must  have  been 
conscious  that  they  would  not  have  trusted  her  had 
they  been  informed  of  the  cessio.* 

The  same  must  hold  with  respect  to  land,  when 
purchased  fraudulently :  when  the  purchaser's  credit- 
or commences  his  adjudication,  the  vender  will  be 
admitted  for  his  interest,  and  the  following  objection 
will  be  sustained  in  equity,  '*  That  the  land  ought 
^  not  to  be  adjudged  to  the  creditor,  but  restored  to 
"  him,  the  vender,  to  repair  the  wrong  done  him." 
I  put  another  case.  In  a  process  of  adjudication,  a 
man  who  had  purchased  the  land  by  a  minute  of  sale 
before  the  adjudication  was  commenced,  appears  for 
his  interest :  ought  he  not  to  be  preferred  ?  His  ob- 
jection against  the  adjudger  appears  good  in  two  re- 
spects :  it  would,  in  the  first  place,  be  unjust  in  the 
proprietor  to  grant  to  his  creditor  a  security  upon 
that  subject ;  and  it  is,  therefore,  unjust  in  the  cre- 
ditor to  demand  the  security  by  legal  execution :  in 
the  next  place,  it  would  be  unjust  in  the  court  to  au- 
thorise execution  against  a  subject  which  the  debtor 
is  not  bound  to  surrender  to  his  creditors ;  but,  on 
the  contrary,  ia  strictly  bound  to  convey  it  in  terms 
of  the  minute  of  sale. 

I  illustrate  this  doctrine  by  applying  it  to  a  subject 
of  some  importance  that  has  been  frequently  canvas- 

*  Andrew  Forbes  contra  Main  and  Company,  Feb.  25, 1752. 
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sed  in  the  Conrt  of  Session.  A  factor  having  aoUt 
his  constituent's  goods,  took  the  obligation  lor  the 
price  in  his  own  name,  without  mentioning  his  con- 
stitu^it.  The  factor  having  died  bankrupt,  the 
question  arose,  Whether  the  sum  in  this  obli'- 
gation  was  to  be  deemed  part  of  his  moveable 
estate  affectable  by  his  creditors ;  or  whether  he 
was  to  be  deemed  a  nominal  creditor  only,  and  a 
trustee  for  his  constituent.  The  common  law» 
garding  the  words  only,  considers  the  €d>ligation 
belonging  to  the  deceased  factor :  but  equity  takes 
under  consideration  the  circumstances  of  the  case, 
which  prove  that  the  obligation  was  intended  to  be 
taken  j^/lortb  nomine^  or  ought  to  have  been  so  in- 
tended j  and  that  the  factor's  creditors  are  in  equity 
barred  from  attaching  a  subject  which  he  was  bound 
to  convey  to  his  constituent.  The  constituent  was 
accordingly  preferred.*  A  employs  B  as  his  factor 
to  sell  cloth.  B  sells  on  credit,  and,  before  the  money 
is  paid,  dies  bankrupt  This  money  shall  be  paid  to 
A,  and  not  to  the  administrator  of  B :  for  a  factor  is 
in  elSect  a  trustee  only  for  his  principal.f  Hu^ 
Murray,  named  executor  in  Sir  James  Rochead's  tes- 
tament, appointed  a  factor  to  act  for  him.  At  clear- 
ing accounts  there  was  a  balance  of  £268  sterling  in 
the  hands  of  the  factor,  for  which  he  granted  bill  to 
Murray,  his  constituent,  and  of  the  same  date  obtain- 
ed from  him  a  discharge  of  the  factory.  Murray, 
the  executor,  having  died  insolvent,  the  said  biU,  as 
belonging  to  him,  was  c<mfirmed  by  his  creditors. 
Sir  James's  next  of  kin  claimed  the  sum  in  the  bill 

*  Stair,  June  9, 1669»  Street  contra  Home.    The  like,  Foibef, 
March  15,  1707,  Hay  amlra  Hay. 
t  2.  Vemofii  6S8. 
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as  part  of  his  executry,  or  as  the  produce  of  it.   They 
urged,  That  though  the  bill  was  taken  payable  to 
Murray  singly,  yet  the  circumstances  of  the  case 
evince,  that  it  was  taken  payable  to  him  in  quality 
of  ejtecutor,  and  that  he  was  bound  to  account  for  it 
to  Sir  James's  next  of  kin.     They  accordingly  were 
preferred.*    For  the  same  reason,  if  an  executor,  in- 
stead of  receiving  payment,  take  a  new  bond  from  a 
debtor  of  the  deceased  with  a  cautioner,  and  discharge' 
the  original  bond,  this  new  bond,  being  a  surrogatum 
in  place  of  the  former,  will  be  considered  in  equity 
as  part  of  the  effects  of  the  deceased :  and  will  not 
be  affectable  by  the  creditors  of  the  executor.f    And 
if  the  debt  be  lost  by  the  bankruptcy  of  the  debtor 
and  his  cautioner,  equity  will  not  charge  the  execu- 
tor with  it,  but  will  only  decree  him  to  assign  the 
security.^     Boylstoun  having  given  money  to  one 
Makelwood  to  buy  a  parcel  of  linen-cloth  for  him, 
she  bought  the  goods,  but  without  mentioning  her 
employer.   Her  creditors  having  arrested  these  goods, 
Boylstoun  appeared  for  his  interest.    The  vender 
deposed,  that  he  understood  Makelwood  to  be  the  pur- 
chaser for  her  own  behoof.    She  deposed  updn  the 
commission  from  Boylstoun,  and  that  with  this  mo- 
ney she  bought  the  cloth  for  his  behoof.    The  court, 
in  respect  that  the  goods  being  sold  to  Makelwood  for 
her  own  behoof,  became  her  property,  therefore  pre- 
ferred her  creditors  the  arresters.^     This  was  act- 
ing as  a  court  of  common  law.     The  property  no 
doubt  vested  in  Makelwood,  because  the  goods  were 
sold  and  delivered  to  her  for  her  own  behoof :  but 

•  January  4,  1744,  Sir  John  Baird  contra  Creditors  of  Murray. 
+  Suir,  book  8,  tit.  8,  (  71.  J  1.  Chancery  cases,  74. 

i  Stair,  January  S4,  1G78,  Boylstoun  eonira  RobertMMi. 
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that  circumstance  is  far  from  being  decisive  in 
point  of  equity.  It  ought  to  have  been  considered, 
that  though  the  transference  of  property  be  ruled  b^ 
the  will  of  the  vender,  yet  that  it  depends  on  the  will 
of  the  purchaser  whether  to  accept  delivery  for  his 
own  behoof  or  for  behoof  of  another.  Here  it  dear* 
ly  appeared,  that  Makelwood  bought  the  goods  for 
behoof  of  Boylstoun ;  and  that,  in  effect,  she  was  trus- 
tee only  in  the  subject :  the  legal  right  was  indeed  in 
her,  but  the  equitable  right  clearly  in  Boylstoun.  It 
ought  to  have  been  considered  further,  that  Makel- 
wood having  laid  out  Boylstoun's  money  in  purcha^- 
ing  the  cloth,  was  bound  in  justice  to  deliver  the  cloth 
to  Boylstoun ;  and  therefore,  that  he  in  equity  ought 
to  have  be^n  preferred  to  her  creditors,  even  though 
she  had  been  guilty  of  making  the  purchase  for  her 
own  behoof. 

Such  is  the  relief  that,  by  a  court  of  equity,  is  af- 
forded to  the  person  who  has  the  Suitable  daim, 
while  matters  are  entire,  and  the  subject  m  medio. 
But  now,  supposing  the  execution  to  be  completed, 
and  the  property  to  be  transferred  to  the  creditor  ig- 
norant of  any  claim  against  his  debtor,  as,  for  exam- 
ple, by  a  poinding  or  by  an  adjudication  with  a  de- 
cree  declaring  the  legal  to  be  expired ;  what  shall  be 
the  operation  of  equity  in  that  case  ?  In  answer  to 
this  question,  it  holds  in  general  without  a  single  ex- 
ception,  That  a  bona  fide  purchaser  lies  not  open  to 
a  challenge  in  equity  more  than  at  common  law ;  be- 
cause no  man  can  be  deprived  of  his  property  except 
by  his  consent  or  his  crime. 

I  proceed  to  another  branch  of  the  subject.  Exe- 
cution, both  personal  and  real,  for  payment  of  debt,  is 
afforded  by  the  law  of  all  countries :  but  execution  in- 
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tended  against  the  refractory  only,  is  sometimes  ex* 
tended  beyond  the  bounds  of  humanity ;  and  equity 
is  interposed  against  rigorous  creditors,  where  it  can 
be  done  by  some  rule  that  is  applicable  to  all  cases  of 
the  kind.  Two  rules  have  been  discovered,  which 
judges  may  safely  apply  without  hazard  of  becoming 
arbitrary.  The  first  governs  those  cases  where  there 
is  such  a  peculiar  coimection  between  the  debtor  and 
creditor,  as  to  make  kindness  or  benevolence  their 
reciprocal  duty.  In  such  cases,  if  the  creditor  carry 
his  execution  to  extremity,  and  deprive  the  debtor  of 
bread,  he  acts  in  contradiction  to  his  positive  duty, 
and  a  court  of  equity  will  interpose  to  prevent  the 
wrong.  The  rule  is.  That  a  competency  must  be  left 
to  the  debtor  to  preserve  him  from  indigence.  Thus, 
in  the  Roman  law,  parents  have  benqficium  competent 
ius  against  their  children,  and  a  patron  against  his 
client  ;*  a  man  against  his  wife  ;f  and  the  same  ob- 
tains in  an  actio  pro  sacio.X  The  rule  was  applied 
by  the  Court  of  Session  to  protect  a  father  against 
his  children,  February  21, 1745,  Bontein  of  Mildovan, 
where  two  former  decisions  on  the  other  side  were 
overruled.  The  common  law,  in  affording  execution 
against  a  debtor,  intends  not  to  indulge  the  rigour  of 
creditors,  acting  in  direct  contradiction  to  their  duty. 
But  as,  in  making  laws,  it  is  impracticable  to  foresee 
every  limitation,  the  rule  must  be  made  general, 
leaving  to  a  court  of  equity  to  make  exceptions  in 
singular  cases. 

The  other  rule  is  more  general,  and  still  more  safe 
in  the  application.  Personal  execution  was  con- 
trived to  force  the  debtor,  by  the  terror  and  hardship 

*  L.  17>  De  ve  judicata.        f  $  57,  Inrtit  de  aclionibus. 

X  L.  16|  De  re  judicata. 
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of  iieraonal  reetraint,  to  discover  his  effects,  and  to  do 
justice  to  his  creditors.  But  if  the  squahr  eareert^, 
a  species  of  torture,  cannot  draw  a  eonfessioli  of  eon- 
ceakd  effects,  the  unhappy  prisoner  must  be  held  ki- 
socent ;  and  iqpon  that  supposition,  personal  restraint 
J8  no  less  inconsistent  with  justice  than  with  huma- 
nity. Hence  the  foundation  of  the  eemo-  banarum, 
by  which  the  debtor,  after  his  innocence  is  proved  by 
the  torture  of  personal  restraint,  recovers  his  liberty^ 
upon  conveying  to  his  creditors  all  his  effects.  And 
in  Scotland  this  action  was  known  as  far  bade  as  we 
have  any  written  law. 


APPENDIX  to  Chap.  VIII. 

W^HEN  a  creditor  leads  an  adjudication  for  a  great- 
er sum  than  is  due,  it  is  held,  that,  at  common  laW, 
the  adjudication  is  totally  void.  The  reason  given 
is.  That  an  adjudication,  being  an  indivisible  right, 
cannot  subsist  in  part,  and  fall  in  part.  At  the  same 
time  it  is  admitted,  that  where  the  pluris  petitio  is 
occasioned  by  an  innocent  error,  without  any  mala 
fides  in  the  creditor,  the  adjudication  ought  to  be 
supported  as  a  security  for  what  is  justly  due,  not 
only  in  accounting  with  the  debtor,  but  even  in  a 
competition  with  co-creditors ;  and  that,  in  fact,  it 
receives  this  support  from  the  Court  of  Session,  act- 
ing as  a  cotirt  of  equity.  If  this  be  the  true  founds^ 
tion  of  the  practice,  it  belongs  to  the  present  chap- 
ter ;  being  an  example  of  equity  correcting  the  ri- 
gour of  common  law  with  respect  to  execution. 

But  thUot  this  practice  cannot  be  founded  on  equity, 
appears  to  me  clear  from  the  following 
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tions.     In  the  first  place,  it  is  made  evident  above, 
tban  one  eertans  de  danmo  emtando  may  take  advan- 
tage of  an  error  committed  by  another ;  and  that 
equity  prohfUts  not  such  advantage  to  be  taken,  ez- 
t&fit  where  positive  gain  is  made  by  it.*    This  rule 
is  applicable  to  the  present  case.    A  creditor  de- 
manding his  payment  in  a  competition,  is  eertans  de 
damno  ewtamdo :  and  that,  in  order  to  obtain  prefer- 
ence, he  may  lawfolly  avail  himself  of  an  error  com- 
mitted by  a  co-creditor ;  and,  consequently,  that  to 
support  a  void  adjudication  against  him,  is  not  agree- 
able to  any  rule  of  equity.    In  the  next  place,  an  ad- 
judication ex  fade  null,  as  proceeding  without  citing 
the  debtor,  is  not  supported  to  any  effect  whatever, 
either  against  a  competing  creditor,  or  even  against 
the  debtor  himself.    Nor  is  there  any  support  given 
to  an  adjudication  against  an  apparent  heir,  when  it 
proceeds  without  a  special  charge,  or  where  the  land^ 
are  not  specified  in  the  special  charge.     This  leads 
me  to  reflect  upon  the  difference  between  intrinsic 
objections,  which  render  the  adjudication  void  and 
null,  and  intrinsic  objections,  which  only  tend  to  re- 
strict it.     If  the  pluris petUio  be  an  objection  of  the 
former  sort,  the  adjudication,  being  void  totally  at 
common  law,  cannot  be  supported  in  equity,  more 
than  an  adjudication  that  proceeds  without  calling 
the  debtor :  if  it  be  an  objection  of  the  latter  sort, 
there  may  possibly  be  a  foundation  at  common  law 
for  supporting  the  adjudication  in  part,  even  against 
a  competing  creditor,  though  there  be  no  foundation 
in  equity.     The  question  then  is,  To  which  class  this 
objection  belongs  ? 

Intrinsic  objections,  generally  speaking,  resolve 

*  See  supra,  p- 141. 
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into  an  objection  of  wapt  of  power.  A  jadge,  un- 
less the  debtor  be  called  into  court,  cannot  adjudge 
his  land  to  his  creditor ;  and  if  he  proceed  without 
that  solemnity,  he  acts  ultra  vires,  and  the  adjudica- 
tion is  void.  The  case  is  the  same,  where  an  adju- 
dication is  led  against  an  apparent  heir,  without 
charging  him  to  enter  to  the  estate  of  his  ancestor. 
To  detormine  what  must  be  the  effect  of  a  plurispe" 
tiiio,  an  adjudication  shall  be  considered  in  two 
lights ;  first,  as  a  judicial  sale,  and  next  as  a  pignus 
pr^etorium.  If  a  man  voluntarily  give  off  land  to  his 
creditor  for  satisfaction  of  £1,000,  understood  at  the 
time  to  be  due,  though  the. debt  be  really  but  £900, 
the  sale  is  not  void ;  nor  is  it  even  voidable.  The 
property  is  fairly  transferred  to  the  creditor,  of 
which  he  cannot  be  forfeited  when  he  is  guilty  of  no 
fault;  and  all  that  remains  is,  that  the  quumdam 
creditor,  now  proprietor,  be  bound  to  make  good  the 
difference.  A  judicial  sale  of  land  for  payment  of  debt, 
stands  precisely  on  the  same  footing:  it  cannot  be  voidr 
ed  upon  account  of  a  pluris  petitio  more  than  a  volun- 
tary sale.  I  illustrate  this  doctrine,  by  comparing  an 
adjudication  considered  as  a  judicial  sale,  with  a 
poinding,  which  is  really  a  judicial  sale.  A  man 
poinds  his  debtor's  moveables  for  payment  of  £100, 
and  the  poinding  is  completed  by  a  transference  of 
these  moveables  to  the  creditor,  for  satisfaction  of  the 
debt.  It  is  afterward  discovered,  that  £90  only  was 
due.  Will  this  void  the  execution,  and  restore  the 
goods  to  the  debtor  ?  No  person  ever  dreamed  that 
fca  innocent  pluris  petitio  can  have  such  effect  with 
respect  to  a  poinding.  By  the  original  form  of  this 
^ecution,  the  debtor's  goods  were  exposed  to  public 
auction,  and  the  price  was  delivered  to  the  creditor 
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in  payment  pro  tanto :  the  purchaser  surely  could  not 
be  affected  by  any  dispute  about  the  extent  of  the 
debt;  and  the  result  must  be  the  same  where  the 
goods  are  adjudged  to  the  creditor  for  want  of  ano- 
ther purchaser.  With  regard  to  all  legal  effects,  he 
is  held  the  purchaser,  and  is  in  reality  so  ;  and  if  it 
shall  be  found  that  the  execution  has  proceeded  for  a 
greater  sum  than  was  really  due,  this  circumstance 
will  found  a  personal  action  to  the  quondam  debtor, 
but  by  no  means  a  ret  vmdicaHo. 

But  too  much  is  said  upon  an  adjudication  consi- 
dered as  a  judicial  sale ;  for  during  the  legal  at  least, 
it  is  not  a  judicial  sale,  but  a  pignus  pr^etorium  only ; 
and  this  I  have  had  occasion  to  demonstrate  above.* 
If  a  man  shall  grant  to  his  creditor  real  security  for 
£1,000  when  in  reality  £900  is  only  due,  will  this 
pluris  petiiio  void  the  infefitment  ?  There  is  not  the 
least  pretext  for  such  a  consequence :  the  sum  secured 
will  indeed  be  restricted,  but  the  security  stands  firm 
and  unshaken.  It  will  be  evident  at  first  glance,  that 
the  same  must  be  the  case  of  an  adjudication  led  in- 
nocently for  a  greater  sum  than  is  due :  a  pignus 
pnetorium  must,  with  respect  to  the  present  point,  be 
precisely  of  the  same  nature  with  a  voluntary  pledge. 

Hence  it  clearly  appears,  that  the  sustaining  an*ad- 
judication  for  what  is  truly  due,  notwithstanding  a 
plurU  petiiio,  is  not  an  operation  of  equity,  to  have 
place  regularly  in  the  present  treatise ;  but  truly  an 
joperation  of  common  law,  which  sustains  not  a  plurie 
petitio  to  any  other  effect  than  to  restrict  the  sum  se- 
cured to  what  is  truly  due,  without  impinging  upon 
the  security.  And  this  was  the  opinion  of  the  court, 
given  in  the  case  of  the  creditors  of  Easterfeam,  6tK 

*  See  jipn^  p,  274. 
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Norember  1747»  engrossed  in  Lord  Kilkerran's  col- 
lection.    An  adjudication  was  objected  to  upon  a 
most  dishonest  jduris  peHtio.     The  adjudication, 
however,  was  sustained  as  a  security  for  the  sum 
truly  due.  Equity  could  afford  no  aid  to  such  an  ad- 
judication.  What  the  court  went  upon  was,  That  at 
conmion  law  a  pluris  petkio  is  not  sufficient  to  annul 
a  right  in  security,  but  only  to  restrict  it.    This  is 
not  a  vain  dispute ;  for,  beside  resting  the  point  upon 
its  true  foundation,  which  always  tends  to  instruc- 
tion, it  will  be  &mad  to  have  considerable  influence 
in  practice.  At  present,  an  adjudication,  where  there 
is  a  pluris  petiHoy  is  neirer  supported  against  compe- 
ting creditors  further  than  to  be  a  security  for  the 
sums  due  in  equity,  striking  off  all  penalties :  and 
this  practice  is  right,  supposing  such  adjudication  to 
be  null  at  common  law,  and  to  be  supported  by  equity 
only.    But,  if  a  pluAs  petitio  have  not  the  effect  at 
conmion  law  to  void  the  adjudication,  but  only  to  re- 
strict the  sum  secured,  there  is  no  place  for  striking 
off  the  penalties,  more  than  where  there  is  no  pluru 
petitio*    Equity,  indeed,  interposes  to  restrict  penal- 
ties to  the  damage  that  the  creditor  can  justly  claim 
by  delay  of  payment ;  but  this  holds  in  all  adjudica^ 
tions  equally,  not  excepting  those  that  are  free  of  all 
objections. 

That  it  is  lawful  for  one  certans  de  damno  evitando 
to  take  advantage  of  another's  error,  is  an  univer- 
sal law  of  nature ;  diat  it  has  place  in  covenants, 
is  shown  in  a  former  chapter;  and  that  it  should 
have  place  among  creditors,  is  evidently  agreeable  to 
justice,  which  dictates,  that  if  there  must  be  a  loss, 
it  ought  to  rest  upon  the  creditor  who  hath  been 
guilty  of  some  error»  r^er  than  upon  the  creditor 
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who  hath  avoided  all  error.    When  miitlefe  of  law 
are  taken  in  a  train,  and  every  ceee  is  reduced  U> 
some  principle,  judges  seldom  err.    What  occasions 
so  many  erroneous  judgments,  is  the  being  swayed 
by  particular  circumstances  in  every  new  case,  with- 
out thinking  of  recurring  to  principles  or  general 
rules.    By  this  means  we  are  extremely  apt  to  go 
astray,  carrying  equity  soraetimeB  too  £ur,  and  some*- 
times  not  far  enough.    Take  the  following  remark- 
able instance. — ^Among  the  ci:editors  of  the  York- 
Buildings  Company,  a  number  of  annuitants  for  li£^ 
infeft  for  their  security,  occupied  the  first  plaoe ;  rad 
next  in  order  came  the  I>uk!e  of  Norfolk,  Infeft  for  a 
very  large  sum.     These  annuities  were  frequently 
bought  and  sold ;  and  the  purchasers,  in  some  in- 
stances, instead  of  demanding  a  conveyance  of  the 
original  bonds  secured  by  infeftment,  returned  these 
to  the  company,  and  took  new  personal  bonds  in  their 
stead,  not  imagining,  that  by  this  method  the  real  ae* 
curity  was  unhinged.    These  new  bonds  being  ob* 
jected  to  by  the  D\ike  of  Norfolk,  as  merely  person- 
al, and  incapable  to  compete  with  his  infeftment,  the 
court  pronounced  the  following  interlocutor : — *^  In 
**  respect  that  the  English  jmrdiasers,  ignorant  of 
**  the  laws  of  Scotland,  had  no  intention  to  pass  from 
**  their  real  security ;  and  that  the  Dul»  of  Norfolk, 
who  had  suffered  no  prejudice  by  the  error,  oug^ 
not  to  take  advantage  of  it ;  therefore,  find  the 
**  said  annuitants  preferable,  as  if  they  had  taken  as- 
signments, to  the  original  bonds,  instead  of  deliver- 
ing them  up  to  the  company."    This  was  stretch* 
ing  equity  beyond  all  boumds ;  and,  in  effect,  judging 
that  a  creditor  is  harred  by  equity  from  taking  ad- 
vantage of  any  error  committed  by  a  co-creditor. 


it 
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Upon  a  reclaiming  petition,  the  interlocutor  was  al-^ 
tered,  and  the  Duke  of  Norfolk  preferred.*  And  thi» 
judgment  was  aflSrmed  in  the  House  of  Lords. 


CHAP.  IX. 

Power  of  a  court  of  equity  to  if^Uct  puniskment^  ami 

to  miligaie  it. 

It  is  an  inviolable  rule  of  justice,  as  well  as  of  ex- 
pediency. That  no  man  be  allowed  to  reap  the  fruits 
of  his  fraud,  nor  to  take  benefit  by  any  wrong  he  has 
done.  If,  by  the  tortious  act,  another  be  hurt  in  his 
rights  or  privileges,  there  is  ground  for  reparation  at 
common  law ;  which  subject  is  handled  in  the  begin- 
ning of  this  work.  But  wrong  may  be  done  without 
impinging  upon  any  right  or  privilege  of  another ; 
and  such  wrongs  can  only  be  redressed  in  a  court  of 
eqtlity,  by  inflicting  punishment  in  proportion  to  the 
offence.  In  slight  offences,  it  is  satisfied  with  for- 
feiting the  wrong-doer  of  his  gain :  in  grosser  of- 
fences, it  not  only  forfeits  the  gain,  but  sometimes 
inflicts  a  penalty  over  and  above.  I  begin  with  cases 
of  the  first  kind. 

A  man  having  two  estates,  settles  them  upon  John 
and  James,  his  two  sons.  John  discovering,  acci- 
dentally, a  defect  in  his  father's  titles,  to  the  estate 
settled  on  James,  acquires  a  preferable  title,  and 
claims  that  estate  from  his  brother.  This  palpable 
transgression,  not  (mly  of  gratitude,  but  of  filial  af- 
fection, was  never  committed  by  any  person  with  a 

*  Feb.  14,  1752,  Duke  of  Norfolk  ambra  Annuitantf  of  the 
York*Building8  Companj. 
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quiet  mind ;  and  yet,  upon  the  principles  of  common 
laW|  this  odious  man  must  prevail.  But  a  court  of 
equity  will  interpose,  and  bar  him  from  taking  any 
benefit  from  this  immoral  act,  by  limiting  his  claim 
to  the  sum  laid  out  upon  the  purchase. 

If  a  gratuitous  disposition  be  granted  with  a  pro- 
viso that  the  disponee  shall  perform  a  certain  fact, 
his  acceptance  of  the  disposition  subjects  him  at  com- 
mon law  to  performance.  But  let  us  suppose,  that 
a  man  makes  a  settlement  of  his  estate,  burdening 
his  heir  with  a  legacy  to  a  certain  person  named ; 
and  that  afterward,  in  a  separate  deed,  he  appoints 
that  person  to  be  tutor  to  his  (children.  Here  the  le- 
gacy being  given  without  any  condition,  is  due  at 
common  law,  whether  the  legatee  imdertake  the  tu- 
tory  or  not.  But  every  one  must  be  sensible,  that  it 
is  an  act  of  ingratitude  in  the  legatee  to  decline  the 
trust  reposed  in  him,  and  that  he  is  in  conscience 
bound  either  to  undertake  the  tutory  or  to  surrender 
the  legacy.  If,  therefore,  he  be  so  unjust  as  to  claim 
the  legacy  without  undertaking  the  trust,  a  court  of 
equity  will  punish  him  with  the  loss  of  his  legacy.* 
Many  examples  of  the  same  kind  are  found  in  the 
Roman  law.  A  ttbertus  claiming  a  legacy  left  him 
by  his  patron,  will  be  removed  personaU  olffecthne, 
or  excepHone  doU  in  the  language  of  the  Roman  law, 
if  he  have  been  guilty  of  ingratitude  to  his  patron  ; 
even  where  the  act  of  ingratitude  is  otherwise  laud- 
able, as  where,  after  the  death  of  the  patron,  the  Uber^ 
tus  informed  against  him  as  a  smuggler.f  But  the 
connection  between  a  master  and  his  manumitted 
slave  was  so  intimate,  as  to  make  a  step  of  this  kind 

*  See  Dirleton,  Ifth  June  1675,  Thomson  contra  OgiMe. 
f  L.  1.  De  his  qu«  nt  indign. 
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to  be  reckoned  highly  ux^atefiil.  Af^a,  a  legatee 
who  conceals  a  testament  in  order  to  disappoint  it» 
is,  for  his  ingratitude  to  the  testator,  removed  pers(h 
naU  obfectiane  from  daiming  his  legacy.*  I  shall  add 
but  one  other  example :  **  Meminisse*  autem  opoite- 
bit,  eom,  qui  testamentum  inoffiGiosnm  impiob^ 
dixit,  et  non  obtinuit^  id  quod  in  testamento  aed'- 
pit  perdere,  et  id  fisco  vindicari  quasi  indigno  ob- 
^*  latum.  Sed  ei  demum  aufartur  quod  testamento 
datum  est,  qui  usque  ad  sententiamt  lite  ii 
perseveraverit :  caeterum,  si  ante  sententiam 
tit  vel  decessit,  non  ei  aufinrtur  quod  datum  est.'*! 
When  a  man  is  thus  forfeited  of  a  good  claim,  the 
qu^tion  is,  What  becomes  of  the  subject  claimed; 
whether  doth  it  accrue  to  the  fisk  as  bona  vacantia^ 
or  is  it  left  with  the  person  against  whom  the  claim 
is  laid  ?  Ulpian,  in  the  text  last  cited,  gives  his  (pi- 
nion for  the  fisk ;  thinking  probaUy  that  the  legaqr 
becomes  a  subject  without  a  proprietor ;  and  that 
if  no  person  can  claim,  it  must  go  to  the  fisk.  Pau* 
lus  takes  the  other  side:  *^  Amittere  id  quod  testa- 
•«  m^ito  meruit,  et  eum,  placuit,  qui  tutor  datus  ex* 
cusavit  se  a  tutela.  Sed  hoc  legatum,  quod  tutori 
denegatur,  non  ad  fiscum  transfertur,  sed  filio  relin- 
quitur  ci\jus  utilitates  desertae  sunf^  And  this 
seems  to  be  the  more  solid  opinion.  The  legatee  ia 
not  guilty  of  any  wrong  with  respect  to  the  .crown, 
but  only  with  respect  to  the  testator  and  his  heir. 
Nor  can  the  l^acy  be  ranked  nUer  boma  wtcamtia ; 
for  the  legatee  continues  proprietor,  and  is  only  bar« 
red  firmn  the  use  i£  his  property  by  an  exeqitioa 
competent  to  the  heir,  not  against  the  l^atee's  ri|^t, 

*  L.  95.  C  De  kgatit.  t  L.  8.  {  14.  De  inoff. 

X  L.  5.  $  8.  De  his  quae  ut  indign. 
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but  only  to  ddSmd  hiniBelf  agadnst  payment.  Tliere 
is  an  additional  reason  for  this  defence  against  pay- 
ment, which  is,  that  the  heir  should  have  some  com- 
pensation as  a  ^uiiatiHm  for  that  distress  of  mind  he 
must  feel,  when  treated  ill  by  those  who  owed  grati- 
tude to  his  father  or  ancestor.  In  our  law,  accord- 
ingly, the  heir  is  relieved  from  the  l^acy. 

But  supposing  both  parties  equally  criminal,  Ul- 
pian's  opinion  upon  that  supposition  seems  to  be  wdl 
founded.  I  give  for  an  example  an  obligation  grant-; 
ed  <jh  iurpem  causam^  paid  and  discharged.  Here 
both  parties  are  equally  guilty ;  and  hence  the  maxim 
in  the  Roman  law.  Quod  mturpicauiapoiliar  est  con- 
ditio possidentis ;  meaning  that  the  obligee  ib  barred 
personali  obfectione  from  demanding  payment ;  and 
that  if  payment  be  made,  the  quondam  obHgor  is* 
equaify  barred  from  claiming  restitution.  This 
maxim  may  hold  between  the  parties ;  but  not  against 
the  fisk. 

Stellionate,  whieh  consists  in'  aliening  to  diffimst 
persons  the  same  subject,  is  a  crime  punishable  by 
statute.*  I  sell  my  land  to  John  by  a  minute  of  sale. 
I  sell  it  a  second  time  to  James,  who  is  first  infeft. 
If  James  was  ignorant  of  my  bargain  with  John,  his 
purchase  will  stand  good  in  equity  as  well  as  at  com- 
mon law ;  because  he  made  a  lawful  purchase,  and 
had  no  intention  to  hurt  John.  But  what  shall  be 
the  consequence^  supposing  James,  when  he  made  his 
purchase,  to  have  been  in  the  knowledge  of  my  bar- 
gain with  John  ?  It  will  make  no  difference  at  com- 
mon law,  which  only  considers  that  James  is  preferable 
by  his  first  infeftment,  and  that  John  is  not  more 
•  •      • 

•  Aet  105i  parL  15i0« 
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hurt  than  if  his  baigain  had  beea  unloiawii  to  Jaiwa. 
But  it  was  a  tortious  act  in  James  to  receive  from 
me  what  I  eould  not  lawfully  give ;  andheispuBiah* 
ed  for  the  tortious  act  by  voiding  his  jpurcbase. 
Thus,  if  A,  having  notice  that  lands  were  contracted 
to  be  sold  to  B,  purchase  these  land9»  such  purchase 
will  be  voided  in  equity.*  Again,  in  a  case  of  two 
purchasers  of  the  same  land  in  Yorkshire^  where  the 
second  purchaser,  having  notice  of  the  first  purchaae^ 
and  that  it  was  not  registered,  went  on  and  purchaaed, 
and  got  his  purchase  roistered,  it  was  decreed,  that 
the  first  purchaser  was  preferaUe.  f  A,  who  pur- 
chased land,  though  he  knew  that  the  vender  was 
but  tenant  for  life,  and  thatthe  property  wa6  in  hia 
son,  sold  the  hmd  afterward  to  B,  who  had  no  notice 
of  the  settlement.  Upon  a  bill  brought  by  the  scm 
after  the  death  of  his  fiathier  against  A  and  B,  it  was 
decreed.  That  as  to  B,  who  was  purchaser  without 
notice,  the  bill  should  be  dismissed  ;  but  that  A 
AouM  account  for  the  purchase-moaQr  he  received, 
with  interest  from  the  death  of  the  tenant  for  t  lifie.  («) 

*  Afaridf.  CHM  in  «|uily,  dnp.  4t,  9tdU  A,  §  1. 

f  Ibid  €ht^  47,  aeot  B,  §  IS. 

X  Abri^g.  esses  in  eqniij,  chap  42,  sect  A,  §  5. 

(a)  From  this  and  otber  similar  cases,  contained  in  the  Chan- 
cery Reports,  one  would  imagine  it  to  be  a  rule  establiihed  in  £ng* 
land,  that  a  kmajide  pmthaser,  even  from  a  persoe  who  has  no 
right,  is  secure  in  ei|ni^.  Bat  if  aadi  {mclMnr  he  aeeai^  it 
emwl  be  npon  anj  principle  in  eqni^;  Bar  tqputf  faiftili  ne 
raanof  hispR)peit]r»  unless  he  be  gnfl;^  of  same  wraagi  and 
though  a  h&majidt  purdiase  be  an  equitable  title«  the  title  of  the 
true  proprietor  claiming  his  subject  is  no  less  sol  If  a  hatm  Jtif 
purchaser,  firam  a  person  who  has  no  right,  be  piefeiieJ  beibre 
vbe  lernicr  proprielnr',  Vhis  piefeience  cam  nare  no  fimDosiian  Imt 
the  CBOOion  kw.  TlnA  smIi  was  onoe  the  connnan  kw,  is 
Bui^nni  lut^kmti,  irmi  3  ;  and.  Inn  Ae 
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Next»  of  conveying  a  subject  attacbed  hy  i 
execution.  The  canveymg  a  subject,  thus  legally  at* 
tadied,  is  not  stellionate,  because  it  comes  not  under 
the .  definition  of  granting  double  rights.  But  the 
disponer  is  guilty  of  a  moral  wrong,  in  attempting 
to  disappoint  his  creditor,  by  withdrawing  the  sub« 
jeet  from  his  execution,  to  which  wrong  the  purchas- 
er is  accessory 9  if  he  had  notice  of  the  execution ;  and, 
for  that  reason,  though  the  purchaser's  title  be  first 
completed,  he  will  be  postponed  to  the  creditor  in  a 
court  of  equity,  as  a  punishment.  Thus,  the  porteur 
of  a  bill  of  exchange,  having  indorse  the  same  for 
ready  m(Miey,  after  it  was  attached  by  an  arrestm^t, 
laid  in  the  hands  of  the  acceptor,  the  arrestor  was 
preferred  before  the  indorsee,  for  the  reason  above 
mentioned,  that  the  latter,  when  he  took  the  indor« 
sation^  was  in  the  knowledge  of  the  arrestment* 
This  lays  open  the  foundation  of  a  proposition  esta* 
Idished  in  practice.  That  inchoated  execution  renders 
the  subject  litigious.  After  an  adjudication,  for  ex- 
ample, is  commencedf  it  is  wrong  in  the  del^r  to  sell 
the  land ;  and  it  is  wrong  for  any  one  to  purchase. 

We  proceed  to  the  case  of  a  creditor,  who,  for  his 
security,  takes  a  conveyance  to  a  subject,  which  he 
knows  was  formerly  disponed  to  another  for  a  valu- 
able consideration.  What  pleads  for  this  creditor's 
pref^ence,  is  the  necessity  of  providing  for  his  se- 
curity, when  he  cannot  otherwise  obtain  payment 
But  the  debtor  is  undoubtedly  criminal  in  granting 
the  security :  he  is  guilty  of  stellionate,  and  the  ere- 

mentioned,  it  would  appear,  that  the  bw  of  England  conunues 
the  same  to  this  day. 

*  June  1 7SS,  Ctmf^titinn  fartween  I^gm  and  M'CauL 
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ditor  is  accessory  to  the  crime.  This  circumstance 
ought  to  bar  him  in  equity  from  taking  the  benefit 
c^  his  real  security  against  the  first  disponee ;  for  i 
hold  it  to  be  clear  in  principles,  that  the  motive  of 
preventing  loss,  is  in  no  case  a  suflSdent  excuse  for 
doing  an  unjust  act,  or  for  being  accessory  to  it. 

Such  is  the  relief  that  is  afibrded  to  the  equitable 
daim  against  a  purchase  made  rnald  fde.  Let  us 
now  suppose,  that  a  purchase  is  fairly  made  without 
notice,  and  that  the  property  is  transferred  to  the 
purchaser.  I  put  a  strong  case,  that  a  man  is  guilty 
of  stellionate,  by  selling  his  land  a  second  time,  and 
that  the  second  purchaser,  ignorant  of  the  other,  ob- 
tains the  first  infeftment.  To  make  the  question  of 
importance,  let  it  also  be  supposed,  that  the  price  is 
paid  by  the  first  purchaser,  and  that  the  common  au- 
thor is  now  bankrupt.  Some  circumstances  at  first 
view,  seem  to  weigh  against  the  second  purchaser ; 
The  common  author  is  guilty  of  stellionate;  and 
tiioiigh  the  second  purchaser  is  not  accessory  to  the 
crime,  he  takes,  however,  the  benefit  of  an  iniquitous 
deed;  which  may  be  reckoned  not  altogether  fair. 
But  upon  mature  reflection,  it  will  be  found,  that 
justice  militates  not  against  him.  By  obtaining  the* 
first  irifeftment,  he  becomes  proprietor :  and  it  only 
remains  to  be  considered,  Ivhether  there  be  any  ground 
in  equity  or  justice  to  forfeit  him  of  his  property. 
Such  forfeiture  cannot  otherwise  be  just  than  as  a 
punishment  for  a  crime,  and,  therefore,  it  cannot  be 
applied  against  the  innocent.  Hence,  an  inviolable 
rule  of  justice,  That  the  innocent  cannot  be  deprived 
of  their  property,  unless  by  their  own  consent.  By 
this  rule,  the  second  purchaser  first  infeft,  is  secure : 
he  is  secui^  by  the  common  law,  because  he  has  the 
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first  infeftment ;  and  he  is  secure  by  equity,  because, 
having  purchased  hondfide^  he  is  innocent. 

A  is  tmant  in  tail,  remainder  to  his  brother  B  in 
tail.  A,  not  knowing  of  the  entail,  makes  a  settle- 
ment on  his  wife  for  life  as  a  jointure,  without  levy- 
ing a  fine,  or  sufiering  a  recovery.  B,  who  knew 
of  the  entail,  engrosses  this  settlement,  but  do^ 
not  mention  any  thing  of  the  entail ;  because,  as  he 
omfessed  in  his  answer,  if  he  had  spoken  of  it,  his 
brother,  by  a  recovery,  might  have  cut  off  the  re- 
mainder, and  barred  him.  B,  after  the  brother's  death, 
recovered  an  ejectment  against  the  widow  by  force  of 
the  entail.  She  was  relieved  in  chancery ;  and  a  per- 
petual injunction  granted  for  this  wrong  done  by  B 
in  concealing  the  entail ;  for  if  the  entail  had  been 
disclosed,  the  settlement  would  have  been  made  good 
by  a  recovery.*  The  connection  which  B  had  with 
the  parties,  partly  by  blood,  and  partly  by  being  em- 
ployed .to  engross  the  settlement,  made  it  his  duty  to 
inform  them  of  the  entail.  And  his  wilful  transgres- 
sion of  this  duty  was  a  moral  wrong,  which  justly 
deprived  him  of  the  benefit  he  projected  to  himself 
by  concealing  the -entail.     | 

In  a  case  that  has  some  analogy  to  the  foregoing, 
the  Court  of  Session,  as  a  court  of  eq^ty,  stretched 
their  powers  a  great  way  further,  further,  I  am  per- 
suaded, than  can  be  justified.  An  heiress's  infeft- 
ment upon  a  service  tp  her  predecessor,  being,  after 
her  death,  challenged  in  a  reduction  as  nidi  and  void, 
with  the  view  to  disa]^^^^  ^^  husband  of  his  court- 
esy ;  the  court  decreed.  That  the  heiress's  infeftment 
not  having  been  challenged  till  after  her  death,  it  was 
sufficient  to  support  the  courtesy,  upoA  the  following 

*  Proced.  chan.  35,     Baw  coii/ra  Pott9, 
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ground  of  equity.  That  had  it  been  challenged  dimng 
her  life,  the  nullity  might  and  would  hare  been  sup- 
plied.* One  18  prone  to  approve  thk  judgment ;  and ' 
yet  there  appear  unsurmountable  difficultieB.  Per, 
1st,  it  is  not  said  that  the  pursuer  of  tlue  nduction 
was  in  the  knowledge  of  these  nullities  durinj^  ttie 
life  of  his  predecessor,  the  heiress.  2dly,  What  if 
they  had  been  known  to  him  ?  Can  silence  alone  be 
considered  as  criminal,  where  there  is  no  other  oon- 
nection  but  that  of  predecessor  and  suoceseor? 

In  the  fDregoing  instances,  the  ill*dber  is  dcqpriTed 
of  the  gain  he  made :  in  what  follow,  a  punishment 
is  inflicted  upon  him.  A  defendant,  suied  for  his  ren^ 
deposed  that  he  had  no  lease :  being  afterward  sued 
to  remove,  he  produced  a  current  lease.  He  waa  bar> 
red  persmutU  otgecUkme  from  founding  any  defence 
upon  it.f    Which  in  effect  waa  forfeiting  him  of  his 
lease  as  a  punishment  for  his  peijury.    A  man  by 
adding  a  seal  to  a  note,  whi<^  is  sufficient  wiihoot  a 
seal,  was  punished  with  the  loss  of  his  securily.t 
And,  accordingly,  it  is  a  rule,  **  That  a  wrdngfui 
".manner  of  executing  a  thing  shall  void  a  miMer 
"  that  might  have  been  executed  lawfully." j  A  bond 
being  vitiated  in  the  sum  by  superinduction  of  pouKids 
for  merks,  was  not  sustained  for  the  original  sum, 
but  was  found  null  in  totum.^     It  is  not  dear  what 
was  the  ratio  decidendi ;  whether  a  penalty  was  in* 
tended  for  falsifying  the  bond,  or  whether  the  court 

*  June  1716,  HaiAilton  conira  Boswelt. 

t  liaitlandi  7th  December  1663«  Lmrd  Insierqabtritie  cofrfrv 
Ogilvies. 

t  2.  Vera.  162. 

§  New  abridg.  of  the  law,  vol.  9,  p.  594. 

II  November  S6,  172S,  Macdowal  of  Gartbland  coiUra  Kennedy 
of  Glenom*. 
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meant  only  to  refuse  action  upon  a  bond  that  wm  Vh- 
-Hated ;  wlAdk  thejr  migiit  well  do,  because  the  word 
poumib  was  an  evident  vitiaticMi,  hy  being  snperin*- 
iluced  over  another  word  that  could  not  be  known  to 
be  merks  bat  by  conjecture.  The  trying  case  would 
hare  been  a  reference  to  the  defender's  oath,  iJiat  he 

• 

Mally  borrowed  the  sum  originally  contained  in  the 
bond.  Would  the  Court  td  Session  have  refused  to 
sustain  this  claim,  yea  or  no  ?  They  could  not  have 
refused  upon  any  footing  but  per  modum  pcefup.  The 
Court  of  Session  denied  action  upon  a  bond  that  was 
purposely  antedated  in  order  to  save  it  from  an  *  in* 
hibition^a) 

What  is  liie  legal  effect  of  bribery  in  the  election 
of  a  member  to  serve  in  pfurliament,  or  of  magistrates 
to  serve  in  boroughs  ?  Common  law,  with  respect  to 
electors,  considers  only  whether  the  man  was  entitled 
to  vote,  disregarding  die  motive  that  induced  him  to 
prefer  one  candidate  before  anodier ;  and,  therefore, 

*  Durie,  February  10^  1636^  Edmonston  contra  Syme. 

id)  This  jodgment  has  not  a  Ibot  io  stand  upon  bat  thatofpu- 
nklnnait;  and  yet  die  ratio  ieddenM  was  very  different,  if  we 
ean  trust  the  eoinpSer>  namdy,  "  Qnia  quod  oon  est  Terum  de 

data  quam  prae  se  fer^  pn»iimitur  non  ease  onmind  verum,  nee 

nlk>  tempore  fuisse  gestum."  It  is  amusing  to  observe  how  well 
an  argument  passes  in  Latin,  tliat  would  make  but  a  shabby  figure 
in  English.  But  to  judge  well,  and  to  give  a  solid  reason  for  one's 
judgment,  are  very  different  talents.  There  is  in  tlie  mind  of  man 
a  disposition  to  let  nodiing  pass  without  a  reason ;  but  that  dis- 
poflftion  is  easily  gratified,  for,  with  the  plurality,  any , thing  in  the 
form  of  a  reason  is  sufficient.  Mascardus,  de  probaiumibus,  lays 
down  the  following  rule : — "  That  a  thousand  witnesses,  without 
''  being  put  upon  oath,  afford  not  evidence  in  a  court  of  justice." 
What  is  the  reason  given  ?  It  is,  that  numbers  do  not  supply  the 
want  of  an  oath ;  which  is  no  more  but  the  same  assertion  in  dif- 
ferent words. 
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this  matter  ocnnes  under  a  court  of  equity.  And  as 
good  govenunent  requires  a  fineedom  and  ind^peud^ 
ency  in  voting,  a  court  of  equity  will  set  aside  eveiy 
vote  obtained  by  bribeiy ;  for  the  candidate  wJt^o  is 
guilty  of  bribery,  will  not  he  permitted  to  benefit 
himself  by  his  crime :  and  even  the  candidate's  own 
vote  is  set  aside,  though  not  obtained  by  bribery,  as 
a  punishment  justly  inflicted  upon  him  for  corrupt- 
ing others. 

By  t}ie  common  law  of  Bngland,  the  wife's  adul* 
tery  did  not  deprive  her  of  her  dower,  even  though  a 
divorce  had  followed.*    Upon  this  account  the  act 
13^  Edward  I,  cap.  34,  was  made,  enacting,  ^*  That 
^*  if  a  wife  willingly  leave  her  husband,  and  continue 
**  with  her  adulterer,  she  shall  be  barred  for  ever  of 
**  her  dower,  unless  her  husband  willingly,  and.  with- 
^  out  coercion  of  the  church,  be  reconciled  to  her." 
Elisabeth  Clement,  afSter  living  with  her  husband  for 
three  months,  deserted  him,  and  lived  in  open  adul* 
tery  with  another  man,  by  whom  she  had  a  child. 
Being  cited  before  the  kirk-s^sion  of  Crieff,  she  con- 
fessed her  guilty  and  suffered  public  penance  in  pre- 
s^ice  of  the  congregation.    After  her  husband's  de^- 
cease,  she  claimed  from  his  representatives  the  third 
part  of  his  moveables,  and  the  terce  of  his  land.   Her 
claim  was  sustained,  notwithstanding  her  adultery, 
which  was  not  denied.    What  moved  the  plurality 
of  the  judges  was,  that  since  there  was  no  divorce, 
the  pursuer^s  adultery  did  not  deprive  her  of  her 
quality  of  relict,  nor,  consequently,  of  her  legal  pro- 
visions.    This  may  be  right  at  common  law ;  but  it 
ought  to  have  been  considered,  that  a  woman  who 
hath  behaved  so  undutifuUy  as  a  wife,  is  justly  de- 

*  Coke,  2.  Iiutit.  p.  495. 


p.  I.  9.  PUNISHMKNT.  318 

prived  of  the  privileges  of  a  wife ;  and  that  she  ou^t 
not  to  hare  the  aid  of  a  court  of  equity  to  make  these 
•  privileges  eflfectuaL    The  English  statute  rests  obvi- 
ously upon  this  equitable  foundation ;  and  now  that 
the  principles  of  equity  are  ripened,  the  same  ought 
to  obtain  with  us  without  a  statute.* 
..    A  statutory  penalty  cannot  be  extended  beyond  the 
words ;  but  it  may  be  limited  within  the  words,  up- 
on circumstances  that  infer  innocence.    Captain  For- 
bes, who  had  no  land  in  the  shire  of  Cromarty,  was, 
.  however,  by  act  of  parliament,  appointed  commissioo- 
'  er  of  supply  for  that  shire,  under  the  name  and  de- 
signation of  **  Captain  John  Forbes  of  New,  factor 
**  upon  the  annexed  estate  of  Cromarty."    A  com- 
plaint being  exhibited  against  him  for  acting  as  com- 
missioner of  supply,  without  having  the  qualification 
<£  £100  valued  rent,  the  court  judged,  That  he  had  no 
title  to  act   But  in  respect  he  had  acted  many  years 
.without  challenge,  qua  factor,  upon  the  said  estate, 
as  former  factors  had  done,  and  in  respect  the  objec- 
tion against  him  was  not  dear,  and,  in  a  similar  c^e, 
had  been  found  by  the  court  to  be  no  objection,  his 
hcmafidet  was  sustained  to  free  him  from  the  penalty. 
And  yet,  upon  a  reclaiming  petition,  this  interlocutor 
.was  altered,  and  he  was  foimd  liable  for  the  penalty. 
The  judges  continued  in  their  former  opinion,  that 
he  acted  bond  fide ;  but  the  plurality  thought  that  they 
had  no  power  to  mitigate  the  statutory  penalty; 
which  was  in  efiect  maintaining  a  very  absurd  pro- 
position. That  a  pimishment  may  be  inflicted  on  an 
innocent  person  for  an  error  in  judgment,  merely. 
The  doctrine  of  bona  fides  will  only  hold  in  statutory 
penalties ;  for  in  a  crime  against  the  law  of  nature, 

,  *  Elisabeth  Clement  amtra  Sinclair,  4th  Mardi  1762. 
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hoim  fides  will  never  be  sqppoeed.  And  with  ftspect 
to  statuimy  p^ialties,  many  of  tbem  are  enacted  in 
terms  so  ambiguous,  as  to  make  it  extremdy  doubt* 
fill  in  what  cases  the  penalty  is  incnrred.  A  man 
happens  to  mistake  tlie  statute :  or  ratber,  happens 
to  judge  differently  from  what  is  afterward  found  to 
be  its  meaning  in  a  court  of  law :  is  it  consistent  with 
the  rules  of  morality,  or  of  common  justice,  to  sub- 
ject this  innocent  person  to  the  penaUy  ? 

Upon  the  same  grouiHl,  a  conventional  penalty  is 
^nally  subject  to  mitigation.  But  in  that  case,  it  is 
sometimes  difficult  to  say,  what  is  to  be  held  a  penal- 
ty, what  not.  Take  the  following  instance.  A  pro- 
prietor lets  a  farm,  two^hiids  to  be  in  grass;  but 
with  liberty  to  the  tenant  to  add  to  the  com  part  up- 
on paying  five  shiUhigs  for  eadi  acre  taken  from 
grass.  This  paction  has  nothing  penal  in  it  Bttt 
what  if,  instead  of  five  shillings,  £50  be  stipulated  ? 
This  cannot  be  called  pnq^erly  an  oppressive  bargain, 
because  the  tenant  may  keq)  free  <^  it.  No^  can  it 
be  oppressive  in  the  landlord  to  afford  his  tenant  an 
option,  however  unequal.  But  now  suppose  an  ex- 
press prohibition  against  adding  to  the  com  part,  and 
stipulating  a  penalty  of  £50  each  UCTe  in  case  of  con- 
travention. This  penalty  would  undoubtedly  be  mi- 
tigated by  the  Court  of  Session ;  and  yet  the  two 
cases  mentioned  are  fundamentally  the  same,  differ- 
ing in  the  form  of  words  only. 
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PART  II. 

P&wer9  qfa  court  i^eqtiHif  to  remedy  the  impetfee^ 
ikms  qf  common  law  wiA  respect  to  maitere  qfjuet- 
ke  that  are  not  pecuniary. 

Ths  goods  of  fortune^  such  as  admit  an  estimation 
in  money,  are  the  great  source  of  controversy  and  de- 
bate among  private  persons.  And,  for  that  reason^ 
when  civil  courts  were  instituted,  it  was  not  thought 
necessary  to  extend  their  jurisdiction  beyond  pecuni- 
ary matters :  the  improvement  was  indeed  so  great 
aa  to  be  held  complete.  But  time  unfolded  many  in- 
terestii^  articles  that  are  not  pecuniary.  Some  of 
them»  making  a  figure,  are  distributed  among  differ- 
ent courts :  a  claim  of  peerage,  for  example,  is  deter- 
mined in  the  House  of  Lords ;  of  bearing  arms,  in 
the  Lyon  Court ;  and  of  being  put  upon  the  roll  of 
freeholders  in  the  court  of  Barons.  Even  after  this 
distribution,  there  remain  many  rights  established  by 
law,  and  wrongs  committed  against  law,  that  are  not 
pecuniary ;  which  being  left  unappropriated,  must  be 
determined  in  a  court  of  equity :  for  tlxe  great  prin- 
ciples so  often  above  mentioned.  That  where  there  is 
a  right  it  ought  to  be  made  effectual,  and  where  there 
is  a  wrong  it  ought  to  be  repressed,  are  equally  ap- 
plicable, whether  the  interest  be  pecuniary  or  not  pe* 
cuniary. 

To  collect  all  the  rights  established  and  wrongs 
committed  that  are  not  pecuniary,  would  be  an  end-* 
less  labour :  it  would  be  useless  as  well  as  endless ; 
for  the  remedy  is  not  at  all  intricate.  The  oidy  ques- 
tion of  difficulty  is,  In  what  courts  such  matters  are 
to  be  tried  ?  and  to  this  question  no  general  answer 
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can  be  given,  other  than  that  the  Chancery  in  Eng- 
land and  Session  in  Scotland,  are  the  proper  courts, 
where  there  is  no  peculiar  court  established  for  de- 
tamining  the  point  in  controvensy.  Take  the  fol- 
lowing example.  The  qualifications  of  a  man  claim- 
ing to  be  a  freeholder,  must  be  judged  by  the  free- 
holders of  the  county,  cpnvened  at  their  Michaelmas 
head-court :  but  the  law  has  provided  no  remedy  for 
a  wrong  that  may  be  committed  by  the  freeholders, 
namely,  their  forbearing  to  meet  at  the  Michaelmas 
head-court  in  order  to  prevent  a  man  from  applying 
to  be  put  upon  the  roll ;  and,  therefore,  it  is  incum- 
bent upon  the  Court  of  Session  to  redress  this  wrong, 
by  ordering  the  freeholdens  to  meet  under  a  penalty. 
Two  branches  of  law  come  under  this  part  of  the 
work^  so  extensive  as  to  require  different  chapters. 
In  the  first  is  treated,  how  far  a  covenant  or  promise 
in  favour  of  an  absent  person,  is  effectual.  In  the 
other,'  immoral  acts  that  are  not  pecuniary. 


CHAP.  I. 

Him  far  a  covenant  or  promise  in  favour  of  an  ah^ 

sent  person^  is  effectual. 

I  AM  aware  that  the  interest  which  arises  to  the  ab- 
sent from  a  promise  or  covenant,  being  commonly 
pecuniary,  ought  in  strict  form  to  have  been  handled 
above.  But  the  interest  of  the  person  who  obtains 
the  obligation  for  behoof  of  the  absent,  is  not  pecu- 
niary; and  the  connection  of  these  different  interests, 
arising  from  the  same  promise  or  covenant,  makes  it 
necessaiy  that  they  should  be  handled  together* 


p.  11,  1.  NOT  PBCUHIABY.  S17 

Promides  and  covenants  are  provided  by  nature  for 
obliging  ns  to  be  useful  to  others,  beyond  the  bounds 
of  natural  duty.  They  are  perfected  by  an  act  of  the 
will,  expressed  externally  by  words  or  by  signs.  And 
they  are  binding  by  the  very  constitution  of  our  na- 
ture, the  moral  sense  dictating  that  every  rational 
promise  ought  to  be  performed.  . 

No  circumstance  shows  more  conspicuously  our 
destination  for  society  than  the  obligation  we  are 
laid  under  by  our  very  nature  to  perform  our  j»o- 
mises  and  covenants.  And  to  make  our  engagements 
the  more  extensively  useful  in  the  social  state,  we 
.  find  ourselves  boimd  in  conscience,  not  only  to  those 
with  whom  we  contract,  but  also  to  those  for  whose 
benefit  the  contract  is  made,  however  ignorant  of  the 
&vour  intended  them.  If  John  exact  from  me  'a 
promise  to  pay  £100  to  James,  I  stand  bound  in  con- 
science to  perform  my  promise.  It  is  true,  that  the 
promise  being  made  to  John,  it  is  in  his  power  to  dis« 
charge  the  same ;  and  therefore,  if  he  be  silent,  with- 
out requiring  me  to  perform,  my  obligation  is  in  the 
mean  time  suspended,  waiting  the  result  of  his  will. 
But  as  John's  death  puts  an  end  to  his  power  of  re- 
lieving me  from  my  obligation,  the  suspension  is 
thereby  removed,  and  fr6m  that  moment  it  becomes 
my  indispensable  duty  to  pay  the  £100  to  James. 

The  binding  quality  of  a  promise  goes  still  farther. 
If  I  promise  John  to  educate  his  children  after  his 
death,  or  to  build  a  monument  for  him,  conscience 
binds  me  also  in  this  case :  which  is  wisely  ordered 
by  the  Author  of  our  nature ;  for  a  man  would  leave 
this  world  discontented,  if  he  could  not  rely  upon 
the  promises  made  to  him  of  folfiUing  his  will  after 
his  death.    And  though  my  friend  dies  without  an 


S18  JUSTICE  IN  MATTERS  B,  1. 

belr  to  represent  him»  I  find  myself,  however,  betmd 
in  eoztscience  to  execute  his  will.  Here,  then,  omusa 
out  a  sdngular  case,  an  oMigor  without  an  oUigee. 
And  if  it  be  demanded  what  compulsion  I  am  under 
to  perform,  when  a  court  of  law  cannot  interpose  un« 
less  there  be  an  obligee  to  bring  an  action?  the  aa« 
swer  is,  that  I  stand  bound  in  conscience,  as  men 
were  by  a  covenant  before  courts  of  law  were  insti- 
tuted. Nor  is  this  case  altogether  neglected  by  law. 
It  is  extremely  probable,  that  a  court  of  equity  would 
compel  me  to  execute  the  will  of  my  deceased  friend, 
upon  a  complaint  brought  by  any  of  his  relations, 
though  they  could  not  state  themselves  as  obligees. 

Such  are  the  binding  qualities  of  a  promise,  and  of 
a  cov^oant,  by  the  law  of  our  nature.  We  proceed 
to  shew  how  £vr  these  qualities  are  supported  by 
municipal  law. 

For  a  long  period  after  courts  of  law  were  insti- 
tuted^ covenigits  and  promises  Were  left  upon  con- 
science, and  were  not  enforced  by  any  action.  This 
in  particular  was  the  case  among  -our  Saxon  ances- 
tors :  they  did  not  give  an  action  even  upon  buying 
and  selling,  though  the  most  necessary  of  all  cove- 
nants. The  Romans  were  more  liberal;  and  yet 
they  confined  their  actions  to  a  few  covenants  that 
are  necessary  in  comme|*ce.  At  the  same  time,  the 
action  given  to  enforce  these  covenants  was  confined 
within  the  narrowest  bounds.  In  the  first  place,  as 
only  pecuniary  interest  was  regarded,  no  action  was 
given  upon  a  covenant,  unless  the  plaintiff  could  shew 
that  it  tended  to  his  pecuniary  interest.*  And,  ac- 
cordingly, an  action  was  denied  upon  a  contract  to 
pay  a  sum  of  money  to  a  third  person.    In  the  next 

**  L*  SB.  {  17.  De  y«rboram  oblig. 
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place»  though  that  person  had  a  pecuniary  interest  to 
have  the  contract  performed,  yet  action  was  not  given 
him :  because,  in  the  Roman  law,  no  action  was  given 
upon  a  contract  but  to  those  who  were  parties  to  it.* 
And  hence  the  noted  Roman  law  maxim,  Qfiod  alU 
per  alium  nam  aeqmriiur  Migaiia. 

But  by  confining  the  actions  upon  a  covenant 
within  so  narrow  bounds,  many  moral  rights  and 
obligations  are  left  unsujq^Kurted  by  law.     The  Bo- 
man  law,  in  particular,  is  signally  defective  in  deny- 
ing support  to  any  right  but  what  terminates  wpon. 
pecuniary  interest.     If  I  exact  a  promise  in  favour 
of  a  stranger,  action  for  performance  is  denied  me, 
it  being  held,  that  I  am  not  interested  to  have  it  per- 
formed.    Is  the  case  the  same  where  the  promise  ia 
in  favour  of  a  friend,  or  of  a  distant  relation  ?    Per- 
haps it  may.     Let  us  then  suppose  the  promise  to  be 
made  in  favour  of  my  benefactor,  or  of  my  child,  per- 
haps my  heir.     Have  not  I,  to  whom  the  promise 
was  made,  an  interest  to  exact  performance  ?    No 
person  of  feeling  can  answer  with  confidence  in  the 
negative.     Intricate  questions  of  this  kind  lead  to  a 
general  doctrine  founded  on  human  nature.  That  the 
accomplishment  of  every  honest  purpose  is  a  man*s 
interest.    And,  accordingly,  in  the  affairs  of  thia 
world,  it  is  far  from  being  uncommon  to  prefer  the 
interest  of  ambition,  of  glory,  of  learning,  of  friend- 
ship, to  that  of  money.     This  doctrine,  by  refine- 
ment of  manners,  prevails  now  imiversally.    In  the 
ciase  stated,  that  I  have  an  equitable  interest  to  ex- 
act the  promise  in  favour  of  my  friend,  is  acknow- 
ledged ;  and  a  court  of  equity  will  accordingly  afford 

*  L.  U.  De  obligattombuB  et  actiombas. 


320  JUSTICE  IN  MATTERS  B.  I.' 

me  an  action  to  compel  parfonnance.  But  lias  my 
friend  an  action  if  I  forbear  to  interpose  ?  He  has 
no  action  at  common  law,  because  the  promise  was 
not  made  to  him.  And  as  little  has  he  anWtion  in 
equity  during  my  life ;  for  the  followii^  reason,  that 
it  depends  on  me,  to  whom  the  promise  was  made, 
whether  it  shall  be  performed  or  not.  It  is  in  my 
power  to  pass  from  or  discharge  the  promise  made 
to  me ;  and  as.  this  power  continues  for  life,  the  obli- 
gor cannot  be  boimd  to  pay  to  my  firiend,  while  it 
remains  imcertain  whether  it  may  not  be  my  will  to 
discharge  the  obligation.* 

I  illustrate  this  doctrine  by  the  following  exam- 
ples. I  give  to  my  servant  money  to  be  delivered 
to  my  friend  as  a  gift,  or  to  my  creditor  as  payment. 
The  money  continues  mine  till  delivery ;  and  I  have  it 
in  my  choice  to  take  it  back,  or  to  compel  delivery. 
The  friend  or  creditor  has  no  action.  He  has  not  a 
real  action,  because  the  property  of  the  money  is  not 
transferred  to  him :  he  lias  not  ^a  personal  action, 
while  it  continues  in  my  powar  to  recal  the  money. 
If  delivery  be  delayed,  he  will  not  naturally  think  of 
any  remedy  other  than  of  making  his  complaint  to 
me.  Yet  the  Court  of  Session  taught  a  very  differ- 
ent doctrine  in  the  following  case.  In  a  minute  of 
sale  of  land,  the  purchaser  was  taken  boimd  to  pay 
the  price  to  a  creditor  of  the  vender's  :  action  was. 
sustained  to  this  creditor  for.  payment  to  him  of.  the 
price :  though  it  was  pleaded  for  the  vender.  That, 
the  pursuer  not  being  a  party  to  the  minute  of  sale, 
no  right  could  arise  to  him  from  it,  and  that  the  ven- 
der's mandate  or  prder  might  be  recalled  by  him  at 

*  I»  S.  De  Mnrisezportandif.  L.  1.  C.  Si  mandpimn  lU  faerit 
alienat 
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his  pleasure.*  But  the  court  afterward  determined 
more  justly  in  the  following  cases,  founded  on  the 
same  principle.  A  proprietor  having  resigned  his 
estate  in  favour  of  his  second  son  and  his  heirs-male, 
with  power  to  his  eldest  son  and  the  heirs-male  of 
his  body  to  redeem ;  did  afterward  limit  the  power 
of  redemption,  that  it  should  not  be  exercised  unless 
with  the  consent  of  certain  persons  named ;  and  em-> 
powering  those  persons  to  discharge  the  reversion 
altogether  if  they  thought  proper,' ^hich,  according- 
ly, they  did  ^fter  the  father's  death.  In  a  declarator 
at  the  instance  of  the  second  son  to  ascertain  his 
right  to  the  estate,  it  was  objected  by  the  eldest. 
That,  by  the  settlement,  he  had  a  jus  qucBmtum^ 
which  could  not  be  taken  from  him.  The  discharge 
was  sustained,  f  Sir  Donald  Baine  of  Tulloch  dis- 
poned his  estate  to  his  eldest  son,  John ;  and  took 
from  him  bonds  of  provision  in  name  of  his  younger 
children.  It  was  found,  that  as  these  bonds  were 
never  delivered,  it  was  in  Sir  Donald's  power  to  dis- 
charge or  cancel  them  at  pleasure.  \  The  like  was 
found  2d  July  1755,  Hill  cmtra  Hill. 

To  return  to  the  case  figured  of  a  promise  exacted 
by  me  in  favour  of  an  absent  person.  My  death 
makes  a  total  change,  by  giving  him  an  action 
which  he  had  not  during  my  life ;  for  if  the  obligor, 
who  formerly  was  bound  at  my  instance,  remain  still 
bound  in  conscience,  as  is  made  evident  above,  it  fol- 
lows, that  the  person  in  whose  favour  the  promise 
was  made,  muist  be  entitled  to  demand  performance. 

*  Stair^  July  7>  1664,  Ogilvie  emdra  Ker;  Dune,  January  9, 
l6S7i  Supplicanta  eoidita  Nimma 
t  Fountainhall^  Jan.  2, 1706,  Dondaa  cmdra  Dundas. 
X  July  6, 1717>  Rote  wt^ra  Baine  of  Tulloch. 
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This  will  readily  be  jdelded  where  the  paction  ia  Ibr 
a  valuable  consideratiou:  if  John  give  a  atun  to  Jamea^ 
for  which  James  promises  to  John,  that  he  will  build 
a  house  to  William,  James  cannot  both  retain  the 
money  and  refuse  performance.  The  same  must  fol* 
low  though  the  paction  be  gratuitous ;  for  James  ia 
in  conscience  bound  to  perform  his  promise;  and 
William^  of  course,  must  be  entitled  to  demand  per* 
formance. 

From  these  premises  it  fc^ows,  that  the  man  wha 
thus  makes  a  contract  for  the  benefit  of  an  absent 
person,  may  renounce  his  power  of  discharging  the 
contract ;  which  renimciation  delivered,  will  instant* 
ly  entitle  that  person  to  demand  performance.  Such 
renimciation  may  also  be  inferried  rebus  etjactis.  As 
for  example,  where  a  man  dispones  his  estate  to  his 
eldest  son,  and  takes  from  him  a  bond  of  provisiol^ 
to  his  younger  children  by  name :  while  the  bond  is 
in  the  father's  custody,  it  continues  under  his  power ; 
but  if  he  deliver  the  bond  to  his  children,  he  is  un- 
derstood to  renounce  his  power,  which  will  entitle 
them  to  demand  payment* 

In  the  Roman  law,  a  stipulation  in  favour  ^  of  the 
heir  was  early  made  effectual,  by  sustaining  an  action 
to  the  heir.f  By  that  law,  a  son  might  stipulate  inr 
favour  of  his  father,  and  a  slave  in  favour  of  hiff 
master.  In  the  progress  of  equity,  this  privilege  was 
further  extended.  Where  a  man  stipulated  in  favour 
of  his  daughter,  an  utilis  actio  was  given  to  the  daugh- 
ter, which  is  an  action  in  equity.^  Yet  a  daughter's 
paction  in  favour  of  her  mother,  did  not  avail  the 

*  Dirkton,  Nov.  20,  1667,  Trotters  canira  Laiidy. 
t  L.  38,  §  12  &  14,  De  verbomm  oU%. 
i  L.  45«  §  a,  De  vtrbomm  Mi§^ 
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fiio0ito«*  A  man'd  etipulation  In  favour  of  his  grand- 
children profited  lhem.f  Where  there  was  a  ret  in* 
ttfftentM^  an  utiUs  actio  tras  given  to  the  absent  per- 
ion,  whoever  he  was.t  Bnt  among  the  Romaps,  a 
gratultons  stipulation  in  favour  of  a  stranger  never 
pfToduced  an  action  to  the  stranger.  [) 

The  foregoing  doctrine  unfolds  the  nature  ofjideu- 
eofitmissary  settlements  among  the  Romans.  Of  these 
settlements,  Justinian  j  gives  the  following  history, 
That  they  were  a  contrivance  to  elude  a  regulation 
that  rendered  certain  persons  incapable  of  taking  be- 
nefit by  a  testament ;  that  it  being  in  vain  to  settle 
upon  such  a  person  an  estate  by  testament,  another 
person  was  named  heir,  to  whom  it  was  recommend- 
ed to  settle  the  estate  as  intended ;  and  that  Augus- 
tus Caesar  gave  here  a  civil  action  to  make  the  settle- 
ment effectual.  But  did  Augustus  make  effectual  a 
settlement  executed  in  defraud  of  the  law?  I  can 
hardly  be  of  that  opinion.  If  the  law  was  inexpedi^ 
ent,  why  not  openly  rescind  it  ?  Augustus  was  too 
wise  a  prince  to  set  thus  a  public  example  of  eluding 
law.  Justinian,  I  suspect,  did  not  understand  the 
nature  of  these  settlements.  It  was  a  maxim  in  the 
Roman  law,  derived  from  the  nature  of  property. 
That  a  man  cannot  name  an  heir  to  succeed  to  his 
heir.^  Because  this  could  not  be  done  directly,  it  was 
attempted  indirectly  by  vifideieommissary  settlement : 
I  name  my  heir  regularly  in  my  testament,  and  I  or- 

*  L.  S6,  $  4,  De  psctu  doUL 
t  L.  1,  C.  De  pactis  conven* 
X  L.  S,  C.  De  donat.  qu«  sub  modo. 
II  §  4,  Instit  de  inutil.  stipul. 
f  f  1,  Imt  de  fidefeoamikft  bored. 
%  See  Hiilorml  Unv^trtctij  tiast  4. 
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der  him  to  make  a  testament  in  favoiur  of  the  penoa 
I  incline  should  succeed  him.  Such  settlements  did 
at  first  dep^id  entirely  on  the  faith  of  the  heir  in  pos* 
jsession,  who,  upoQ  that  account,  was  termed  Mcbtu 
fidudarius:  the  person  appointed  to  succeed  him, 
termed  Hares  Jkleicammisgarius,  had  not  an  action 
at  common  law  to  compel  performance ;  for  the  fidu- 
ciary heir  was  not  bound  to  him,  but  to  the  testator 
solely.  But  here  was  a  rei  iiUervenlM,  a  subject,  in 
the  hands  of  the  fiduciary  heir,  which,  by  accepting 
the  testament,  he  boxmd  himself  to  settle  upon  the 
^deicommigsary  heir ;  and,  he  is,  therefore,  bound  in 
conscience  to  settle  it  accordingly..  The  ^fideicommi§' 
sary  heir  has,  beside,  an  equitable  ekdm  to  the  sub- 
ject, founded  on  the  will  of  the  testator.  These  things 
considered,  it  appears  to  me  plain,  that  Augustus 
Caesar,  with  respect  to  such  settlements,  did  no  more 
bat  supply  a  defect  in  common  law,  by  appointing  an 
jiction  to  be  sustained  to  iiieJkleieommiMary  heir. 

What  is  just  now  said,  serves  to  explain  the  na* 
tiure  of  trusts,  where  a  subject  is  vested  in  a  trustee 
for  behoof  of  a  third  party ;  the  children  nascituriot 
a  marriage,  for  example.  A  trust  of  this  nature,  ana- 
logous to  a  fideicammissary  settlement  among  the 
Romans,  comes  not  under  the  cognizance  of  a  court  of 
common  law;  because  the  person  in  whose  favour 
the  trust  is  established,  not  being  a  party  to  the 
agreement,  has  not  at  common  law  an  action  to  oblige 
the  trustee  to  fulfil  his  engagement :  but  he  hath  an 
action  in  equity  as  above  mentioned.  And  hence  it 
is,  that  in  England  such  trusts  must  be  made  effect- 
ual in  the  Court  of  Chancery. 

Reviewing  what  is  said  above,  I  am  in  aome  pain 
about  an  objection  that  will  readily  occur  against  it. 
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A  ^gatee,  by  the  commoii  law  of  theiRomans,  had  aa 
action  against  the  heir  for  performance ;  and  yet  a 
legatee  is  ^ot  made  a  party  in  the  testament ;  nor  is 
the  heir,  by  accepting  the  testament,  bound  to  him^ 
but  to  the  testator  solely.  To  remove  this  objection^ 
it  will  be  necessary  to  give  an  account  of  the  differ- 
ent kinds  of  legacies  well  known  in  the  Roman  law; 
and  upon  setting  this  subject  in  its  true  light,  the  ob« 
jection  will  vanish.  Ill  the  first  place,  where  a  le- 
gacy is  left  of  a  carpus^  the  property  is  transferred  to 
^e  legatee  ipio  facto  upon  the  testator's  death,  con* 
formaUe  to  a  general  rule  in  law.  That  subjects  are 
transferred  from  the  dead  to  the  living  without  ne- 
cessity of  d^  very :  for  after  the  proprietor's  death,- 
thef e  is  no  person  who  can  make  delivery ;  and  if 
will  alone,  in  this  case,  have  not  the  effect  to  transfer 
property,  it  never  can  be  transferred  from  the  dead 
to  the  living.  Upon  that  accounts  a  legatee  of  a  eor^ 
fMS  has  no  occasion  to  sue  the  heir  for  delivery :  he 
hath  a  m  vimUcaih  at  common  law.  The  next  kind 
of  legacy  I  shall  mention,  is  where  a  bond  for  a  sum 
pf  mcmey  is  be4)ueathed  directly  to  Titius.  The  sub* 
ject  hj^e,  as  in  the  former  case^  vests  in  the  legatee 
ipfiofudo  upon  the  testator's  death.  The  legatee  has 
no  occasion  for  an  action  against  the  heir;  for  in 
quality  of  creditor  he  has  at  conmion  law  an  action 
against  the  debtor  for  payment.  A  third  sort  of  le» 
gacy  is,  where  the  testator  burdens  his  heir  to  pay  a 
certain  sum  to  Titius.  This  is  the  only  sort,  resem- 
bling a  JidekommUsary  settlement,  to  which  the 
maxim  can  be  applied  Quod  alii  per  aUum  non  ac-^ 
fuiriiur  obligatio.  But  as  an  action  at  comqion  law 
for  making  other  legacies  effectual  was  familiar,  the 
influence  of  connection^  without  making  nica 
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tinctionfi,  psrodueedan  action  at  conunon  law  fior  thfa 
aortalao.  Therefioro,  aU  that  can  be  made  of  this  iB^ 
atance,  is  to  prove,  what  wiU  appear  in  many  in^ 
atances*  that  common  law  and  equity  are  not  aqpa^ 
rated  by  any  accurate  boundary. 

Our  entails  upon  the  common  law  are,  in  seTeral 
respects,  similar  to  the  Roman  Jideieommuiarff  set- 
tlements ;  and  so  fiar  are  |^Terned  by  the  principles 
above  established.  I  give  the  following  instaneea.. 
A  man  makes  an  entail  in  favour  of  his  son  'or  other 
relation,  disponing  the  estate  to  him,  substituting  a 
eertain  series  of  heirs,  and  reserving  his  own  li£M«Bt. 
The  institute^  though  fettered  with  irritant  and  re- 
aolutive  clauses,  is  however,  vested  in  the  full  pra- 
perty  of  the  estate  ;*  and  the  substitutes,  fw  die  rea* 
son  above  given,  have  not  an  action  at  cmusmm 
law,  to  oblige  the  institute  to  make  the  entail  effects 
ual  in  their  favotir.  But  the  institute  resembles  pre- 
cisely a  Roman  Jueres  flduciarius,  and  is  bound  in 
equity  to  fulfil  the  will  of  the  entails,  by  pennitting 
the  substitutes  to  succeed  in  their  order. 

I  give  a  second  instance,  in  order  to  dear  up  a  cCi* 
kbrated  question  dften  debated  in  the  Court  of  Ses« 
sion,  namely.  Whether  an  entail,  sudi  as  that  above 
mentioned^  after  being  completed  with  infeftment,  can 
be  altered  or  discharged  even  by  the  joint  deed  of  the 
entailer  and  institute.  Our  lawyers  have  g&aenOy 
leaned  to  the  negative.  The  institute,  they  urge,  fet^ 
tered  by  the  entail,  has  not  power  to  altar  or  dis- 
charge ;  and  the  will  of  the  entailer,  who  is  not  now 
proprietor,  cannot  avaiL  This  reasoning  is  a  mere 
sophism.  The  full  property  is  vested  in  every  tenant 
in  tail,  no  less  than  in  him  who  inhmts  a  fee-eimple. 

*  See  Hlitoricd  law-tracts^  timet  9,  toward  the  dote. 
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A  tenant  in  tail  ib  indeed  limited  as  to  the  exercise 
of  his  powers  of  property  :  he  must  not  alien,  and 
he  must  not  alter  the  order  of  succession.  But 
tliese,  and  such  like  limitations,  proceed  not  from  de^ 
feet  of  power  qua  proprietor^  but  from  being  bound 
personally,  by  acceptance  of  the  entail,  not  to  exer* 
cdse  these  powers.*  This  distinction,  with  respect 
to  the  present  question,  is  of  moment.  A  man  can- 
not exercise  any  power  beyond  the  nature  of  his 
right :  such  an  act  is  void,  and  every  person  is  en- 
titled to  object  to  it.  But  no  person,  other  than 
the  obligee,  is  entitled  to  object  to  the  transgression 
of  a  covenant  or  personal  obligation.  The  entailer, 
in  the  case  stated,  is  the  obligee :  it  is  he  who  took 
the  institute  bound  to  limit  as  above  the  exercise  oi 
his  property ;  and  he,  therefore,  has  it  in  his  choice 
to  keep  the  heir  bound,  or  to  release  him  from  his 
obligation.  To  be  in  a  condition  to  grant  such  re* 
lease,  it  is  necessary  indeed  that  he  be  obligee,  but  it 
is  not  necessary  that  he  be  proprietor. 

Hence  it  appears,  that  the  substitutes  have  no  title, 
while  file  entailer  is  alive,  to  restrain  the  institute 
from  the  free  use  of  his  property.  They  have  no  claim 
personally  against  the  institute ;  who  stands  bound 
to  the  entailer,  not  to  them  :  nor  have  they  any  other 
ground  for  an  action,  seeing  the  frdl  property  of  the 
estate  is  vested  in  the  institute,  and  no  part  in  thrai. 
In  a  word,  it  depends  entirely  upon  the  entailer,  dur- 
ing his  life,  whether  the  entail  shall  be  effectual  or  no^ 
and  while  that  continues  to  be  his  privilege,  the  sub- 
stitutes evidently  can  have  no  claim.  Nay  more,  I 
affirm,  that  the  entailer  cannot  deprive  himself  of  this 

'  Thia  dootrin^  is  v^smH^y  «i|iWae4  ia  tnct  3«  4h»^«  ^^ 
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privilege,  even  though  he  should  expressly  reEOunce 
it  in  the  deed  of  entail.  The  substitutes  are  not  made 
parties  to  the  entail,  and  the  renunciation,  though  in 
their  favour,  is  not  made  to  them.  The  renunciation 
is  at  best  but  a  gratuitous  promise,  which  none  are 
entitled  to  lay  holii  of  but  that  very  person  to  whom 
it  is  made. 

.  A  great'  change  indeed  is  produced  by  the  entail* 
er's  death.  There  now  exists  no  longer  a  person  who 
can  loose  the  fetters  of  the  entail.  The  institute  must 
for  ever  be  bound  by  his  own  deed,  restraining  him 
from  the  free  exercise  of  his  property ;  and  as  the 
substitutes,  by  the  entailer's  will,  hdve  in  their  order 
^m  equitable  claim  to  the  estate,  a  court  of  equity  will 
make  this  claim  effectual. 

But  here  a  question  naturally  arises.  Why  ought 
not  the  entailer's  privilege  to  discharge  the  fetters  of 
the  entail,  descend  to  his  heirs.  The  solid  and  satis- 
factory answer  is  what  follows.  No  right  or  privi- 
dege  descends  to  an  heir,  but  what  is  pecuniary,  and 
t^nds  to  make  him  locupletior :  but  the  privilege  of 
discharging  the  fetters  of  an  entail  makes  not  the  heir 
locupletior,  and,  therefore,  descends  not  to  him. 

Similar  to  the  rule  above  Explained,  AUiperaUum 
fwn  acqukitur  obUgtUio,  is  the  following  rule,  AUi 
per  alium  non  acquiritur  exceptio.  These  rules,,  go- 
verned by  the  same  principle,  throw  li^t  upon  each 
other,  and  ought,  therefore,  to  be  ,handl^d  together. 
I  obtain  from  a  man  a  prcnnise  to  discharge  hjs  debt- 
or ;  the  question  is.  What  shall  be  the  eff<^  of  that 
promise  ?  The  Roman  lawyers  answer,  that  I  can- 
jnot  have  an  action  tp  oxmpel  performance,  because 
I  have  no  interest  that  performance  should  be  made ; 
and  that  the  debtor  cannot  have  an  action  to  compel 
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performaiice,  because  he  was  not  a  party  to  the  a* 
.greement.* 

.  But  the  Roman  writers  were  certainly  guilty  of  an 
oversight  in  not  distinguishing  here  b, pactum  liberator 
rium  from  a  pactum  obUgatarivm.  Admitting  the  latter 
tp  be  limited  as  above  by  the  common  law  of  the  Ro- 
mans ;  it  can  be  made  evident  from  the  principles  of 
4hat  very  law,  that  the  former  cannot  be  so  limited,  but 
.must  be  effectual  to  him  for  whose  behoof  it  is  made, 
whether  the  person  who  obtained  it  be  connected  with 
faim  or  no.  The  difference  indeed  with  respect  to  the 
{uresent  point  between  these  pactions,  arises  not  from 
any  difference  in  their  nature,  but  from  the  nature  of 
a  court  of  law.  Courts  of  law,  as  above  mentioned, 
were  originally  circumscribed  within  narrow  bounds ; 
4md  with  respect  to  the  Roman  courts  in  particular^ 
many  pacta  obUgataria  were  left  upon  conscience  un- 
supported by  these  courts.  Such  a  constitution  indeed 
confines  courts  within  too  narrow  limits  with  respect 
io  their  power  of  doing  good ;  but  then  it  does  not 
iead  them  to  do  any  wrong.  The  case  is  very  dif- 
ferent with  respect  to  pacta  Uberatoria :  it  is  unjust 
in  the  creditor  to  demand  payment,  after  he  has  pro- 
mised, even  gratuitously,  to  discharge  the  debt ;  and 
a  court  of  law  would  be  accessory  to  that  act  of  in- 
justice, if  it  sustained  action  after  such  a  promise. 
The  court,  therefore,  must  refuse  to  sustain  action ; 
JOT  rather  must  sustain  the  pactum  liberatarium  as  a 
good  exception  to  the  action.f  And  it  makes  no 
difference,  whether  the  person  who  obtained  the 
promise  be  dead  or  alive.  For  while  the  promise 
subsists,  it  must  bar  the  creditor  from  claiming  pay«r 

*  L.  17,  $  4,  De  pactii. 
f  Sae  HUtoiljad  Isw-tnqU^  tnct  S. 
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ment;  and  must  bar  mery  cowt  fratn  sup|iortiBf 
such  a  claim.  It  is  true,  indeed,  that  while  the  peiv 
son  who  obtained  the  promise  is  aliTe,  it  is  in  his 
poWer  to  disdiarge  the  promise ;  and,  consequently; 
to  entitle  the  creditor  to  an  action :  but,  till  that  dis- 
ehai^  be  obtained,  it  would  be  unjust  in  any  court 
to  sustain  action. 

Some  of  the  Roman  writers,  sensible  that  an  a<v 
tioif  for  payment  ought  not  to  be  sustained  to  a  cre- 
ditor who  has  passed  from  his  debt,  endeavour  to 
make  this  opinion  oonsist^it  with  the  rule  AlU  per 
aUwn  mm  acquirihir  ewceptio^  by  a  subtilty  that  goes 
out  of  sight.  They  insist,  that  the  debtor  cannot 
found  a  defence  upon  a  paction  to. which  he  was  not 
a  party :  but  they  yield,  that  the  paction,  though  not 
effectual  to  the  debtor,  is  effectual  against  the  credit, 
or ;  and  they  make  it  effectual  against  him,  by  sus- 
taining to  the  debtor  an  exeeptio  doU.^ 

Upon  the  same  principle,  if  a  third  person  pay  a 
debt  knowingly,  and  take  a  discharge  in  name  of  the 
debtor,  the  debtor,  though  the  discharge  be  not  dft- 
livei^  to  him,  can  defend  himself  by  an  exeeptio  doli 
against  the  creditor  demanding  payment  from  him ; 
for  the  creditor  who  has  received  pajrment  from  the 
third  person,  cannot,  in  conscience,  demand  a  second 
payment  from  the  debtor.  But  though  he  be  barred 
from  demanding  a  second  payment,,  it  does  not  fsUow, 
that  the  debt  is  extinguished.  That  it  remains  a 
subsisting  debt  will  appear  from  considering,  laid, 
That  the  transaction  between  the  creditor  and  the 
third  person  may  be  dksolved  as  it  was  established, 
nsmely ,  by  mutual  consent,  and  by  canoeiling  tte  dis* 
charge. — idb^  The  debtor,  notwithstanding  the  er* 

*  li.  25,  §  S, i.  S6,  De  pactb;  1.  S($,  §  4,  De  pactis  doCdibus. 
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roneooB  payment,  has  it  in  his  power  to  force  a  dis- 
diarge  £rom  the  creditor,  upcm  otknng  him  pajnnent : 
neither  of  which  eould  happen,  were  the  debt  extin- 
gniehed.  It  only  remains  to  be  observed,  that,  when 
a  debt  is  thus  paid  by  a  third  person,  it  is  in  the 
debtor's  choice  to  refund  the  money  to  the  third  p^« 
son,  or  to  pay  it  to  the  creditor.  But  if  he  defend 
himself  against  the  creditor  by  an  excepUo  doK,  which 
imports  his  ratification  of  the  payment,  the  sustain* 
ing  this  exception  hath  two  effects :  1st,  It  operates 
to  him  a  legal  extinction  of  the  debt ;  and,  next.  It 
entitles  the  third  person  to  demand  the  sum  from 
him. 


CHAPTER  11. 

Powers  tf  a  court  ofeqmtyy  to  repress  immoral  acts 

that  are  not  pecuniary. 

I  HAVE  had  occasion  to  mention  above,  that  an  at- 
tempt to  correct  all  the  wrongs  that  are  not  pecuni- 
ary, would  be  endless ;  and  in  a  measure  useless,  as 
the  method  of  repressing  them  all  is  the  same,  which 
is  to  declare  them  void.  One  species  of  immoral  acts 
deserves  peculiar  notice,  not  only  as  a  transgression 
of  duty,  but  as  tending  to  corrupt  our  morals. 

Individuals  in  society,  are  linked  together  by  va- 
rious relations,  that  require  a  suitable  conduct.  The 
relations,  in  particular,  that  imply  subordination, 
make  the  comer-stone  of  government,  and  ripen  men 
gradually  for  behaving  in  it  with  propriety.  The 
reciprocal  duties  that  arise  from  t)ie  relation  of  parent 
.and  dbild,  of  preceptor  and  scholar,  of  master  and  ser- 
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yjEmt,  of  the  high  and  low^  of  the  rich  and  poor,  and 
such  like^  apciistom  men  both  to  rule  and  to  be  ruled« 
It  is,  for  that  reason,  extremdy  material,  that  the 
duties  arising  from  subordination  be  preserved  from 
encroaching  on  each  other :  to  reverse  them,  would 
reverse  the  order  of  nature,  and  tend  to  unhinge  go» 
vemment.  To  suffer,  for  example,  a  young  man  to 
assume  rule  over  his  father,  is  to  countenance  an  im- 
pioral  act  and  breach  of  duty ;  having,  at  the  same 
^ime,  a  tendency  to  destroy  subcnrdination. 

A  yoimg  man,  in  his  contract  of  .marriage,  con-' 
sented  to  be  put  under  interdiction  to  his  father  and 
father-in  Jaw ;  and  in  case  of  their  failure,  to  the 
eldest  son  of  the  marriage.  They  having  failed,  the 
court  refused  to  sustain  an  interdiction  where  the  fa- 
ther is  interdicted,  wid  iiie  son  interdictor.*  A  bond 
was  granted  by  a  man  to  his  wife,  bearing,  **  That 
by  his  facility,  he  might  be  misled  to  dispose  of  a 
liferent  he  had  by  her,  and,  therefore,  binding  him- 
self not  to  dispone  without  her  consent/'  Upon 
this  bond  followed  an  inhibition;  which  was,  in 
effect,  putting  the  husband  under  interdiction  to  his 
wife.  The  court  refused  to  sustain  this  act ;  be- 
cause a  married  woman,  being  sub  patestate  viri, 
cannot  be  a  curator  to  any  person ;  and  to  make  her 
a  curator  to  her  husband,  would  be  to  overturn  the 
order  of  naturcf 

Other  acts,  tending  to,  or  arising  from  deprava- 
tion of  manners,  are  also  rejected  by  a  court  of  equi- 
ty. Thus,  a  man  who  had  fallen  out  with  hijs .  mo- 
ther, settled  his  mansion-house  on  his  brother ;  and 
took  from  him  a  bond  in  his  sister's  name,  that  he 

*  Dane,  ISdi  Januwy  1622,  SiWertoiihill  coidra  his  Father. 
.  t  Stair,  27th  February  1668,  Lady  Milton  co^ra  Milton. 
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ahoiQd  not  permit  his  mother  to  set  foot  in  the  houaek 
The  bond  was  set  aside.* 


BOOK  IL 

Powers  of  a  Court  of  Equity,  founded  on  the 

Principle  of  Utility. 

• 

Justice  is  applied  to  two  particulars,  equally  capi- 
tal ;  one  to  m^e  right  effectual,  and  one  to  repress 
wrong.  With  respect  to  the  former,  utility  coincides . 
with  justice :  with  respect  to  the  latter,  utility  goes 
farther  than  justice.  Wrong  must  be  done,  before 
justice  can  interpose ;  but  utility  lays  down  measures 
to  prevent  wrong.  With  respect  to  measures  for  the 
positive  good  of  society,  and  for  making  men  still 
more  happy  in  a  social  state,  these  are  reserved  to  the 
legislature,  (a)  It  is  not  necessary  that  such  exten- 
sive powers  be  trusted  with  courts  of  law :  the  power 

*  1.  Vernon,  413. 

(a)  And  to  interpose  for  advancing  the  positive  good  of  but  one 
tar  a  few  individuals,  it  still  farther  beyond  the  powers  of  a  court 
of  equity ;  though  the  Court  of  Chancery  has  sometimes  ventured 
to  exert  itself  for  this  narrow  purpose,  actuated  by  a  laudable  seal 
to  do  good,  carried,  indeed,  beyond  proper  bounds.  I  give  the 
following  instance^— Eighteen  tenants  of  a  manor  have  right  to  a 
common,  and  fifleen  of  them  agree  to  inclose.  The  inclosing  will 
be  decreed*  though  opposed  by  three ;  for  it  shall  not  be  in  the 
power  of  a  few  wilful  persons  to  oppose  a  public  good.  AMd. 
eoiet  in  equity,  cap.  4,  $ecL  D,  ^2. 
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61  makiiig  ri^  eflfeoCual,  of  redtefishig  wrong;  and 
of  preventing  mischief,  are  sufficient. 

As  the  matters  contained  in  this  book  come  with- 
in a  narrow  compass,  I  shall  not  have  occasion  for  the 
multiplied  subdivisions  necessary  in  the  former.  A 
few  chapters  will  exhaust  the  whole ;  beginning  with 
those  mischiefs  or  evils  that  are  the  most  destructive^ 
and  descending  gradually  to  those  of  less  consequence. 
I  reserve  the  last  place  for  the- power  of  a  court  of 
equity,  to  supply  defects  in  statutes  preventive  of 
hazm»  whether  that  harm  be  of  mote  or  less  import- 
ance :  it  is  propeir  that  matters,  so  much  coimected, 
should  be  handled  together. 


CHAP.  I. 

in  themselves  lawful^  reprobated  in  equUfff  ds 
hamng  a  tendency  to  corrupt  mar  ah. 

Society  cannot  flourish  by  pecuniary  commerce 
merely :  without  benevolence,  the  social  state  wouM 
neither  be  commbdioud  nor  agreeable.  Many  con- 
nections there  are  altogether  disinterested ;  witness 
the  connection  between  a  guardian  and  his  infant, 
and,  in  general,  between  a  trustee  and  the  person  for 
whose  behoof  the  trust  is  gratuitously  imdertaken. 
In  such  a  case,  to  take  a  premium  for  executing  any 
article  of  the  trust,  being  a  breach  of  duty,  will  b^ 
discountenanced  even  at  common  law.  Thus,  a  bond 
for  500  merks,  granted  to  an  interdictor  by  one  who 
purchased  land  from  the  person  interdicted,  was  void-* 
ed.*  If  the  sale  was  a  rational  measure,  it  was  the 
*  Haddington,  penult  July  l6SS,  Ciiniouae  tmtm  AdiaoMhie^ 
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iaterdktor'B  duty  to  consent  toit  without  ti  bribe :  if 
a  wrong  measure!  tbe  interdictor's  takiug  a  sum  for 
luB  oonseut,  was  taking  a  bribe  to  betray  his  trust. 

^uity  goes  farther :  it  prohibits  a  trustee  from 
making  any  profit  by^  his  management,  directly  or 
indirectly.  An  act  of  this  nature  may,  in  itself,  be 
innocent;  but  is  poisonous  with  respect  to  conse* 
quences ;  for  if  a  trustee  be  pemdtted,  even  in  tiie 
most  plausible  circumstances,  to  make  profit,  he  will 
soon  lose  sight  of  his  duty,  and  direct  his  manage- 
ment chiefly  for  making  profit  to  himself.  It  is  sole- 
ly on  this  foundation  that  a  tutor  is  barred  from  pur- 
chasing a  debt  due  by  his  pupil,  or  a  right  affecting 
his  estate.  The  same  temptation  to  fraudulent  prac- 
tice,  concludes  also  against  a  trustee  who  has  a  salary, 
or  is  paid  for  his  labour.  A  pactum  de  quota  litis 
between  an  advocate  and  his  client,  which  tends  to 
corrupt  the  morals  of  the  former,  and  to  make  him 
swerve  from  his  duty,  is  discountenanced  by  all  civil- 
ized nations.  A  bargain  betwixt  such  persons  may 
be  fair,  and  may  even  be  advantageoi*  to  the  client : 
but  utility  requires  that  it  be  prohibited ;  for  if  in^ 
dulged  in  any  circumstances,  it  must  be  indulged 
without  reserve.  It  is  for  the  same  reason,  that  a 
member  of  the  College  of  Justice  is  prohibited  by  sta- 
tute  ♦  from  purchasing  land  that  is  the  subject  of  a 
law-suit ;  and  that  a  factor  on  a  bankrupt  estate  is 
prohibited  by  an  act  of  sederunt  f  from  purchasing 
the  bankrupfs  debts.  The  same  rule  is  extended 
against  private  factors  and  agents,  without  an  act  of 
sederunt  Debts  due  by  a  constituent,  purchased  by 
his  factor  or  agent,  will  be  held  as  purchased  for  be- 

•  Act  216,  pari.  1594 ;  the  same,  IS.  Edward  I,  cap.  40. 
t  S5th  December  1708. 
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faoof  of  the  constituent :  and  no  claim  be 
but  for  the  transacted  sum.  It  was  decreed  in  chan-* 
eery,  Tjiiat  ^  bond  for  £500,  for  procuring  a  marriage 
between  two  persons  equal  in  rank  and  fortune,  is 
good.  But  on  an  appeal  to  the  House  of  Lords,  the 
decree  was  reversed.*  Such  a  bond  to  a-match-^ 
maker,  tending  to  ruin  persons  of  fortune  and  quali- 
ty, ought  not  to  be  sustained ;  and  the  countenan-^ 
dng  such  bonds  would  be  of  evil  example  to  guard* 
ians,  trustees,  servants,  who  have  the  care  of  persona 
under  age. 


CHAP.  II. 

Acts  and  covenants  in  themselves  innocent^  prohihked 
in  equity y  because  qf  their  tendency  to  disturb  sod-- 
ety,  and  to  distress  its  members.    . 

The  spirit  of  mutiny  shewed  itself  some  time  ago 
among  the  workmen  in  the  city  of  London,  and  rose 
to  such  a  height  as  to  require  the  interposition  of  the 
legislature.  The  same  spirit  broke  out  afterward 
among  the  journeymen-tailors  of  Edinburgh,  who 
erected  themselves  into  a  dub  or  society,  keeping,  in 
particular,  a  list  of  the  journeymen  out  of  service, 
under  pretext  of  accommodating  the  masters  more 
easily  with  workmen,  but,  in  reality,  to  enable  them- 
selves to  get  new  masters,  if  they,  differed  with  those 
they  served.  Any  of  them  that  deserted  their  ser«- 
vice,  entered  their  names  in  that  list,  and  were  im-> 
mediately  again  employed  by  other  masters  'who 
wanted  hands.  The  master-tailors  suffered  many 
*  Abridg.  cases  in  equity^  chap.  13,  sect  F,  {  5. 


GH.  II.  TO  SISTUBB  SOCIETY.  887 

inconyenlenoes  from  this  combination)  which,  among 
other  hardships,  produced  increase  of  wages  from 
time  to  time.    The  journeymeh,  for  saving  time, 
had  always  breakfasted  in  the  houses  of  their  mas^ 
ters ;  but^  upon  a  concert  among  them,  they  all  of 
them  deserted  their  work  about  nine  in  the  morning, 
declaring  their  resolution  to  have  the  hour  between 
nine  and  ten  to  themselves,  in  all  time  coming :  a 
desertion  that  was  the  more  distressing,  as  it  was 
made  when  the  preparing  clothing  for  the  army  re- 
quired the  utmost  dispatch.    This  occasioned  a  com- 
plaint to  the  bailies  of  Edinburgh  ;  who  found, 
**  That  the  defenders,  and  other  journeymen  tailors 
^  of  Edinburgh,  are  not  entitled  to  an  hour  of  recess 
^^  for  breakfast ;  that  the  wages  of  a  journejrman 
^'  tailor  in  the  said  city  ought  not  to  exceed  qpe  shil- 
^'  ling  per  day ;  and  that  if  any  journeyman  tailor, 
*'  not  retained  or  employed,  shall  refuse  to  work, 
<'  when  required  l^  a  master,  on  the  foresaid  terms, 
'*  unless  for  some  sufficient  cause  to  be  allowed  by 
^  the  magistrates,  the  offender  shall,  upon  convic- 
**  tion,  be  punished  in  terms  of  law.'*    This  cause 
being  brought  to  the  Court  of  Session  by  advocation, 
it  was  thought  of  sufficient  importance  for  a  hearing 
in  presence ;  and  the  result  was,  to  approve  of  the  re- 
gulations of  the  magistrates. 

The  only  difficulty  was,  whether  the  foresaid  re- 
gulations did  not  encroach  upon  the  liberty  of  the 
subject.  It  was  admitted,  that  they  did  in  some 
measure ;  but  the  court  was  satisfied  of  their  neces- 
sity, from  the  following  considerations.  Arts  and 
manxifactures  are  of  two  kinds.  Those  for  luxury 
and  for  amusement  are  subjected  to  no  rules,  because 
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a  society  may  sufaBist  eomfortaUy  witJboiKt  them. 
But  those  whidi  are  necessary  to  the  wdl-heing  of 
society  must  be  subjected  to  rules ;  otherwise  it  may 
be  in  the  power  of  a  few  individuals  to  damttdbt  mis* 
chief.  If  the  bakers  should  refiase  to  make  faread^  0€ 
the  brewers  to  make  ale»  or  the  colliers  to  dig  ooal, 
without  being  subjected  to  any  control,  they  would 
be  masters  of  the  lives  of  the  inhabitaata.  To  re* 
medy  such  an  evil,  whidi  is  of  the  first  magnitude, 
there  must  be  a  power  placed  somewhere;  and  ibis 
power  has  been  long  exercised  by  magistrates  of  bcv* 
roughs  and  justices  of  peace,  under  review  of  the  s<^ 
vereign  court.  The  tailors,  by  forbearing  to  work, 
cannot  do  mischief  so  suddenly :  but  people  must  be 
clad ;  and  if  there  be  no  remedy  against  the  obsti- 
nacy of  tailors,  they  may  compel  people  to  submit  to 
the  most  exorbitant  terms. 

Another  point  debated  was  the  propriety  of  the 
foregoing  regulations.  Upon  which  it  was  observed, 
that  the  regulation,  of  the  wi^es  is  even  admitted  by 
the  defenders  themselves  to  be  proper,  because  they 
have  acquiesced  in  it  without  complaint.  And  yet  if 
this  article  be  admitted,  the  other  regulations  follow 
of  necessary  consequence ;  fw  it  is  to  no, purpose  to 
fix  wages,  without  also  fixing  the  number  of  working 
hours ;  and  it  is  to  no  purpose  to  fix  either,  if  the 
defenders  have  the  privilege  to  work  or  not  at  their 
pleasure.  Their  demand  of  a  recess  between  nine 
and  ten,  which  they  chiefly  insist  for,  is  extremely 
inconvenient,  because  of  the  time  it  coiisumes,  eqie* 
daily  in  a  wet  day,  when  they  must  shift  and  dry 
themselves  to  avoid  sullying  the  new  work  they  have 
on  hand.  .  And  as  for  health,  they  will  never  be  de* 
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Jiied,  -dtiifer  hf  thdr  taiasteili  or  by  tbe, jud^,  n  \*(kole 
ABf  «(t  timto  £ot  exeidse.^ 

When  At  flialt^ta±  wM  tod«e4  to  be  Itfidtd  in 
Sootteld»  the  Edinbiugh  faHshrti^  cKssfttMed  witb 
tbe Mnte, ^Mered  intki •  coinliiBittio&  to'forbear  hrtvr^ 
ing.  Tbe  Omit  of  SeesioD^  iipim  tiie  principle  above 
^■BntiQlBBd;  orderad  th^m  td  colitiilae  their  brewing 
TBda  fbrmerfy  under  a  severe  penalty. 

The  jounneymen  wookombms  i&  Aberdeen  did/ in 
liie  year  ITtJs  foriA  themselves  into  a  66dety,  eaosct- 
ifig  entiTumcmey,  inflicting  penalties^  ftc.  to  be  under 
the  management  of  stewards,  chosen  every  mondi : 
and  though  their  seeming  pretext  was  to  provide  for 
thek  poor^  yet^  under  that  pretext,  several  Tegulations 
were  made^  cramping  trade,  and  temUng  txi  mate 
^em  independent  of  their  employers.  A  complaint 
against  the  society,  by  the  pro<5ttratiir«fiscal  of  the 
4NdMM»iart  of  Aberdeen,  being  removed  to  the  Court 
<^  Session  by  advocation,  the  following  interlocutor 
was  pronounced  i-^^^  The  Lwds,  having  considered 

the  plan  upon  which  the  society  of  woolcombers  is 

erected,  the  regulations  at  first  inwudy  though  af^ 
^  tdrward  abrogated,  and  Uie  rules  still  subsisting^ 
<<  find,  That  such  combinations  of  artificers,  where^ 
*'  by  they  collect  money  fear  k  common  box,  inflict 
'^  penalties,  impose  oaths,  and  make  other  byJaws^ 
**  are  of  dangerous  t^idency,  subvi^ive  of  peace  and 
**  order,  and  against  law :  therefore,  they  prohibit  and 
**  dischaige  the  defmdeiB,  the  woolcombers,  to  conti- 
**  nue  to  tet  under  such  combinatito  or  sodety  for  the 

"  future,  or  to  enter  into  any  suchlike  new  society 
*^  or  combination,  as  they  shall  be  answexable :  but 

*  Tailors  of  Edinburgh  cwira  their  Joumeymen,  Decstnbet 

10, 1762. 

Y  S 
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'<  allow  them^  at  the  sight  of  the  magistrates  of 
'^  Aberdeen,  to  apply  the  money  already  collected, 
**  for  discharging  the  debts  of  the  society :  the  re- 
<<  mainder  to  be  distributed  among  the  contributors, 
**  in  proportion  to  their  respective  contributions." 

Upon  a  reclaiming  petition,  answers,  replies,. and 
duplies,  the  court  acQiared  to  the  forgoing  interlocu- 
tor, as  far  as  it  finds  the  society  complained  of  to  be 
of  dangerous  tendency,  and  consequently  confyra  bo- 
nos  mores ;  but  they  remitted  to  the  Ordinary  to  hear 
the  parties.  Whether  the  woolcombers  may  not  be 
.permitted,  imder  proper  regulations,  to  contribute 
siuns  for  maintaining  their  poor.* 

The  journeymen  weavers  in  the  town  of  Paisley, 
emboldened  by  numbers,  began  with  mobs  and  riotr 
ous  proceedings,  in  order  to  obtain  higher  wages. 
But  these  overt  acts  having  been  suppressed  by  ai>- 
thority  of  the  Court  of  Session,  they  Went  more  cun^ 
ningly  to  work,  by  cbntriving  a  kind  of  society  term- 
ed the  d^/enceJww ;  and  a  written  contract  was  sub^ 
scribed  by  more  than  six  hundred  of  them,  contam^ 
jng  many  innocent  and  plausible  articles,  in  order  to 
cover  their  views,  but  chiefly  contrived  to  bind  them 
not  to  work  under  a  certain  rate,  and  to  support  out 
of  their  periodical  contributions  those  who,  by  insist^ 
ing  on  high  wages,  might  not  find  employments 
Seven  of  the  subscribers  being  charged  upon  the  con- 
tract,  for  payment  of  their  stipulated  contributions, 
brought  a  suspension,  in  which  it  was  decreed,  That 
this  society  was  an  unlawful  combination,  under  the 

*  Proctinitoir»fitcal  ewita  Wootoombefi  in  Aberdeeh>  Decem- 
ber 15,  1769. 
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false  colour  of  cany iiig  on  trade ;  and  that  the  con- 
tract was  void,  as  contra  utilitatem  publicam.* 


CHAP.  III. 

JSeguUUions  qfcommercej  and  qf  other  public  con- 
cerns, rectified  where  wrong. 

It  belongs  to  a  court  of  police  to  regulate  commerce 
and  other  public  matters.  The  Court  of  Session  is 
not  a  court  of  police ;  but  it  is  a  court  of  review,  to 
take  under  consideration  the  proceedings  of  courts  of 
police  and  to  rectify  such  as  are  against  the  public 
interest.  This  jurisdiction  is  inherent  in  the  Court 
of  Session  as  the  supreme  court  in  civil  matters, 
founded  on  the  great  priilciple.  That  every  wrong 
must  have  a  remedy. 

|n  the  year  170S,  the  magistrates  and  town-coun- 
cil of  Stirling,  made  an  act  confirming  a  former  act 
of  council,  in  favour  of  the  town  weavers,  and  pro- 
hibiting all  country  weavers  from  buying  woollen  or 
linen  y^rn  brought  to  the  town^for  sale,  except  in 
public  market,  after  eleven  forenoon,  under  the  pain 
of  confiscation.  This  act  of  council  was  not  a  little 
partial :  the  weavers  in  the  neighbourhood  were  con- 
fined to  the  market,  while  the  town  weavers  were 
left  at  liberty  to  make  their  purchases  at  large.  The 
former  brought  a  process  before  the  Court  of  Session, 
insisting  to  have  the  market  at  an  earlier  hour,  in 
order  that  they  might  not  be  prevented  by  the  latter 
from  purchasing ;  and  also,  that  the  prohibition  of 
purchasing  yam  privatc^ly  should  be  made  general,  to 

*  January  21,  1766,  Barr  contra  Curr,  &c.    . 
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comprehend  the  town  weavers,  as  well  as  those  of  the 
country.  The  court  not  only  appointed  an  earH<»r 
hour  for  the  market ;  but  put  both  parties  upon  an 
equal  footing,  by  prohibiting  yam  to  be  purchased 
before  the  opening  of  the  market* 

Regulations  that  encroach  on  freedom  of  commerce^ 
by  favouring  some  to  the,  prejudice  of  others,  is  what 
renders  a  monopoly  odious  in  the  sight  of  law. 
However  beneficial  a  monopoly  may  be  to  the  privi- 
leged, it  is  a  wrong  done  to  the  rest  of  the  people,  by 
prohibiting  tiiem  arbitrarily  from  the  exercise  of  a 
lawful  employment.    Monopolies,  therefore,  ought  to 
be  dfscoimtenanced  by  courts  of  justice,  not  except- 
ing those  granted  by  the  crown.    And  I  am  per- 
suaded, that  the  monopolies  granted  by  the  crown 
last  century,  which  were  not  few  in  number,  would 
have  been  rejected  by  our  judges,  had  their  salaries 
been  for  life,  as  they  now  happily  are.    I  venture  a 
bolder  step,  which  is  to  maintain,  that  even  the  Pto- 
liament  itself  cannot  legally  make  such  a  partial  dis- 
tinction among  the  subjects.    My  reason  is,  that  ad- 
mitting the  House  of  Commons  to  have  the  powers 
of  a  Roman  dictator  ne  quid  respuhUca  detrimenii 
capiat,  it  follows  not  that  such  a  trust  will  include  a 
power  to  do  injustice,  or  to  oppress  the  many  for  the 
benefit  of  a  few.     How  crude  must  have  been  our 
notions  of  government  iti  the  last  century,  when  mo- 
nopolies granted  by  the  king's  sole  authority,  were 
generally  thought  effectual  to  bind  the  whole  nation ! 
I  am  acquainted  with  no  monopolies  that  may  be  law- 
fully granted  but  what  are  for  the  public  good,  such 
as,  to  the  authors  of  new  books  and  new  machines,  li- 

*  1 4th  November  1777>  Patenonand  oM^en  am/rq  Battnymd 
others. 


CH.  III.  OF  COMMERCE.  348 

mited  to  a  time  certain.  The  profit  made  in  that  pe- 
riod is  a  spur  to  invention :  people  are  not  hurt  by 
such  a  monopoly,  being  deprived  of  no  privilege  en- 
joyed by  th^n  before  the  monopoly  took  place ;  and 
after  expiry  of  the  time  limited,  all  are  benefited 
without  distinction. 

In  the  year  1722,  certain  regulations  were  made  in 
the  bailie-court  of  Leith,  concerping  the  forms  of 
procedure  in  the  administration  of  justice,  and  the 
qualification  of  practitioners  before  that  court ;  among 
other  articles,  providing,  "  That  when  the  procura- 
^*  tors  are  not  imder  three  in  number,  none  shall  be 
**  allowed  to  enter,  except  such  as  have  served  the 
**  clerk  or  a  procurator  for  the  space  of  three  years 
*'  as  an  apprentice,  and  one  year  at  least  after ;  be- 
"  side  undergoing  a  trial  by  the  procurators  of  court, 
**  named  by  the  magistrates  for  that  effect.'*  John 
Young,  craving  to  be  entered  procurator,  as  having 
served  an  apprenticeship  to  an  agent  of  character  be- 
fore the  Court  of  Session,  this  regulation  of  the  bailie- 
court  of  Leith  was  objected.  The  bailies  having 
found  the  petitioner  not  qualified,  in  terms  of  the 
regulations,  the  cause  was  advocated  ;  and  the  court 
found  the  said  article  void,  as  contra  utilitatem  puh^ 
licamy  by  establishing  a  monopoly.* 

*  21st  December  1765,  John  Yming  contra  Proeuratonof  the 
boffie^^soiin  of  Leith. 


344  OF  a£OUI.ATION8,  &C.  B-  II* 


CHAP.  IV. 

Farms  qf&e  common  law  dispensed  with,  morderta 

abridge  law-suits. 

Retention,  which  is  an  equitable  exception  re.* 
sembling  compensation,  was  iDtroduced  by  the  Court 
of  Session,  without  authority  of  a  statute.    The  star- 
tute  159S,  authorising  compensation,  speaks  not  of 
an  obligation  ad  factum  ptmstandum,  nor  of  any 
obligation  but  for  payment  of  money;  and  yet  it 
would  be  hard,  that  a  man  should  have  the  author- 
ity of  a  court  to  make  his  claim  effectual  against  me, 
while  he  refuses  or  delays  to  satisfy  the  claim  I  have 
against  him.    So  stands,  however,  the  common  law, 
which  is  corrected  b^  a  court  of  e<^uity  for  the  pub- 
lic good.    Supposing  parties  once  in  court  upon  any 
controversy,  the  adjusting,  without  a  new  process, 
all  matters  between  them  that  can  at  present  be  ad- 
justed, is  undoubtedly  beneficial,  because  it  tends  to 
abridge  law-suits.    This  good  end  is  attained,  by  be-  ' 
stowing  on  the  defendant  a  privilege  to  withhold 
performance  frcHn  the  pursuer,  till  the  pursuer^  simul 
et  semel,  perform  to  him.    This  privilege  is  exer- 
cised by  pleading  it  as  an  exception  to  the  pursuer's 
demand ;  and  the  exception,  from  its  nature,  is  term- 
ed Retention. 

Compensation,  as  we  have  seen,  is  founded  on  the 
principle  of  equity.  And  it  is  also  supported  by  that 
of  utility ;  because  the  finishing  two  counter-claims 
in  the  same  process  tends  to  lessen  the  number  of 
law-suits.    Retention  is  founded  solely  on  utility. 
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being  calculated  for  no  other  end  but  to  prevent  the 
mxdtiplication  of  law-suits.  The  utility  of  retention 
has  gained  it  admittance  in  all  civilized  niU;ions.  In 
the  Englidi  Court  of  Chancery  particularly,  it  is  a 
well-known  exception,  of  which  I  give  the  following 
jgodtance.  *'  If  the  plaintiff  mortgage  his  estate  to 
**  tibe  defendant,  ^nd  afterward  borrow  money  £rpm 
**  the  defendant  upon  bond,  the  redemption  ought 
*'  not  to  take  place,  unless  the  bonded  debt  be  paid 
'*  as  well  as  the  mortgage-money."  ^ 

From  what  is  said,  every  sort  of  obligation  fiffprds, 
as  it  would  appear,  a  ground  for  retention,  pirovided 
the  term  of  performance  be  come,  and  no  just  cause 
for  withholding  performance.  It  shall  only  be  add- 
ed, that  for  the  reasons  given  with  respect  to  com- 
pensation, f  retention  cannot  be  pleaded  against  an 
assignee  for  a  valuable  consideration. 

A  directed  B  to  pay  C  what  sums  C  should  want. 
C  accordingly  received  two  sums  (among  others) 
from  B,  for  which  he  gave  receipts,  as  by  the  order 
of  A.  A  and  C  came  to  account,  which,  being  stated, 
they  gave  mutual  releases.  But  the  two  sums  not 
being  entered  in  the  books  of  A,  were  not  accoimted 
fw  by  C.  B  not  having  received  any  allowance 
fnHn  A  for  the  two  sums,  prefers  his  biU  i^ainst  C 
to  have  the  money  me^umed  to  hiuL  C  confessed  the 
receipts,  but  insisted,  that  the  money  was  delivered 
to  him  by  the  order  of  A,  and  that  B,  being  a  hand 
only,  1^  no  ch^m.  But  the  court  decreed.  That 
the  plaintiff  ^ad  a  fair  claim  again^t  the  defendant 
to  avoid  circuity  of  suits :  fo^r  otherwise  it  would . 
turn  the  plaintiff  on  A,  and  A  again  on  the  defend- 
ant in  eijuity  to  set  aside  the  rdea^e,  and  to  have  an 

*  1.  Vernon^  S44.  t  See  tupri,  p.  S57. 
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allowaiice  of  these  eums.  And  tlie  decree  was  affirm- 
ed in  the  House  of  Lords.  * 

By  the  coinmon  law  of  this  land,  a  creditor  Intro- 
duced  into  possession  upon  a  wadset,  upon  an  assign- 
ment to  rents,  or  upon  an  adjudication,  is  bound  to 
surrender  the  possession  as  soon  as  the  debt  is  paid 
by  the  rents  levied.  He  obtained  poflmroion,  in  or- 
der to  levy  the  rents  for  his  payment ;  and  when 
payment  is  obtained,  he  is  no  longer  entitle  to  pos- 
sess. He  perhaps  is  creditor  in  other  debts  that  may 
entitle  him  to  apprehend  possession  cfe  tuwo :  but 
these  will  not,  at  common  law,  empower  him  to  de- 
tain possession  one  moment  after  the  debt  that  was  the 
title  of  his  possession  is  paid.  He  must  first  surrender 
possession ;  and  he  may  afterward  apply  for  legal  au- 
thority to  be  repossessed  for  payment  of  these  separate 
debts.  A  court  of  equity  riews  matters  in  a  different 
light.  The  debtor^s  claim  to  have  his  land  restwed  to 
him  is  certainly  not  founded  on  utility,  when  such 
claim  can  serve  no  other  end  but  to  multiply  ezpenoe, 
by  forcing  the  creditor  to  take  out  execution  upon  the 
separate  debt,  in  order  to  be  repossessed.  A  maxim 
in  the  Roman  law  concludes  in  this  case  with  force, 
Prusfrit  petis  quod  mox  es  re^Htuturu^ ;  and  this  max- 
im accordingly  fnmisheth  to  the  creditor  in  posses- 
sion a  defence  that  is  a  species  of  retention.  There 
is,  indeed,  the  same  reason  for  sustaining  the  excep- 
tion of  retention  in  this  case,  that  there  is  in  personal 
debts,  namely,  utility,  which  is  interposed  to  prevent 
the  multiplying  of  law-suits,  prejudicial  to  one  of  the 
parties  at  least,  and  beneficial  to  neither. 

But  this  relief  against  the  strictness  of  common 
law,  oiigbt  not  to  be  confined  to  real  debts  which  en* 

*  Shower^s  cases  in  Parliament,  17* 
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title  the  creditcM*  to  possess.  It  may  sometimes  hap- 
pen, as  dem«mstrated  above,*  to  be  more  beneficial  to 
the  debtw  or  to  the  ereditor,  without  hurting  dther, 
that  the  rents  he  applied  for  payment  even  of  a  p^- 
sonal  debt,  than  for  payment  of  the  debt  which  is  the 
title  of  possession.  And  whoever  the  rents  may  be 
applied  for  payment  of  a  personal  debt,  the  creditor 
must  be  privileged  to  hold  possession  till  that  debt 
be  paid. 


CHAP.  V. 
Bona  fides,  us  far  as  regukxted  hy  lOiKfy. 

]M[y  first  head  shall  be  bonajlde  payment.  It  may 
happen  by  mistake  that  payment  is  made,  not  to  the 
person  who  is  really  the  creditor,  but  to  one  nnderw 
stood  to  be  the  creditor.  However  invincible  the  er- 
ror may  be,  pa]rment  made  to  any  but  to  the  creditor 
avails  not  at  common  law ;  because  none  but  the  cre- 
ditor can  discharge  the  debt.  What  remedy  can  be 
afforded  by  a  court  of  equity  where  a  debt  is  bonajlde 
paid  to  another  than  the  true  creditor,  I  proceed  to 
exjdain. 

It  is  an  observation  verified  by  long  experience. 
That  no  circumstance  tends  more  to  the  advancement 
of,  commerce,  than  a  free  circulation  of  the  goods  of 
fortune  from  hand  to  hand.  In  this  island^  commer- 
cial law  is  so  much  improved,  as  that  land,  moveabfes, 
debts,  have  all  of  them  a  free  and  expedite  currency. 
A  bond  for  borrowed  money,  in  particular,  descends 
to  heirs,  and  is  readily  transferable  to  assignees  vo- 

•  Sec  suprd,  p.  975. 
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iuntfuyor  judicia]^  But  that  drcumstance^  beneficial 
to  commerce^  proves,  in  many  instances,  hurtful  to 
debtors.  Payment  made  to  any  but  the  creditor,  frees 
not  the  debtor  at  commcm  law :  and  yet  circumstan- 
ces may  be  often  such,  as  to  make  it  impracticable  for 
the  debtor  to  discover  that  the  person  who  produceth 
a  title,  fair  in  appearance,  is  not  the  creditor.  Her§ 
is  a  pase  extremely  nice  in  point  of  equity.  On  th^ 
one  hand,  if  hofnafde  payment  be  not  sustained,  the 
hardship  will  be  great  upon  the  debtor,  who  must 
pay  a  second  time  to  the  true  creditor.  On  the  other 
hand,  if  the  exception  of  jHmafide  payment  be  sus- 
tained to  protect  the  debtor  from  a  second  payment, 
the  creditor  will  be  often  forfeited  of  his  debt  with- 
out his  fault.  Here  the  scales  hang  even,  and  equity 
preponderates  not  on  either  side.  But  the  principle 
of  utility  afford^  relief  t^  the  debtor,  and  exerts  all 
its  weight  in  his  scale :  for,  if  a  de][)tor  were  not  se- 
cure by  voluntary  payment,  no  man  would  venture 
to  pay  a  shilling  by  any  authority  less  than  that  of 
the  sovereign  court :  and  how  ruinous  to  credit  this 
would  prove,  must  b^  obvious  without  taking  a  mo- 
xfkeat  for  reflection. 

To  bring  this  matter  nearer  the  eye,  we  shall  first 
suppose,  that  the  putative  creditor  proceeds  to  legal 
execution,  and  in  that  manner  recovers  payment. 
Payment  thus  made  by  authority  of  law,  must  im- 
doubtedly  protect  the  debtor  from  a  second  payment. 
And  this  leads  to  another  case.  That  the  debtor,  to 
prevent  legal  execution,  which  threatens  him,  makes 
payment  voluntarily.  The  payment  here  is  made 
indeed  without  compulsion,  because  there  is  no  actual 
Qcecution  :  but  then  it  is  not  made  without  ^ul^hori- 
ty ;  for,  by  the  supposition,  execution  is  awarded,  and 
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nothing  prevents  it  but  payment.    The  third  case  is 
of  a  clear  bond,  upon  which  execution  must  be  ob- 
tained as  soon  as  demanded ;  and  the  debtor  pays, 
knowing  of  no  defence.    Why  ought  not  he  also  to 
be  secure  in  this  case  ?    That  he  be  secure,  is  be* 
neficial  to  creditors  as  well  as  to  debtors,  because 
otherwise  there  can  be  no  free  commerce  of  debts. 
This  exception,  then,  of  bona  fide  payment,  is  sup- 
ported by  the  principle  of  utility  in  two  different  re« . 
spects :  it  is  beneficial  to  creditors,  by  encouraging 
debtors  to  make  prompt  payment ;  and  by  removing 
from  them  the  pretext  of  insisting  upon  anxious  and 
scrupulous  defences,  which,  under  the  colour  of  pay- 
ing securely,  would  often  be  laid  hold  of  to  delay 
payment :  it  is  beneficial  to  debtors,  who  can  pay 
with  safety  without  being  obliged  to  suffer  execution. 
But  here  the  true  creditor  is  not  left  without  a  re^ 
medy.    The  sum  received  by  the  putative  creditor  is 
in  his  hand  sinejusta  causa,  and  he  is  answerable  for 
it  to  the  true  creditor.     In  this  view,  the  operation 
of  bona  fide  payment  is  only  to  substitute  one  debtor 
for  another,  which  may  as  often  be  beneficial  to  the 
true  creditor,  as  detrimental. 

An  executor  under  a  revoked  will,  being  ignorant 
of  the  revocation,  pays  legacies ;  and  the  revocation 
is  afterward  proved  :  he  shall  be  allowed  these  lega- 
cies.* 

If,  in  making  payment  to  the  putative  creditor,  the 
debtor  obtain  an  ease,  the  exception  of  bona  fide  pay- 
ment will  be  sustained  for  that  sum  only  which  was 
really  paid.f    This  rule  is  foimded  on  equity ;  for 

*  1.  Chancery  caaesj  186.  f 

t  Suir,  July  19,  1665,  Johnston  contra  Macgregor. 
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that  it  n^as  in  rem  uermm  of  the  Infant  heir.    The 
ftvourableness  of  this  case  had,  I  conjecture,  no  slight 
influence  in  procuring  the  judgment.    It  lies  open  to 
objections  that  seem  not  easily  solved.    First,  What 
room  was  there  for  bona  fides  while  it  remained  un- 
cert^n  whether  the  widow  might  not  be  pregnant  ? 
and  surely  the  debts  could  not  be  so  pressing  as  not 
to  bear  the  delay  of  a  few  months.    Next,  Had  the 
interest  of  the  debts  exceeded  the  rents  of  the  estate, 
to  make  it  necessary  to  dispose  of  the  whole,  a  sale 
upon  that  stipposition  might  be  held  to  be  in  rem 
versum  of  the  infEuit  heir :  but  it  does  not  appear  so 
clearly,  that  the  sale  of  a  part  could  be  in  rem  ver-' 
sum ;  because,  by  exact  and  frugal  management  du<- 
ring  the  minority  of  the  heir,  the  debts  might  have 
been  so  much  reduced  as  to  make  it  proper  to  pre- 
serve  the  estate  entire. 

I  close  this  chapter  with  thie  acts  and  deeds  of  a 
putative  judge  ;   of  which  the  case  of  Barbaiius 
Philippus  is  an  illustrious  instance.*    Having  been 
elected  a  Roman  Prsetor,  he  determined  many  causes, 
and  transacted  every  sort  of  business  that  belonged 
to  the  office.    He  was  discovered  to  be  a  slave,  which 
rendered  all  his  acts  and  deeds  vo)d  at  common  law ; 
because  none  but  a  freeman  was  capable  to  be  a  Ro- 
man Praetor.   With  respect  to  third  parties,  however, 
their  bona  fides  supported  all  his  acts  and  deeds  as  if 
he  really  had  been  a  Praetor.  -  ^ 

*  Lr  5j  De  officio  Pnet 
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CHAP.  VI- 

mn^  perien  to  prevent  mischief. 

This  subject  is  so  fully  explained  in  the  introduc 
tion,  as  to  require  very  little  addition.  It  exhibits  a 
court  of  equity  in  a  new  light,  shewing  that  this  court, 
acting  upon  the  principle  of  utility,  is  not  confined  to 
what  is  properly  termed  Jurisdiction ;  but,  in  order 
to  prevent  mischief  even  to  a  single  person,  may  as- 
sume  magisterial  powers.  It  is  by  such  power  that 
the  Qourt  of  Session  names  factors  to  manage  the 
estates  of  those  who  are  in  foreign  parts,  and  of  in- 
fimts  who  are  destitute  of  tutors.  The  authority  in- 
terposed for  selling  the  land-estate  of  a  person  tmder 
age,  is  properly  of  the  same  nature ;  for  the  inquiry 
made  about  the  debts,  and  about  the  rationality  jof  a 
sale,  though  in  the  form  of  a  process,  is  an  expisca- 
tion  merely. 

By  the  Roman  law,  a  sale  made  by  a  tutor,  of  his 
pupil's  land-estate,  without  authority  of  a  judge,  was 
void  ipso  Jure  J  as  uUra  vires.  This  seems  not  to  have 
been  followed  in  Scotland.  Maitland  teports  a  case,* 
where  it  is  decreed,  that  such  a  sale  sine  decreto  is 
not  void,  bat  that  it  is  good  if  profitable  to  the  in-» 
fant.  And  I  must  api^ove  this  decision  as  agreeable 
to  principles  and  to  the  nature  of  the  thing.  The  in« 
terposition  of  a  court  beforehand,  is  not  to  bestow  MW 
powers  upon  a  tutor,  but  to  certify  the  necessity  of  a 
gale,  in  order  to  encourage  purchasers,  by  rendering 
them  secure.    But  if,  without  authority  of  a  courts 

*  Dec  1,  1565,  DougUi  tsMra  Foreinan. 
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a  purchaser  be  found  who  pays  a  full  price,  and  if 
the  sale  be  necessary^  where  can  the  objection  lie  ? 
So  far,  indeed,  a  court  may  justly  go,  as  to  presume 
lesion  from  a  sale  sine  decreto,  until  the  tutor  justify 
the  sale  as  rational^  and  profitable  to  the  infant. 


CHAP.  vir. 

Statutes  preventive  ofwrrmg  or  nUecfUef,  extended  by 

a  court  ofequHy. 

< 

Statutes,  as  hinted  {(bove,^  that  have  utility  for 
their  object,  are  of  two  kinds :  First,  Statutes  direct- 
ed for  promoting  the  positive  good  of  the  whole  so- 
ciety, or  of  some  part :  Second,  Statutes  directed  to 
prevent  mischief  only.  Defective  statutes  of  the  lat- 
ter kind  may  be  supplied  by  a  court  of  equity ;  be- 
cau^e^  independent  of  a  statute,  it  is  empowered  to 
prevent  mischief.  But  that  court  has  not,  more  than 
a  court  of  common  law,  any  power  to  supply  defect- 
ive statutes  of  the  former  kind ;  because  it  belongs  to 
the  legislature  only  to  make  laws  or  regulations  for 
promoting  good  positively. 

Usury  is  in  itself  innocent,  but  to  prevent  opi^^es- 
sion,  it  is  prohibited  by  statute.  Gaming  is  prohibit- 
ed by  statute ;  as  also  the  purchasing  lawsuits  by  mem- 
bers of  the  College  of  Justice.  These  in  themselves 
are  not  imjust ;  but  they  tend  to  corrupt  the  morals, 
^nd.  prove  often  ruinous  to  individuals.  Such  stat- 
utes, preventive  of  wr(mg  and  mischief,  may  be  ex- 
tended by  a  court  of  equity,  in  order  to  complete  the 
remedy  intended  by  the  legislature.    It  is  chiefly 

*  See  mpra^  p.  220.  221. 
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with  relation  to  statutes  of  this  kind,  that  Bacon  de- 
livers an  opinion  with  great  elegance :  ^*  Bonum  pub- 
'*  licum  insigne  rapit  ad  se  casus  omissos.  Quamo- 
'*  brem,  quando  lex  aliqua  reipublicae  commoda  not- 
*'  abiliter  et  majorem  in  modum  intuetur  et  procurat, 
**  interpretatio  ejus  extensiva  esto  et  amplians ."* 

In  this  class,  as  appears  to  me,  our  statute  I6I79 
instituting  the  positive  prescriptive,  ought  to  be 
placed.  For  it  has  not,  like  the  Roman  usucapion 
the  penal  effect  of  forfeiting  a  proprietor  for  his  ne- 
gligence, and  of  transferring  his  property  to  another : 
it  is  contrived,  on  the  contrary,  to  secure  every  man 
in  his  land-property,  by  denying  action  upon  old  ob- 
solete claims,  which,  by  common  law,'  are  perpetual. 
A  claim  may  be  very  old,  and  yet  very  just ;  and  it 
is  not,  therefore,  wrong  in  the  common  law  to  sus- 
tain such  a  claim.  But  the  consequences  ought  to  be 
considered :  if  a  claim  be  sustained  beyond  forty  or 
fifty  years,  because  it  may  be  just,  every  claim  must 
be  sustained,  however  old ;  and  experience  discover- 
ed, that  this  opens  a  wide  door  to  falsehood.  To 
prevent  wrong  and  mischief,  it  was  necessary  that 
land-property  should,  by  lapse  of  time,  be  secured 
against  all  claims  ;  and  as,  with  respect  to  antiquat- 
ed claims,  there  is  no  infallible  criterion  to  distinguish 
good  from  bad,  it  was  necessary  to  bar  them  altoge- 
ther by  the  lump.  The  passage  quoted  from  Bacon 
is  applicable  in  the  strictest  maimer  to  this  statute, 
considered  in  the  light  now  mentioned ;  and  it  hath, 
accordingly,  been  extended,  in  order  to  complete  the 
remedy  afforded  by  the  legislature.  To  secure  land- 
property  against  obsolete  claims,  it  must  be  qualified, 
that  the  proprietor  has  possessed  peaceably  forty 

*  De  aogmentis  sdentiariaiD,  1.  B,  cap.  S,  aphor.  12. 

z  2 


S56  STATUTES  PREVENTIVE  B.  II. 

years,  by  virtue  of  a  dbatter  and  seisiiL  So  aays  t^ 
statute ;  and  if  the  statute  be  taken  strieHy,  boi  pror 
perty  is  protected  from  obsolete  claims^  but  where  in- 
feftment  is  the  title  of  possessioii.  But  the  Conr*  of 
Session,  preferring  the  end  to  the  means,  and  ccm- 
suiting  its  own  powers  as  a  court  of  equity,  to  pre- 
vent mischief,  secures  by  prescription  every  subject 
possessed  upon  a  good  title,  a  right  to  tithes  for  ex- 
ample, a  long  lease  of  land,  or  of  tithes^  which  axe  ti- 
tles that  admit  not  infeftment.    - 

As  the  foregoing  statute  was  made  to  secure  land 
from  obsolete  and  unjust  claims,  the  statute  14699  in* 
trodudng  the  negative  prescription  of  obligations^ 
was  made  to  secure  individuals  personally  firom  cfaums 
of  the  same  kind.  As  this  statute  is  preventive  of 
mischief,  it  may  be  extended  by  a  court  of  eqidty^  to 
complete  the  raoaedy.  It  has,  adx)rdingly,  been  es- 
tended  to  mutual  contracts,  to  decrees  injbro  eM*«- 
dielorio^  and  to  reductions  of  deeds  granted  on  death- 
bed.(a) 

Considering  the  instances  above  madtioned,  it  must, 
I  imagine,  occasion  some  surprise,  to  find  a  proposi- 
tion cherished  by  our  lawyers.  That  correctory  sta- 
tutes, as  they  are  termed,  ought  never  to  be  extend- 
ed.   We  have  already  seen  this  proposition  contra- 

(a)  I  am  aware,  that  the  statutes,  introducing  the  negative  pre* 
scription,  have,  by  the  Court  of  Session,  been  considered  in  a  dif- 
ferent h'ght  They  have  been  held  as  a  foHeitmv  even  of  a  just 
debt :  for  it  was  onoa  ja^ed,  fiiat  after  the  forty  ytta%  tha  de- 
fendant was  not  botiiid  to  give  bis  oath  apon  the  verity  of  the 
debt ;  and  that,  though  he  shouldacknowledge  the  debt  to  be  jus^ 
yet  he  was  not  liable  inforo  humano,  however  he  might  be  h'able 
inforo  poli  d  coiucienHas ;  Faunlainhatt,  December  7, 1 70S,  Napier 
contra  Campbell.  That  this  is  a  wrong  construction  of  these  sta- 
tutes, I  have  endeavoured  to  show  above^  p.  S5S,  SSS. 
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dieted,  a0t  only  by  solid  prindples,  but  even  by  the 
Omrt  of  €h»sioa  in  many  ioatanoes.  With  relation 
to  stafcatea,  ia  pattiwltat,  eorteetory  of  injustice  or  of 
wrong,  no  man  can  seriously  doubt,  that  a  court  oi 
equity  is  empowered  to  extend  such  statutes^  in  oa^- 
tier  to  complete  the  remedy  prescribed  by  the  legis- 
lature :  and  the  salne  is  equally  dear  with  relation 
to  statutes  supplying  defects  in  common  law.  As  to 
the  statutes  under  consideration,  intended  to  prevent 
inisehief,  it  might,  I  owti,  have  once  been  more  doubt- 
fiil,  whetiier  these  could  be  extended ;  for,  of  all  the 
powevB  assumed  by  a  court  of  equity,  it  is  probable, 
that  the  power  of  preventing  mischief  was  the  latest. 
But  in  England,  this  power  has  been  long  established 
in  the  Court  of  Chancery ;  and  experience  has  proved 
it  to  be  a  salutary  power.  Why,  then,  should  we 
atop  diort  in  the  middle  of  our  progress  ?  No  other , 
excuse  can  be  given  for  such  hesitation,  but  that  our 
law,  considered  as  a  regular  system,  is  of  a  much 
later  date  than  tiiat  of  England. 

The  foregcHUg  are  instances,  where  the  Court  of 
Session,  without  hesitation,  have  supplied  defects  in 
fitataites^  made  to  prevent  mischief.  But  to  show  how 
desultory  and  fluctuating  the  practice  of  the  court  is 
in  that  particular,  I  shall  confine  myself  to  a  single 
ease  on  the  other  side,  which  makes  a  figure  in  our 
law.  In  the  transmission  of  land-proparty,  by  suo- 
cessi^m,  as  well  as  by  sale,  we  require  in^i^ment. 
An  heir,  however,  without  completing  his  right  by 
infeftment,  is  entitled  to  continue  the  possession  of 
his  aaoestor.*  In  this  situation,  bduiving  as  pro- 
piiefasr^  he 'contracts  debts ;  and,  unless  he  be  redu- 
ced to  tibe  necessity  of  borrowing  large  sums,  those 

*  Soe  HittorieRl  Law-teacta,  tract  5. 
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he  deals,  with  are  seldom  so  scrupulous,  as  to  inquire 
into  his  title.  By  the  common  law,  however,  the 
debtor's  death,  before  infeftment,  is,  as  to  the  real 
estate,  a  forfeiture  of  all  his  personal  creditors.  This 
is  a  mischief,  which  well  deserved  the  interposition 
of  the  legislature ;  and  a  remedy  was  provided .  by 
act  S4.  pari.  1695,  enacting,  **  That  if  an  apparent 
^^  heir  have  been  in  possession  for  three  years,  the 
next  heir,  who,  by  service  or  adjudication,  connects 
with  the  predecessor  last  infeft,  shall  be  liable  to 
the  apparent  heir's  debts  in  valorem  of  the  herit- 
**  age."  Thcire  can  be  no  doubt,  that  this  statute 
was  intended  to  procure  payment  to  those  who  deal 
hondfide  with  an  heir-apparent.  And  yet,  if  we  re- 
gard the  words  only,  the  remedy  is  imperfect ;  for 
what  if  the  next  heir«*apparent,  purposely  to  evade 
the  statute,  shall  content  himself  with  the  possession 
and  enjojrment  of  the  heritage,  without  making  up 
titles  by  service  or  adjudication  ?  Taking  the  statute 
strictly  according  to  the  words,  the  creditors  will  reap 
little  benefit :  if  the  debts  be  considerable,  no  heir  will 
subject  himself  by  completing  his  titles,  when  he  has 
full  enjoyment  of  the  rents,  without  that  solemnity. 
Formerly,  the  heir-apparent  in  possession  had  no  in- 
terest to  forbear  the  completing  his  titles :  his  for- 
bearing must  have  proceed  from  indolence  or  inat- 
tention. But  if  the  remedy,  intended  by  the  statute, 
reai;h  not  an  heir-apparent,  though  in  possessidn,  a 
strong  motive  of  interest  will  make  him  forbear  to 
complete  his  titles.  In  this  view,  the  statute,  if  con- 
fined to  the  words,  is  perfectly  absurd ;  for  what  can 
be  more  absurd,  than  to  leave  it  in  the  power  of  the 
heir-apparent  to  disappoint  the  creditors  of  the  re- 
medy intended  them  ?    It  is  always  in  his  power,  by 


Oh.  VII.  OF  WKOKG,  EXTENDED.  859 

fiatisfying  himself  with  a  possessoiy  title,  to  disap- 
point them :  aad,  as  by  a  possessoiy  title,  he  has  the 
full  enjoyment  of  the  estate,  he  will  always  disap- 
point them,  if  he  regard  his  own  interest.  The  le- 
gislature, in  this  case,  undoubtedly  intended  a  com- 
plete remedy ;  and  the  consideration  now  mentioned, 
peculiar  to  this  case,  is  a  strong  additional  motive  for 
the  interposition  of  a  court  of  equity,  to  fulfil  the  in- 
tendment of  the  legislature.  And  yet,  misled  by  the 
notion,  that  correctory  laws  ought  not  to  be  extend- 
ed, the  Court  of  Session  hath  constantly  denied  action 
to  the  creditors  of  an  heir  who  dies  in  apparency, 
against  the  next  heir  in  possession,  unless  he  has  com- 
pleted his  title  to  the  estate  by  service  or  adjudica- 
tion. 

There  is  another  palpable  defect  in  this  statute, 
which  ought  also  to  be  supplied.  A  predecessor  may 
have  a  good  title  to  his  estate,  without  being  infeft ; 
and  yet,  regarding  the  words  only,  the  heir-apparent 
iS  not  liable  upon  this  statute,  unless  where  he  con- 
nects with  a  predecessor  infeft.  I  put  the  following 
case. — John  purchases  im  estate,  takes  a  disposition 
with  procuratory  and  precept,  but  dies  without  being 
seised.  James,  his  heir-apparent,  enters  into  posses- 
sion, without  making  up  titles,  and  contracts  debt, 
after  being  in  possession  three  years.  After  his  death, 
William,  the  next  heir-apparent,  makes  up  his  titles 
by  a  general  service.  This  case  comes  not  under  the 
words  of  the  statute ;  but  as  it  undoubtedly  comes 
under  the  mischief  which  the  legislature  intended  to 
remedy,  it  is  the  duty  of  a  court  of  equity  to  complete 
the  remedy. 

In  one  case,  the  court,  from  a  due  sense  of  their 
equitable  powers,  ventured  upon  a  remedy  where  this 
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statute  was  defective.  Seme  acres  and  houses  having 
been  diqioned  for  a  valuaUe  oonsideration  hj  an  heir- 
apparent,  three  years  in  possession,  the  next  hetr^^q^- 
parent,  foreseeing  that  he  would  be  tmrred,  bf  the  act 
1695,  from  objecting  to  this  alienaticm,  if  he  should 
enter  heir»  bethought  himself  of  a  different  method. 
He  sold  the  subject  for  twenty  guineas*  and  granted 
bond  to  the  purchaser,  who  led  an  adjudicatioB 
against  the  tetate,  and  upon  that  title  brought  a  re- 
duction of  the  disposition  in  his  own  name.  But  the 
court  decreed,  that  this  case  fell  under  the  meaning 
of  the  statute,  though  not  under  the  words ;  and, 
therefore,  that  the  pursuer  was  barred  from  chal- 
lenging the  disposition.* 

What  if  the  heir  forbearing  to  enter,  in  order  to 
evade  the  act  169A>  shall  contract  debt  to  die  value ' 
of  the  subject,  upon  which  adjudications'  are  led  etm^ 
tra  haredUatem  jaeeniem  f  Herd  the  estate  is  ap- 
plied for  payment  of  the  heir^s  debts,  and.  conse- 
quently converted. to  his  use  as  much  as  if  he  were 
entered.  Would  the  Court  of  Session  give  no  reUef 
in  this  case  to  the  creditors  of  the  interjected  hdr- 
apparent?  Would  they  suffer  the  purpose  of  the 
statute  to  be  BO  grossly  eluded  ? 

A  word  or  two  upon  statutes  contrived  to  advance 
the  positive  good  of  the  society  in  general,  or  of  in- 
dividuals in  particular,  making  them  loaqdetioru,  as 
termed  in  the  Roman  law.  To  supply  defects  in  such 
a  statute,  is  beyond  the  power  even  of  a  court  of 
equity.  The  statute  ltf6l,  act  41,  oUigmg  me  to 
concur  with  my  neighbour  in  erecting  a  march-dike, 
is  of  that  nature.  There  is  no  provision  in  the  act 
for  upholding  the  march-dike  after  it  is  made ;  and 
*  BaniB  of  Dontor  cmitra  Piekens,  July  11, 1759. 
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die  defect  CBnnot  be  gnpidied  by  any  oourt.  Upon 
my  neighbour^  requisitioii,  I  suuk  join  with  him  to 
baild  A  maich-dikB ;  bat  I  am  boimd  no  foUher ;  and 
therefor^  the  burden  al  upholding  mnst  rest  npm 
himself.  Moni^lies  or  peraonal  priTileges,  cannot 
be  extended  by  a  court  of  equity  9^  beoauae  that  court 
may  prevent  mischief,  but  haa  no  power  to  advance 
the  positive  good  of  any  person.  As  to  penal  sta^ 
tntes,  it  is  clear,  in  the  first  place,  that  to  augment  a 
penalty  beyond  that  directed  by  a  statute,  is  acting 
in  contradiction  to  the  statute,  which  enacts  that  pre- 
cise penalty,  and  not  a  greater.  In  the  next  plao^  to 
eortend  the  pmialty  in  a  statute  to  n  case  not  men^ 
ticmed,  is  a  power  not  trusted  with  any  court,  becaiose 
tile  trust  is  not  necessary.  A  penalty  is  oomm<mly 
added  to  a  statutory  prohibition,  for  (Hreventing 
wrong  or  mischief.  A  court  of  equity  may  extend 
the  prohibition  to  similar  cases,  and  even  punish  tibie 
transgression  of  their  own  .prohifaition.f  But  with 
respect  to  a  prohibition  that  r^aids  utility  only,  not 
justice,  it  is  a  prerogative  peculiar  to  the  legislature^ 
to  annex  befordiand  a  penal  sanction. 


CONCLUSION  OP  BOOK  II. 

Juiiice  and  imUbf  compared. 

Thc  principle  of  justice,  though  more  extensive  in 
its  influence  than  that  of  utility,  is  in  its  nature  more 
simple:  it  never  looks  beyond  the  litigants.  The 
principle  of  utility,  on  the  contrary,  not  only  regards 

*  L.  1>  §  2,  De  constitut  princ. 

T  BOCML  ly  put  1^  ^P*  ^* 
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these,  but  also  the  society  in  general ;  and  compre* 
hends  many  circumstances  concerning  both.  Being 
thus  in  its  nature  and  application  more  intricate  than 
justice,  I  thought  it  not  amiss  to  dose  this  book  with 
a  few  thoughts  upon  it.  In  the  introduction  there 
was  occasion  to  hint,  that  utility  co-operates  some- 
times with  justice,  and  sometimes  is  in  opposition  to 
it.  There  are  several  instances  of  both  in  the  first 
book,  which  I  propose  to  bring  under  one  view,  in 
order  to  give  a  distinct  notion  of  the  co-operation  and 
opposition  of  these  principles. 

It  is  scarce  necessary  to  be  premised,  that  in  op- 
posing private  utility  to  justice,  the  latter  ought  al- 
ways to  prevaiL  A  man  is  not  bound  to  prosecute 
what  is  beneficial  to  him :  he  is  not  even  bound  to 
demand  reparation  for  wrong  done  him.  But  he 
is  strictly  bound  to  do  his  duty ;  and  for  that  reason 
he  himself  must  be  conscious,  that  in  opposition  to 
duty,  interest  ought  to  have  no  weight.  It  is  beside 
of  great  importance  to  society,  that  justice  have  a 
free  course;  and  accordingly,  public  utility  unites 
with  justice  to  enforce  right  against  interest,  Pri- 
vate interest,  therefore,  or  private  utility,  may,  in  the 
present  speculation,  be  laid  entirely  aside ;  and  it  is 
barely  mentioned  to  prevent  mistakes. 

Another  limitation  is  necessary.  It  is  not  every 
sort  of  public  utility  that  can  outweigh  justice :  it  is 
that  sort  only  which  is  preventive  of  mischief,  affect- 
ing the  whole  or  bulk  of  the  society :  public  utility, 
as  far  as  it  concerns  positive  additional  good  to  the 
society,  is  a  subject  that  comes  not  within  the  sphere 
pf  a  court  of  equity. 

Confining  our  view  then  to  public  utility,  that 
which  is  preventive  of  mischief  to  the  whole,  or  great 
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part  of  the  societjr,  I  venture  to  lay  down  the  follow- 
ing proposition.  That  wherever  it  is  at  variance  with 
justice,  a  court  of  equity  ought  not  to  enforce  the  lat- 
ter, nor  suffer  it  to  be  enforced  by  a  court  of  com- 
mon law.  In  order  to  evince  this  proposition,  which 
I  shall  endeavour  to  do  by  induction,  the  proper  me- 
thod will  be,  to  give  a  table  of  cases,  beginning  with 
those  where  the  two  principles  are  in  strict  union, 
and  proceeding  orderly  to  those  where  they  are  in 
declared  opposition. 

These  principles  for  the  most  part  are  good  friends. 
The  great  end  of  establishing  a  court  of  equity  is,  to 
have  justice  accurately  distributed,  even  in  the  most 
delicate  circumstances ;  than  which  nothing  contri- 
butes more  to  peace  and  union  in  society.  As  this 
branch,  therefore,  of  utility  is  inseparable  from  jus- 
tice, it  will  not  be  necessary  hereafter  to  make  any 
express  mention  of  it.  It  must  be  always  understood 
when  we  talk  of  justice. 

We  proceed  to  other  branches  of  utility,  which  are 
not  so  strictly  attached  to  justice,  but  sometimes 
coincide  with  it,  and  sometimes  rise  in  opposition. 
One  of  these  is  the  benefit  accruing  to  the  society  by 
abridging  law-suits.  In  the  case  of  compensation, 
utility  unites  with  justice  to  make  compensation  a 
strong  plea  in  every  court  of  equity.  Retention  de- 
pends entirely  upon  the  utility  of  abridging  law-suits. 
But  if  it  have  no  support  from  justice,  it  meets,  on 
the  other  hand,  with  no  opposition  from  it. 

In  the  case  of  bona  fide  payment,  the  utility  is  dif- 
ferent. It  is  the  benefit  that  arises  from  a  free  course 
to  money-transactions,  which  would  be  obstructed,  if 
debtors,  by  running  any  risk  in  making  payment, 
were  encouraged  to  state  anxious  or  frivolous  defen- 
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ees.  l%e  caoeqvtioa  of  ivMa^/Si^tf  pajrn^^ 
ed  np(m  no  ground  but  that  of  preventing  tiie  mis- 
chief here  described.  Justice  weighs  equally  on  hoth 
sides ;  for  if  the  exception  be  not  sustained,  tiie  ho- 
nest debtor  beats  the  hazard  of  hming  his  moiKy ;  if 
it  be  sustained^  the  hasard  is  transferred  upon  the 


But  tiiere  are  eases  wh&te  justice  and  utility  take 
oppoBiiie  Ades:  whidb,  in  particular,  is  the  case 
where  a  transaction,  extremely  unequal,  is  oocasioiK 
ed  by  error.  Here  the  justice  of  afiiMrding  relief  is 
obvious :  but  th^i  a  transaction,  by  putting  an  end 
to  strife,  is  a  fevourite  of  law ;  and  it  is  against  tise 
interest  of  the  public  to  weigh  a  transaction  in  the 
nice  balance  of  grains  and  scruples.  A  man,  by  care 
and  att^Diti^  in  maldng  a  transaction,  may  STcnd 
error;  but  tbe  bad  eonsequ^Eioes  of  opening  ttansael 
tions  upon  every  ground  of  equity  cannot  be  avoid- 
ed. Justice,  therefore,  must  in  this  case  yield  to 
utility ;  and  a  transaction  will  be  supported  against 
errors  suffident  to  overturn  other  agreements.  I 
give  anotlier  example.  In  the  Roman  law,  Iom^  mU 
tra  ^htphm  was  sustained  to  avoid  a  bargain :  but, 
in  Britain,  we  refuse  to  listen  to  eqmty  in  tihis  case ; 
for  if  complaints  c^  inequality  wete  indulged,  law- 
suits would  be  multiplied,  to  tiie  great  detriment  of 
commerce. 

if  the  discouraging  law^^suits  be  sufficient  to  wttik- 
hold  relief  in  equity,  the  hazard  of  maldng  judges 
arbitrary  is  a  much  stronger  motive  for  withholding 
that  rdief.  However  clear  a  just  claim  or  defence 
may  be,  a  court  c^  equity  ought  not  to  interpose,  un- 
less the  case  can  be  brought  imder  a  general  rule. 
No  sort  of  oppression  is  more  intolerdrile  than  what 
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10  done  uadsr  the  colour  of  law;  and,  for  that  reason, 
judges  ought  to  be  confined  to  genial  rules,  the  on- 
ly method  invented  to  prevent  legal  oppression.  Here 
the  refusing  to  do  justice  to  a  single  person  makes 
no  figure,  when  set  in  opposition  to  an  important  in- 
terest that  concerns  de^y  the  whole  society.  And 
it  seems  to  follow,  from  the  very  nature  of  a  court  of 
equity,  that  it  ought  to  adhere  to  general  rules,  even 
at  the  expence  of  forbearing  to  do  justice.  It  is,  in* 
deed,  the  declared  purpose  of  a  court  of  equity,  to 
promote  the  good  of  society  by  an  accurate  distribu- 
tion of  justice :  but  the  means  ought  to  be  subordi- 
nate to  the  end ;  and,  therefore,  if,  in  any  ease,  just^ 
ice  cannot  be  done  but  by  using  means  that  tend  to 
the  hurt  of  society,  a  court  of  equity  ought  not  to  in- 
terpose. To  be  active  in  such  a  case,  involves  the 
absurdity  of  preferring  the  means  to  the  end. 

Thus  we  may  gather  by  induction,  that  in  every 
case  where  it  is  the  interest  of  the  public  to  with- 
hold justice  from  an  individual,  it  becomes  the  duty 
of  a  court  of  equity  in  that  circumstance,  not  only  to 
abstain  from  enforcing  the  just  claim  or  defence,  but 
also  to  prevent  its  beii^  enforced  at  common  law. 
But  the  influence  of  public  utility  stops  here,  mid  ne- 
ver authorises  a  court  of  equity  to  enforce  any  posi- 
tive act  of  injustice.*  For,  first,  I  cannot  discover 
that  it  ever  can  be  the  interest  of  the  public  to  re- 
quire the  doing  an  unjust  action.  And,  next,  if  even 
self-preservati(m  will  not  justify  any  wrong  done  by 
a  private  pe^^rson,  f  much  less  will  public  utility  just- 
ify any  wrong  done  or  enforced  by  a  court  of  equity. 


*  See  thi9  doctrine  iHustntted,  Hittorieal  Ltw-tiacts,  tnet  ft* 
t  %etchee  of  die  History  of  Man,  vol.  4,  p.  SI. 
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It  is  inconsistent  with  the  very  constitution  of  this 
court,  to  do  injustice,  or  to  enforce  it.  (a) 

(a)  The  following  caae  is  an  illiutrioitB  instance  of  this  doc- 
trine.   A'ship-cargo  of  negroeH,  young  and  old,  being  imported 
into  Junaica  for  sale,  Mr.  Wedderbiim  purchased  a  boy  not  above 
twelve  years  of  age,  educated  him  for  a  house-serTant,  and  em- 
ployed him  as  his  skye  whfle  he  continiied  in  Jamaica.    The  ne* 
gro  being  now  fully  grown,  was  brought  to  Scotland  by  his  maft- 
ter,  where  he  got  a  wife,  and  had  children.    Never  having  re- 
ceived any  wages,  he  became  uneasy  for  want  of  means  to  main- 
tain his  family.    He  absented,  and  endeavoured  to  procure  mo- 
ney by  a  lawful  employment    Mr.  Wedderbum  applied  to  the 
sheriff  of  Perdi  to  oblige  his  slave  to  return  to  him.    The  sheriff 
found, ''  That  slavery  is  not  recognised  by  the  law  of  this  king- 
''  dom,  and  is  inconsistent  with  the  principles  thereof;  that  the 
''  regulations  in  Jamaica,  concerning  slaves,  extend  not  to  this 
kingdom ;  and,  therefore,  repelled  Mr.  Wedderburn*s  claim  to 
perpetual  service  from  the  negro."    The  cause  being  advocated 
to  the  Court  of  Session,  was  held  to  be  of  such  importance  as  to 
demand  a  hearing  in  presence.     The  sum  of  the  argument  for  the 
negro  was  what  fdlows.    It  was  premised,  that  not  one  of  the 
causes  assigned  by  writers  for  justifying  slavery  is  applicable  to 
the  negro  in  question.     It  is  not  alleged  that  he  was  taken  captive 
in  war ;  and  he  was  too  young  for  committing  any  crime  that  de- 
served so  severe  a  punishment    As  to  consent,  it  is  not  said  that 
he  ever  consented  or  shewed  any  willingness  to  be  a  slave.    He 
oould  expect  no  redress  in  Jamaica ;  but  when  he  came  to  a  land 
of  liberty,  where  he  could  hope  for  protection,  he  left  his  inaster, 
and  asserted  his  claim  to  be  free.     Now,  as  all  men  are  bom  free, 
and  in  a  state  of  independence,  except  upon  their  parents,  and  as 
the  negro  in  question  has  done  no  act  to  deprive  him  of  that  va- 
luable right,  he  is  protected  by  the  law  o£  nature,  and  by  every 
principle  of  justice,  from  being  made  a  slave.    Slavery,  it  is  true, 
is  supported  by  the  practice  of  Jamaica.    But  even  supposing  it 
to  be  authorised  by  the  municipal  law  of  that  country,  yet  the . 
judges  in  Scotland  do  not  give  blind  obedience  to  any  foreign  law. 
If  a  foreign  decree  or  a  foreign  statute  be  brought  here  for  execu- 
tion, our  ju4ges  listen  cordially  to  any  objection  in  equity  that  may 
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BOOK  III. 

Hitherto  our  plan  lias  beeos  to  set  forth  the  dif* 
ferent  powers  of  a  court  of  equity ;  and  to  illustrate 
these  powers  by  apt  examples  selected  from  various 
subjects  where  they  could  be  best  found.  Our  phHi 
in  the  present  book  is,  to  shew  the  application  of 
these  powers  to  various  subjects,  handled  each  as  an 
entire  whole ;  and  the  subjects  chosen  are  such  as 
cannot  easily  be  split  into  parts  to  be  distributed  un« 
der  the  different  heads  formerly  explained.  Beside^ 
as  the  various  powers  of  a  court  of  equity  have  been 
sufficiently  illustrated,  as  well  as  the  principles  on 
which  they  are  founded,  I  thought  it  would  be  plea*, 
sant  as  well  as  instructive  to  vary  the  method,  by 
shewing  the  c^ration  of  these  powers  upon  particu- 
lar subjects.  The  first  and  second  books  may  be  con- 
sidered as  theoretical,  explaining  the  powers  of  a 
court  of  equity :  the  present  book  is  practical,  shew- 
ing the  application  of  these  powers,  to  several  im- 
portant subjects^ 

lie  against  it ;  and  never  interpose  their  authority  for  execution, 
unless  where  it  is  founded  on  material  justice.  Mr.  Wedderbum 
can  have  no  pretext  other  than  the  law  of  Jamaica  for  claiming 
this  man  as  a  slave.  And  as  this  claim  is  repugnant  to  the  law  of 
nature  and  to  every  just  principle^  the  Court  of  Session  would  be 
accessory  to  a  gross  wrong  if  they  should  enforce  that  claim- 
Courts  were  instituted  to  make  justice  efiectual,  and  never  to  trana« 
gress  it — The  court  accordingly  remitted  the  cause  to  the  sheriff; 
which,  in  effect,  was  refusing  to  interpose  their  authority  in  be- 
half of  Mr.  Wedderbura's  claim.  But  they  avoided  the  giving  any 
opinion  with  respect  to  the  law  or  practice  of  Jamaica,  how  far 
effectual  by  long  custom  for  the  sake  of  commerce,  (l  5th  January 
mSf  John  Wedderbum  conlra  Joseph  Knight,  a  negro.) 
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CHAP.   I. 

What  equity  rules  with  respect  to  rents  levied  upon 
an  erroneous  Otie  of  properly. 

T^ITH  respect  to  land  possessed  upon  an  erroneous 
title  of  property,  it  is  a  rule  established  in  the  Ro- 
mon  law,  and  among  modem  nations,  That  the  true 
proprietor  asserting  his  right  to  the  land,  has  not  a 
claim  for  the  rents  levied  by  the  Jxmafide  possessor, 
and  consumed.  But  though  this  subject  is  handled  at 
large  both  by  the  Roman  lawyers  and  by  their  com- 
mentators, we  are  left  in  the  dark  as  to  the  reason  of 
the  rule,  aiki  of  the  principle  upon  which  it  is  foimd- 
ed.    Perhi^s  it  was  thought,  that  the  proprietor  has 
not  an  action  at  common  law  for  the  value  of  the  pro« 
duct  cons\mied  by  the  honajide  possessor :  or  perhaps, 
that  the  action,  as  rigorous,  is  rendered  ineffectual  by 
equity.    So  far,  indeed,  it  is  evident,  that  as  no  title 
of  property  can  absolutely  be  relied  on,  sad  would  be 
the  condition  of  land-holders,  were  th^  liable  foiiy 
years  back,  for  rents  which  they  had  reason  to  believe 
their  own,  and  which,  without  scruple,  they  bestowed 
on  procuring  the  necessaries  and  conveniences  of  life. 

Though,  in  all  views,  the  honajide  possessor  is  se- 
cure against  restitution,  it  is,  however,  of  importance 
to  ascertain  the  precise  principle  that  affords'  him  se- 
curity; for,  upon  that  preliminary  point,  several 
questions  depend.  We  shall,  therefore,  without  fur- 
ther preface^  enter  into  the  enquiry. 

The  possessor,  as  observed,  must  be  protected  ei- 
ther by  common  law  or  by^  equity.  If  common  law 
afford  to  the  {Hroprietor  a  claim  for  the  value  of  his 
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rents  consumed,  it  must  be  equity  correcting  the  ri- 
gour of  common  law  that  protects  the  possessor  from 
this  claim :  but  if  the  proprietor  have  not  a  claim  at 
common  law,  the  possessor  has  no  occasion  for  equity. 
The  matter,  then,  is  resolvable  into  the  following 
question.  Whether  there  be  or  be  not  a  claim  at  com- 
mon law  ?  And  to  this  question,  which  is  subtile, 
we  must  lend  attention. 

Searching  for  matierials  to  reason  upon,  what  first 
occurs  is  the  difference  between  natural  and  indus- 
trial fruits.    The  former,  owing  their  existence  not 
to  man  but  to  the  land,  will  readily  be  thought  an 
accessary  that  must  follow  the  land.    The  latter  will 
be  viewed  in  a  different  light ;  for  industrial  fruits 
owe  their  existence  to  labour  and  industry,  more 
than  to  land.     Upon  this  very  circumstance  does 
Justinian  found  the  right  of  the  bona  fide  possessor : 
*^  Si  quis  a  non  domino  quern  domintun  esse  credi- 
<*  derit,  bona  fide  fundum  emerit,  vel  ex  donatione, 
'*  aliave  qualibet  justa  causa  sequ^  bona  fide  accepe- 
'*  rit ;  naturali  rationi  placuit,  fructus,  quos  perce- 
pit,  ejus  esse  pro  cultura  et  cura.     Et  ideo,  si 
postea  dominus'  supervenerit,  et  fundum  vindicet^ 
'^  de  fructibus  ab  eo  consumptis  agere  non  potest."  * 
And  upon  this  foimdation  Pomponius  pronounces, 
that  the  bona  fide  possessor  acquires  right  to  the  in- 
dustrial fruits  only :   ^^  Fructus  percipiendo,  uxor 
^*  vel  vir,  ex  re  donata,  suos  facit :  illos  tamen  quos 
suis  operis  adquisierit,  veluti  serendo.    Nam  si  po- 
mum  decerpserit,  vel  ex  sylva  cedit,  non  fit  ejus : 
sicuti  nee  cujuslibet  bonse  fidei  possessoris ;  quia 
non  ex  facto  ejus  is  fructus  nascitur."  f    Paulus 
goes  further.    He  admits  not  any  distinction  between. 

j  ^5. 1  nstit  De  rer.  diviaione.  t  L.  45.  De  usuris. 

S  A 


«< 


870  OF  REKT8  UCVIED  UPON  B.  III. 


oatunl  fuid  industrial  fruits ;  but  i^  poflitiFe,  tbat 
both  lands  equally,  as  soon  as  separated  from  the 
ground,  belmig  to  the  bana^fitfe  posaesscor :  Bonae  fir 
*•'  dei  emptor  non  dubie  perdpiMido  fruetus,  etiam 
**  ex  aliena  re,  suos  interim  fadt,  nan  tantum  eos 
<<  qui  diligenda  et  opera  ejus  pervenerunt,  sed  om-» 

nes ;  quia  quod  ad  frudTOS  attinet,  loco  donuiii  pe« 

ne  est.  Denique  etiam,  priusquam  perdpiat,  star 
<<  tim  ubi  a  solo  separati  sunt,  bonae  fidei  emptoris 
«  fiunt.'^* 

But  now,  after  drawing  so  nigh  in  appearance  to 
a  conclusion,  we  stumble  upon  an  unexpected  obatmc^ 
tion.  Is  the  foregoing  doctrine  consistent  with  the 
principle.  Quod  satum  salo  cedit  solo?  If  eoms, 
while  griDwing,  make  part  of  the  land,  and,  oonaer 
quently,  belong  to  the  proprietor  of  the  land,  the  act 
of  separation  cannot  have  the  effect  to  transfer  the 
property  from  him  to  another.  And  if  this  hold  as 
to  fruits  that  are  industrial,  the  argum^it  concludes 
with  greater  force  if  possible,  as  to  natural  fruits. 
What,  then,  shall  be  thought  of  the  opinions  deliver- 
ed above  by  the  Roman  writers  ?  Their  authority 
is  great  I  confess,  and  yet  no  authcnrity  will  justify 
us  in  deviating  from  clear  principles.  The  fruits, 
both  faidustrial  and  natural,  after  separation  aa  well 
as  before,  belong  to  the  proprietor  of  the  land.  He 
has  imdoubtedly  an  action  at  common  law  to  vindi- 
cate the  fruits  while  extant :  and,  if  so,  has  he  not 
also  a  daimfor  the  value  after  consumption? 

However  prone  to  answer  the  foregoing  question 
in  the  affirmative,  let  us  however  suspend  our  judg- 
ment till  the  question  be  fairly  canvassed.  It  is  in- 
deed clear,  that  the  fruits,  while  extant,  the  percefH 

^  L.  4S.  pr.  Ds  «oquir.  rcr«  dom. 
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aa  veU  w  pendMtes,  belong  to  the  propristor  of  the 
land^  and  can  be  claimed  by  a  rei  mndieatia,  (a)  But 
is  it  equally  clear,  that  the  bona  fide  possessor  who 
consumes  the  firuits  is  liable  for  their  value  ?  Upon 
what  medium  is  this  claim  founded  ?  The  fruits  are 
indeed  consumed  by  the  possessor,  and  the  proprietor 
la  thereby  deprived  of  his  property  :  but  it  cannot 
be  subsumed,  that  he  is  deprived  of  it  by  the  fault  of 
the  possessor ;  for,  by  the  supposition,  the  possessor 
was  t^  bona  fide  to  consume,  and  was  not  guilty  of 
the  slightest  fault.  Let  us  endeavour  to  gather  light 
finom  a  similar  case.  A  man  buys  a  horse  bona  fide 
from  one  who  is  not  proprietor :  upon  urgent  busi- 
ness he  makes  a  very  severe  journey ;  and  the  horse, 
unable  to  support  the  fatigue,  dies.  Is  the  purchas«- 
er  answerable  for  the  value  of  the  horse  ?  There  is 
no  principle  upon  which  that  claim  can  be  founded. 
In  general,  a  proprietor  deprived  of  his  goods  by  the 
fact  of  another,  cannot  claim  the  value  upon  any 
principle  but  that  of  reparation :  but  it  is  a  rule 
established  both  in  the  law  of  nature  and  in  municipal 
l&w.  That  a  man  free  from  fault  or  blame,  is  not 
liable  to  repair  any  hurt  done  by  him :  one  in  all  re- 
spects innocent,  is  not  subjected  to  reparation  more 
than  to  punishment.*  And  thus  it  comes  out  clear, 
that  there  is  no  action  at  common  law  against  the 
bona  fide  possessor  for  the  valuie  of  the  fruits  he  con-* 
sumes :  such  an  action  must  resolve  into  a  claim  of 
damages,  to  which  the  innocent  cannot  be  subjected, 
And  if  bcmafidee  protect  the  possessor  when  he 

(a)  Whether  he  may  not  in  equity  be  liable  for  iome  reoom* 
pence  to  the  person  by  whose  labour  the  industrial  fruits  were 
raised,  is  a  different  question. 

*  See  Sketches  of  the  History  of  Man«  vol.  iv,  p.  71- 

a  a2 


874  or  B£NT8  LEVIE0  UPON  B.  III. 

himself  ocmsiimes  the  firuits,  it  will  equally  protect 
his  tenants.  A  man  who  tkkes  a  lease  from  one  who 
is  held  to  be  proprietor  of  the  land,  is  in  honafde  as 
well,  as  his  landlord.  The  fruits,  therefore,  that  the 
tenant  consumes  or  disposes  of,  will  not  subject  him 
to  a  claim  of  damages ;  and  if  the  proprietor  have  no 
daim  for  their  value,  he  can  as  little  daim  the  rent 
paid  for  them. 

As  c(»nmon  law  affords  not  an  action  in  this  case^, 
equity  is  still  more  averse.  The  proprietor  no  doubt 
is  a  loser ;  and,  which  is  a  more  material  circum-' 
stance,  what  he  lose&  is  converted  to  the  use  of  the 
honafide  possessor.  But  then,  though  the  proprietor 
be  a  loser,  tihte  honafide  possessor  is  not  a  gainer : 
the  fruits  or  rents  Kte  consfunied  upon  living,  and  not 
a  vestige  of  them  remains,  (a)  Thtis>  equity  rules 
even  where  the  claim  is  brought  recently.  But  where 
it  is  brought  at  a  distance  of  time,  for  the  rents  of 
many  years,  against  a  possessor  who  r^^arly  con« 
sumed  his  annual  income,  and  had  no  reason  to  dread 
or  suspect  a  claim,  the  hardship  is  so  great,  that  were 
it  founded  in  common  law,  the  bona  fide  possessor 
would  undoubtedly  be  relieved  by  equity. 

What  is  now  said  suggests  another  case.  Suppose 
the  honafide  possessor  to  be  loeupletior  by  the  rents 
he  has  levied.  It  is  in  most  circumstances  difficult 
to  ascertain  this  point :  but  circumstances  may  be 
supposed  Uiat  make  it  clear.  The  rents  for  example, 
are  assigned  by  the  honafide  possessor  for  payment 
of  his  debts :  the  creditors  continue  in  possession  till 
their  claims  are  extinguished ;  and  then  the  true  pro* 

(a)  The  hbnajide  possessor  cannot  be  reached  bj  an  actio  in 
rem  versum ;  for  this  action  takes  place  only  where  the  goods  ap-i 
plied  to  my  use  are  known  by  me  to'belong  to  another. 
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prietor  discovering  his  right,  enters  upon  the  stage. 
Here  it  can  be  qualified,  that  the  bona  fide  possessor 
is  hcufleticr^  and  that  he  has  gained  precisely  the  a^ 
mount  of  the  debts  now  satisfied  and  paid.    Admits 
ting  then,  the  fact,  that  the  bona  fide  possessor  is  en* 
riched  by  his  possession,  the  question  is,  Whether 
this  circumstance  will  support  any  action  against 
him  ?    None  at  common  law,  for  the  reason  above 
given,  that  there  is  nothing  to  fomid  an  action  of  re- 
paration or  damages  in  this  case,  more  than  where 
the  rents  are  consumed  upon  living.    But  that  equi- 
ty affords  an  action  is  clear ;  for  the  maxim.  Nemo 
debet  haq^letari  aUend  jaeturd  is  applicable  to  this 
ease  in  the  .strictest  s^ise :  the  effects  of  the  proprie- 
tor are  converted  to  the  use  of  the  bona  fide  possess- 
or :  what  is  lost  by  the  one,  is  gained  by  the  other ; 
and,  th^efbre,  equity  lays  hold  of  that  gain  to  make 
up  the  loss.     This  point  is  so  evidently  founded  on 
equity,  that  even  after  repeated  instances  of  wander- 
ing from  justice  in  other  points,  I  cannot  help  testi- 
fying some  surprise,  that  the  learned  Vinnius,  not  to 
mention  Voet  and  oth^r  commentators,  should  reject 
the  proprietors  claim  in  this  case^    And  I  am  the 
more  surprised,  that,  in  this  opinion,  they  make  a  step 
HO  less  bold  than  imcommon,  which  is,  to  desert  their 
guides  who  pass  for  being  infallible,  I  mean  the  Ro- 
man lawyers,  who  justly  maintain,  that  the  bona  fide 
possessor  is  liable  quatenus  locupletior. — **  Consuluit 
**  sehatus  bonae  fidei  possessoribus,  ne  in  totum  dam- 
**  no  adficiantur,  sed  in  id  duntaxat  teneantur  in  quo 
^  locupletiores  facti  sunt.  Quemcunque  igitur  sump- 
^^  tum  fecerint  ex  haereditate,  si  quid  I9ilapidaverunt, 
^  perdiderunt,  dum  re  sua  se  abuti  putant,  non  praes- 
**  tabunt :  nee  si  donaverint,  locupletiores  facti  vide-  . 
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**  buntur,  quamvis  ad  remunerandum  sibi  aliqudm 
''  naturaliter  obligavenmt."  * 

Where  the  bomafide  posseAor  becomes  Uniupl^hr 
by  extreme  frugality  and  parsimony^  it  may  be  more 
doubtful  whether  a  claim  can  lie  agaiuflt  him.  It  must 
appear  hard»  that  his  starving  himself  and  his  family, 
or  his  extraordinary  anxiety  to  lay  up  a  stock  for  hifi 
children,  should  subject  him  to  a  daim,  which  his 
prodigality  would  free  him  from ;  end  yet  I. cannot 
see  that  this  consideration  will  prevent  the  operation 
of  the  maxim,  NefM  debet  locupletari  aUendJadurd. 

The  foregoing  disquisition  is  not  only  curious  but 
useful.  Among  other  things,  it  serves  to  determine 
an  important  question.  Whether  banajldes,  whkh  re- 
lieves the  possessor  from  accounting  for  the  rent8» 
will,  at  the  same  time,  prevent  the  imputation  of  these 
rents  towards  extinction  of  a  real  debt  he'  has  upon 
the  land.  A  man,  for  example,  who  has  claims  upon 
an  estate  by  infeftments  of  annualrent,  adjudications, 
or  such  like,  enters  into  possession  upon  a  title  of 
property,  which  he  believes  unexceptionable.  When 
the  lameness  of  his  title  is  discovered,  his  bcmafidee 
will  secure  him  from  paying  tne  rents  to  the  true 
proprietor :  but  will  it  also  preserve  his  debts  alive^ 
and  save  them  froitf  being  extinguished  by  his  posses*- 
sion  of  the  rents  ?  The  answer  to  this  question  de* 
pends  upcm  the  point  discussed  above.  If  the  pro- 
prietor  have,  at  common  law,  though  not  in  equity,  a 
claim  for  the  value  of  the  rents  consumed  by  the  hona 
fide  possessor,  this  value,  as  appears  to  m^  must  go  in 
extinctionof  the  debts  affecting  the  subject  For  where 
the  proprietor,  instead  of  demanding  Uie  money  to  be 
to  himsd^  insists  only,  that  it  shall  be  ajqplied 

*  L.  85^  {  II,  De  himd.  pet. 
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to  extingttisli  the  real  incmnbrances ;  equity  inter^ 
jxMtlih  Hot  agdnM  this  demand,  whieh  is  neither  rigDr« 
otu  nor  tinjiist  t  and  if  equity  interptoe  hot,  the  ex« 
tihctiOh  must  Cak^  pkce.  If,  on  the  other  hand,  there 
he  ho  daiin  at  common  low  for  the  vdlue  of  the  rents 
isoilsttttied,  I  cannot  pe^eive  any  foundation  for  ex^^ 
tinguiahing  the  real  debts  belonging  to  the  possessor } 
unless  ih6  toQawing  proposition  can  be  maintained. 
That  the  very  act  of  levying  the  rents  extinguishes 
ip^foJtto  these  debts,  without  necessity  of  appljdng 
to  a  judge  for  his  interposition.  This  proposition 
holds  true,  where  a  real  debt  is  the  title  for  levying 
the  rents ;  as,  for  example,  where  they  are  levied  up- 
on a  poinding  of  the  ground^  or  upon  an  abjudication 
completed  by  a  decree  of  mails  and  duties.  But  it 
taanot  hold  in  the  case  under  consideration ;  because, 
by  the  very  supposition,  the  rents  are  levied  upon  a 
title  of  property,  and  not  by  virtue  of  the  real  debts. 
I  illustrate  this  point,  by  stating  the  following  case. 
An  a4jndger,  infeft,  enters  into  possession  of  the  land 
adjudged,  after  the  legal  is  expired,  considering  his 
adjudioaticm  to  be  a  right  of  property.  Afttf  many 
years'  possession,  the  person  against  whom  the  ad- 
judication was  led,  or  his  heir,  claims  the  property ; 
urging  a  defect  in  the  adjudication,  which  prevented 
expiration  of  the  legal.  It  is  decreed,  accordingly,  that 
the  adjudication  never  became  a  right  of  property, 
but  that  the  l^al  is  still  current.  Here  it  comes  out 
in  fact,  tibst  the  land  has  all  along  been  possessed 
upon  the  title  of  a  real  debt,  extinguishable  by  levy- 
ing the  rents,  though,  by  the  possessor,  imderstood 
to  be  a  title  of  property.  Even  in  this  case,  the  le- 
vying the  rents  will  not  extinguish  the  debt.  I  give 
my  reason.   To  extinguish  a  debt  by  voluntary  pay- 
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ment»  two  acts  must  concur ;  first,  delivery  by  the 
debtor,  in  order  to  ertinguisb  the  debt ;  and,  next, 
acceptance  by  the  creditor  as  payment.  In  legal  pay- 
ment by  execution,  there  must  also  be  two  acts ;  first, 
the  rent  levied  by  the  creditor,  in  order  to  be  applied 
for  payment  of  the  debt ;  and,  next,  his  holding  the 
same  as  payment :  neither  of  which  acts  are  found  in 
the  case  under  consideration.  The  rent  is  levied,  not 
by  virtue  of  execution,  in  order  to  extinguish  a  debt, 
but  upon  a  title  of  property :  neither  is  the  rent  re- 
ceived by  a  creditor,  as  payment,  but  by  a  man  who 
conceives  himself  to  be  proprietor. 

The  foregoing  reasoning,  which,  because  of  its  in- 
tricacy, is  drawn  out  to  a  considerable  length,  may 
be  brought  within  a  narrow  compass.  A  hona  fide 
possessor,  who  levies  and  consumes  the  rents,  is  not 
liable  to  accoimt  to  the  proprietor,  whose  rents  they 
were ;  nor  is  subjected  to  any  action,  whether  in  law 
or  in  equity ;  and  for  that  reason,  his  possession  of 
the  rents  will  not  extinguish  any  debt  in  his  person 
affecting  the  subject.  But  if  it  can  be  specified,  that 
he  is  locujpietior  by  his  possession,  that  drcumstanoe 
affords  to  the  proprietor  a  clium  against  him  in  equi- 
ty ;  of  which  the  proprietor  may  either  demand  pay- 
ment, or  insist  that  the  sum  be  applied  for  extinguish- 
ing the  debts  upon  the  subject. 

In  these  conclusions,  I  have  been  forced  to  differ 
from  the  established  practice  of  the  Court  of  Session, 
which  indeed  protects  the  bona  fide  possessor  from 
payment;  but  always  holds  the  possession  as  suflU 
cient  to  extinguish  the  real  debts  belonging  to  the 
possessor.  But  I  have  had  the  less  reluctance  in  dif- 
fering from  the  established  practice,  being  sensible 
that  this  matter  has  not  been  examined  with  all  the 
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accuracy  of  which  it  is  susceptible.  In  particular, 
we  are  not  told  upon  what  ground  the  practice  is 
founded :  and  if  it  be  founded  on  the  supposition,  that 
the  proprietor  has  a  legal  claim  for  his  rents  levied 
by  the  bona  fide  possessor,  I  have  clearly  proved  this 
a  supposition  to  have  no  foundation. 

Another  important  question  has  a  near  analogy 
to  that  now  discussed.  If  the  bona  fide  possessor 
have  made  considerable  improvements  upon  the  sub- 
ject, by  which  its  value  is  increased,  will  his  claim  be 
sustained  as  fieur  as  the  proprietor  is  benefited  by  these 
improvements,  or  will  it  be  compensated  by  the  rents 
he  has  levied?  Keeping  in  view  what  is  said  upon 
the  foregoing  question,  one  will  readily  answer,  that 
the  proprietor,  having  no  claim  for  the  rents  levied 
and  consumed  by  the  bona  fide  possessor,  has  no 
ground  upon  which  to  plead  compensation :  But  upon 
a  more  narrow  inspection,  we  perceive,  that  this 
question  depends  upon  a  different  principle.  It  is  a 
maxim,  suggested  by  nature.  That  reparations  and 
meliorations  bestowed  upon  a  house,  or  upon  land, 
ought  to  be  defrayed  out  of  the  rents.  Grovemed  by 
this  maxim,  we  sustain  no  claim  against  the  proprie- 
tor for  meliorations,  if  the  expence  exceed  not  the  rents 
levied  by  the  bona  fide  possessor.  It  is  not  properly 
compensation;  for  the  proprietor  has  no  claim  to 
found  a  compensation  upon.  The  claim  is  rejected 
aipon  a  different  medium :  the  rents,  while  extant, 
belong  to  the  proprietor  of  the  land :  these  rents  are 
not  omsumed,  but  are  bestowed  upon  meliorations ; 
and  the  bona  fide  possessor,  who  thus  employs  the 
proprietor's  money,  and  not  a  farthing  of  his  own, 
has  no  claim  either  in  law  or  in  equity.  Such,  acr 
cordingly,  is  the  determination  of  Papinian,  the  mpst 
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solid  of  all  the  Roman  writers  :»*^**  Silmptus  in  prae» 
^  diom,  quod  aliennm  esse  appomit^  a  bona  fide  po0» 
<*  sesBore  fiusti,  neqUe  ilb  eo  qtu  prafedium  dcMdaTit^ 
^  neque  a  domino  peti  pclesuftt :  vetum  teoeptioae 
''  doli  positd)  per  officium  jndieis  aeqilitatis  raittoottf 
*^  servantur :  scUioet  A  fructunm  abte  liteln  coiite»« 
^  tatam  perceptonun  sulnmam  e&oedaol.  Stenim^ 
^  admi68&  liompensatioiie^  superiaum  sumptuln.  mB^ 
**  liore  prsedio  fisuto>  dominus  testitoere  cogitur*'** 


CHAP.  IL 

Powers  ^  a  court  cfequkjf  wkk  respect  to  a  cetnoiil^ 

tUmal  penaltjf* 

A  FENAL.  som  is  inserts  in  a  bond  or  obligation 
as  a  spur  on  the  debtor  to  perform.  With  respect  to 
an  obligation  adjhctumpritstandim,  no  law  can  cam* 
pel  the  obligor  to  perform,  otherwise  than  indirec^y 
by  stipulating  a  penal  sum  in  cdse  of  failure.  This 
is  explained  by  Justinian  in  the  followibg  Words. 
^  Non  solum  res  in  stipulatum  dedud  possunt,  sad 
^  etlam  facta ;  ut  si  stipulemur  aliquid  fieri  vel  naU 
^  fieri.  Et  in  hujusmodi  stipulationibus  optimum 
^  erit  poenam  subjieer^  ne  quahtitas  dtipulationis  in 
^  incertd  sit,  ac  necesse  sit  actori  probare  quod  cr|us 
^^  intersit  Itaque  si  quis,  ut  fiat  aliquid,  stipule^ 
^  tur ;  Ita  adjid  pcena  debet,  si  itajitctum  non  m/, 
**  tunc  poena  nofime  decern  aureos  dare  spomdes.^^ 
This  sum  comes  in  place  of  the  fact  promised  /to  be 
done ;  and  when  paid,  relieves  firom  performing  the 
fact*    The  only  thing  that  a  court  of  equity  has  to 

*  L.  48.  De  ra  vindicntione.        t  §  7*  Inst  De  verb.  oUig. 
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mind  with  respect  to  A  stipulatioii  of  this  kind,  is^ 
that  advantage  be  not  taken  of  the  oUigaat  to  engage 
him  fot  a  much  greater  sum  than  the  damage,  on 
fidlure  of  perfiMolance,  oin  amount  to.  If  exorbi- 
tant, it  is  80  £ur  {>enal,  and  will  be  mitigated  by  the 
court  But  unless  the  excess  b^  considerable,  thd 
court  will  not  readilj  interpose.  Thus,  a  farm  being 
let  to  a  tenant,  under  the  conditioki,  that  if  he  enter- 
ed not,  he  should  pay  a  year's  rent ;  the  whole  was 
decreed  against  him  On  his  failure :  for  the  landlord's 
damage  Inigfat  have  amounted  to  a  year'd  rent.* 

As  payment  of  a  bond  for  money  can  be  compelled 
by  legal  execution,  the  penal  clause  in  such  a  bond 
difieni  from  the  former.  In  our  bonds  for  borrowed 
money,  the  debtor  is  taken  bound  to  pay  the  princL* 
pal  and  interest,  and  *^  td  pay  over  and  above  a  fifth 
<<  part  more  of  liquidate  expences,  in  case  of  failzie." 
This  lump  stun  id  a  modificatiim  or  liquidation  of  the 
damage  the  creditor  may  happen  to  suffer  by  delay 
of  payment,  advantageous  to  both  parties,  by  saving 
the  trouble  and  expence  of  proving  the  quantum  of 
the  damages.  Here^  as  in  the  former  case,  if  the  pe« 
nal  sum  correspond  in  any  moderate  degree  to  the 
damage  that  may  ensue  firom  the  delay,  equity  will 
not  interpose.  But  as  moneylenders  in  Scotland 
were,  not  long  ago,  in  condition  to  give  law  to  the 
borrowers,  their  practice  was  to  stipulate  exorbitant 
sums  as  liquidate  expences,  which,  as  rigorous  and 
oppressive,  are  always  mitigated  in  equity*  *^  The 
**  Court  of  Session  (says  Lord  Stair)  modifies  ex« 
^  orbitant  penalties  in  bonds  and  contracts,  even 
though  they  bear  the  name  of  liquidate  expences, 
with  consent  of  the  parties,  which  necessitous  debU 
t  Dinie,  15th  July  1637,  Skmc 


it 
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**  ors  yield  to.     These  the  Lords  retrench  to  the 
**  real  expence  and  damage  of  the  parties.*^    This 
penal  sum  is  now  constantly  made   the  fifth  part 
of  the  principal    sum ;    from   which    our   scribes 
never  swerve,  though  nothing  can  be  more  absurd. 
It  is  commonly  no  less  expensive  to  recover  £5  than 
to  recover  £5,000 ;  yet,  in  the  former,  the  penalty  is 
no  more  but  twenty  shillings,  in  the  latter  no  less 
than  £1,000.    How  disproportioned  are  these  sums 
to  their  destined  purpose  ?  and  yet,  for  preventing^ 
such  inequality,  the  Court  of  Session  has  not  hither- 
to ventured  to  interpose.    Why  not  an  act  of  sede- 
runt,  confining  the  penalty  in  a  bond  to  £100,  or 
some  such  moderate  sum,  however  great  the  prind* 
pal  may  be? 

An  English  double  bond  has  the  effect  of  a  conven- 
tional penalty.  It  was  originally  intended  to  evade 
the  common  law,  which  prohibits  the  taking  interest 
for  money.  That  prohibition  is  no  longer  in  force : 
the  double  bond,  however,  is  continued,  as  it  supplies 
the  want  of  a  conventional  penalty.  The  penal  sum  is, 
upon  failure,  due  at  common  law ;  but  in  equity  it  is 
restricted  to  damages.  **  After  tfa^  day  of  payment, 
**  the  double  sum  becomes  the  legal  debt ;  and  there 
^^  is  no  remedy  against  such  penalty,  but  by  appli- 
<<  cation  to  a  court  of  equity,  which  relieves  on  pay- 
*^  ment  of  principal,  interest,  and  costs."! 

A  debtor  who,  by  failure  of  payment,  draws  a  pro- 
cess upon  him,  and  has  no  defence  that  he  can  urge 
hoHafide^  must  submit  to  the  penalty  restricted  to 
the  pursuer's  expense.  No  other  excuse  will  avail 
him.    Failure  is  often  occasioned  by  want  of  money : 

*  Book  4,  tit  5. 
t  New  abridgment  of  the  law,  vd.  5,  p.  69I«  * 
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but  iirere  such  an  excuse  admitted,  it  would  never  be 
wanting ;  and  the  conventional  penalty  would  lose 
its  effects.  Imprisonment  on  suspicion  of  treason 
would  not  be  sustained  as  an  excuse,  were  the  debtor 
even  refused  the  use  of  pen,  ink,  and  paiper,  to  re^ 
quest  aid  firom  his  friends.  The  creditor  goes  on 
with  all  the  artillery  of  the  law ;  and  must  have  his 
expenses  out  of  the  penalty,  because  the  misfortune  ' 
of  his  debtor  cannot  affect  him. 

The  only  doubt  is,  where  the  debtor  or  his  heiif, 
trusting  to  a  defence  in  appearance  good,  ventures  to 
stand  a  process,  and  at  last  is  overruled ;  whether 
the  creditor  be  entitled  to  the  modified  penalty.  This 
quei^tion  merits  a  deliberate  discussion ;  in  order  to 
which,  it  will  be  necessary  to  examine  what  ground 
there  is  for  costs  of  suit,  abstracting  from  a  conven-« 
tional  penalty^  Any  voluntary  wrong  is  a  founda* 
tion  for  damaged,  even  at  comiton  law ;  but  a  mian 
free  from  fault  or  blame,  is  not  Uable  for  damages, 
or  liable  to  repair  any  hurt  he  may  have  occasioned  :* 
whence  it  follows,  that  there  is  no  foundation,  even  at 
common  law,  for  subj^ctmg  to  costs  of  suit  a  defend- 
ant who  is  in  h&nafide.  Equity  is  still  more  averse 
from  subjecting  an  innocent  person  to  damages ;  and, 
considering  the  fallibility  of  man,  his  case  would  be 
deplorable,  were  he  bound  to  repair  all  the  hurt  he 
may  occasion  by  an  error  or  Inistake.  What  then 
shall  be  said  of  the  act  144.  pari.  1592,  appointing, 
*^  That  damage,  interest,  and  expences  of  plea,  be 
^  admitted  by  all  judges,  and  liquidated  in  the  de- 
"  cree,  whether  condemnator  or  absolvitor?"  If 
this  regulation  could  ever  be  just,  it  must  have 
been  among  a  plain  people,  governed  by  a  few  simple 
*  See  the  chapter  iimnedjately  foregoing. 
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rules  of  law,  supposed  to  be  universally  known.  Zmw^ 
in  its  present  state,  is  too  intricate  for  presuming  that 
every  person  who  errs  is  m  malafide;  ^d  yet,  un^ 
less  nuda  fides  be  presumed  in  eveiy  case,  the  regfa- 
lation  cannot  be  justi&ed. 

Tliese  things  being  premised,  we  proceed  to  exa- 
mine, whether  a  defender  who  is  tit  hcmafide  can  be 
subjected  to  costs  by  virtue  of  a  conventional  penalty. 
Suppose  a  defence  urged  against  payment,  so  doubt- 
iul  in  law  as  to  divide  the  judges,  who  at  last  gave  it 
against  the  defendant  by  the  narrowest  plurality :  Or 
suppose  the  cause  to  depend  on  an  obscure  fact  re- 
quiring a  laborious  investigation ;  as  where  I  owe 
£1,000  by  bond  to  my  brother,  who  dies  without 
children,  so  far  as  known  to  his  relations.  A  woman 
appears  with  an  infant,  alleging  a  private  marriage. 
I  stand  a  process :  the  proof,  drawn  out  to  a  great 
length,  appears  still  dark  and  doubtful !  judgment  is 
at  last  pronounced  against  me  by  a  plurality.    Will 
justice  permit  me  to  be  loaded  with  an  immense  sum 
of  costs  for  not  submitting  to  the  claim  without  trial  ? 
To  extend  a  conventional  penalty  to  such  cases,  would 
be  in  effect  to  punish  men,  for  adhering,  after  the  best 
advice,  to  what  appears  their  rights  and  privil^es : 
the  grievance  would  be  intolerable.    Many  a  man, 
through  the  dread  of  costs,  would  be  deterred  from 
insisting  on  a  just  defence,  and  tamely  submit  to  be 
wronged. 

It  appears,  therefore,  clear,  that  to  extend  against 
a  bona  fide  defendant  the  penal  clause  in  a  bond,  would 
be  rigorous  and  unjust.  And  to  make  it  still  more 
clear,  I  put  the  following  question.  Let  us  suppose, 
that  in  a  bond  of  borrowed  money  the  debtor  is  taken 
expressly  bound  to  pay  the  costs  of  suit,  however 
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plausible  his  defence  may  be,  however  strong  his  bona 
fiAes:  would  not  such  a  clause  be  rejected  by  the 
Court  of  Session,  as  exacted  from  a  necessitous  debt- 
or by  a  rigorous  and  oppressive  creditor  ?  Iftheques- 
tion  be  answered  in  the  affirmative,  which  cannot  be 
doubted,  the  necessary  consequence  is,  that  thei  penal 
dause,  in  its  ordinary  style^  cannot  be  understood  tP 
have  t)iat  meaning. 

But  at  that  rate,  it  will  be  nrged>  a  conventicopial 
penalty  is  of  no  use  to  the  creditor  where  it  is  most 
needed,  namely,  in  a  process  for  recovering  payment ; 
that  if  the  debtor  be  t»  honajlde^  the  penalty  will  not 
reach  him ;  and  if  he  be  litigious,  that  there  is  no  use 
for  the  penalty,  as  he  is  subjected  to  costs  at  common 
law.  I  answer.  That  the  ]>enal  clause  is  of  use  even 
in  a  process.  Litigiosity  must  be  evident,  to  infer 
costs  at  common  law ;  but  the  slightest  fault,  or  even 
doubt,  on  the  defendant's  part,  though  far  from  ar 
mounting  to  litigiosity,  will  subject  him  to  the  modif 
fied  penalty.  And  Lord  Stair,  accordingly,  in  the 
passage  partly  quoted  above,  says,  **  That  in  liquids 
^  ating  the  pursuer's  ezpence^  the  Lords  take  slen^ 
^*  der  probation  of  the  true  expence,  and  do  not  oon« 
^<  sider  whether  it  be  necessary  or  not,  provided  it 
^'  exceed  not  the  sum  agreed  on ;  whereas,  in  other 
«  cases,  they  allow  no  expence  but  what  iq  necessary 
*•  or  profitable.'* 
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ffhat  obUgations  and  legaaes  transmit  to  heirs. 

If  the  obligee's  heirs  be  named  in  the  obligatiox^ 
they  will  succeed  whether  he  die  before  or  after  the 
term  of  payment,  because  such  is  the  will  of  parties. 
The  present  question  relates  to  obligations  where  the 
obligee's  heirs  are  not  named.     Such  obligations  by 
the  common  law  transmit  not  to  heirs ;  because  the 
common  law  regards  what  is  said  to  be  the  only  proof 
of  will :  but  equity  is  not  so  peremptory  nor  super- 
ficial.   It  considers,  that  in  human  affairs  errors  and 
omissions  are  frequent,  and  that  words  are  not  al- 
ways to  be  absolutely  relied  on:  it  holds,  indeed, 
words  to  be  the  best  evidence  of  will,  but  not  to  be 
the  only  evidence.     If,  therefore,  any  suspicion  lie, 
that  the  will  is  not  precisely  what  is  expressed,  every 
rational  circumstance  is  laid  hold  of  to  ascertain,  with 
all  the  accuracy  possible,  what  reaUy  was  the  will  of 
the  granter,  or  of  the  contractors.* 

With  respect  to  this  point,  the  motive  that  produ-^ 
oed  the  obligation  is  one  capital  circumstance.  Where 
there  is  no  motive  but  good-will  merely,  the  words 
are  strictly  adhered  to ;  as  there  is  nothing  to  infer 
that  more  was  intended  than  is  expressed.  There^ 
fore  my  gratuitous  promise  of  a  sum  to  John,  is  void 
at  common  law,  if  he  die  without  receiving  payment ; 
for  as  heirs  are  not  named,  they  have  no  claim.  Nor 
in  equity  have  they  any  claim,  if  the  obligee  die,  be- 
fore the  term  of  payment.  But  where  the  obligee 
survives  the  term,  without  receiving  payment,  his 

*  See  siiprd,  p.  146,  147. 
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heirs  have  a  good  daim  upon  the  following  rule  in 
eqtiity»  That  what  ought  to  have  been  done  is  held 
as  done.  *  If  payment  had  been  made,  as  ought  to 
have  been  done,  at  the  term  specified  in  the  deed,  the 
sum  would  have  been  an  addition  to  the  stock  of  the 
obligee,  which  would  have  accrued  to  his  represent- 
atives ;  and  it  would  be  a  reproach  to  justice,  were 
they  left  to  suffer  by  the  obstinacy  or  neglect  of  the 
obligor.  It  would  be  a  reproach  still  greater,  that 
the  obligor's  fault,  in  postponing  payment,  should  li- 
berate him  from  his  obligation.  The  sum  is.  In  a 
deed  flowing  firom  a  motive  of  pure  benevolence,  the 
granter's  will  must  govern,  which  is  understood  to 
be  in  favour  of  the  grantee  only,  if  heirs  be  not  men- 
tioned. In  commercial  obligations,  on  the  contrary, 
where  there  is  quid  pro  quo,  the  obligee's  will  go- 
verns;, and  he  is  understood  to  purchase  for  his 
heirs  as  well  as  for  himself,  if  the  contrary  be  not 
expressed.  The  not  mentioning  heirs  is  an  omis- 
sion, which  will  be  supplied  by  a  court  of  equity ;  as 
justice  will  not  permit  the  obligor  to  enjoy  the  valu- 
able consideration,  without  performing  the  equiva- 
lent pactioned.  Thus,  a  bond  for  borrowed  money, 
though  die  creditor  only  be  mentioned,  and  not 
heirs,  descends  to  his  heirs,  where  he  dies  before  the 
term  of  payment,  as  well  as  after. 

Men  are  bound  to  educate  their  children  till  they 
be  able  to  provide  for  themselves  ;  and  any  further 
provision  is  understood  to  be  gratuitous.  Hence,  a 
bofid  of  provision  to  children  is  deemed  a  gratuitous 
deed ;  and,  for  that  reason,  if  the  children  die  before 
the  term  of  payment,  equity  gives  no  aid  to  their 
heirs.     If  heirs  be  named  in  the  bond,  they  have 

*  See  Elucidations  of  Common  and  Statute  law,  p.  62. 
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tight  at  eommon  law :  if  not  named,  neither  e^ty 
Bar  common  law  gives  them  right.    Thne,  in  a  con- 
tract  0t  marriage,  certain  provisionB  being  allotted 
to  the  children,  the  portions  of  the  males  paj^le  at 
their  age  of  twenty*one  yeaiB,  and  of  the  females  at 
eighteen,  without  mentioning  heini  or  assignees ;  the 
assignees  and  creditors  of  some  of  the  children  wlio 
died  before  the  term  of  payment,  were  judged  to  have 
no  right.*    I  cannot  so  readily  acquiesce  in  the  fbh- 
lowing  decision,  where  a  bond  of  provision  payable 
to  a  daughter  at  her  age  of  fourteen,  and  to  her 
heirs,  executors,  and  assignees,  was  voided  by  her 
death  before  the  term  of  payment,  f     The  addition 
of  keirs,  executors,  awi  assignees,  was  thought  to 
regattt  the  child's  death  after  the  term  of  payment ; 
and  not  to  be  an  indication  of  the  granter's  will  that 
the  bond  should  be  effectual  though  the  child  died 
before  the  term  of  payment    The  clause,  I  admit,  is 
capable  of  that  restricted  meaning :  but  I  can  find  no 
reason  for  this  restriction ;  and,  in  all  cases,  it  is 
safest  to  give  words  their  natural  import,  unless  it 
be  made  clear,  that  the  granter's  meaning  was  dif- 
fident.   And,  accordingly,  Chalmers  having  settled 
his  estate  upon  his  nephew,  with  the  burden  of  a 
sum  certain  to  Isabel  Inglis,  wife  of  David  Millar, 
and  to  her  heirs,  executors,  or  assignees,  payable 
year  and  day  after  his  death,  with  interest  after  the 
term  of  payment ;  and  Isabel  having  died  before 
Chalmers,  leaving  a  son  who  survived  him ;  the  sum 
was  decreed  to  that  son  as  a  conditional  institutct 
Even  a  bond  of  provision,  or  any  gratuitous  deed, 

•  Stair,  January  17,  1665,  Edgar  amlra  Edgar. 

t  Stair,  February  82,  l677,  Belsches  contra  Belschca. 

t  Millar  cmUra  Inglis/  July  16,  I76O. 
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will  descend  to  heirs,  aa  above  said,  if  such  was  tiie 
^ranter's  intention.  Nor  is  it  necessary  in  equity 
that  such  intention  be  expressed  in  words :  it  is  suf- 
ficient that  it  be  made  evident  from  circunofitan? 


What  is  said  above  seems  a  more  clear  and  satis** 
factory  reason  for  excluding  heirs  where  the  creditor 
in  a  bond  of  provision  dies  before  the  tarm  of  payment, 
than  what  is  commonly  assigned,  that  the  sum  in  the 
bond»  being  destined  as  a  stock  for  the  child,  ceases 
to  be  due,  since  it  cannot  answer  the  p^rp08e  for 
which  it  was  intended.  Were  this  reason  good,  it 
would  hold  equally  whether  the  child  die  before  or 
after  the  term  of  payment ;  and,  therefore,  in  proving 
too  much  it  proves  nothing. 

In  what  cases  a  legacy  descends  to  heirs,  is  a  ques-^ 
tion  that  takes  in  a  great  variety  of  matter.  To  have 
a  distinct  notion  of  this  question,  legacies  must  be 
divided  into  their  different  kinds.  I  begin  with  the 
legacy  of  a  carpus.  The  property  here  is  transferred 
to  the  legatee  ipso  facto  upon  the  testator's  death. 
The  reason  is,  that  will  solely  must  in  this  case  have 
the  effect  to  transfer  property,  otherwise  it  could  never 
be  transferred  from  the  dead  to  the  living :  a  pro- 
prietor after  his  death  cannot  make  delivery ;  and  no 
other  person  but  the  proprietor  can  make  a  legal  de- 
livery. Now  if  the  legatee  be  vested  in  the  proper- 
ty of  the  subject  legated,  it  must,  upon  his  death,  de- 
scend to  his  heirs  even  by  common  law. 

But  what  if  the  legatee  die  before  the  testator  ? 

In  this  case  the  legacy  is  void.  Hie  testator  remains 

proprietor  till  his  death,  and  the  subject  legated  can-* 

not  by  his  death  be  transferred  to  a  person  who  is  no 

longer  in  existence.  Nor  can  it  be  transferred  to  that 
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person's  heirs,  because  the  testator  did  not  exert  any 
act  of  will  in  their  favour. 

The  next  case  I  put  is  of  a  sum  of  money  legated 
to  Titius.  A  legacy  of  this  sort,  giving  the  legatee 
an  interest  in  the  testator's  personal  estate,  and  en-^ 
titling  him  to  a  proportion,  vests  in  the  legatee  ijpso 
facto  upon  the  testator's  death.  And,  for  the  same 
reason  that  is  given  above,  the  legacy,  even  at  com-i 
mon  law,  will  transmit  to  heirs,  if  the  legatee  survive 
the  testator ;  if  not,  it  will  be  void^  But  what  if  the 
legacy  be  ordered  to  be  paid  at  a  certain  term  ?  It 
is  to  be  considered,  whether  the  term  be  added  for 
the  benefit  of  the  testator's  heir,  in  order  to  give  him 
time  for  preparing  the  money ;  or  whether  it  be  add-^ 
ed  to  limit  the  legacy.  A  term  for  payment  given 
to  the  testator's  heir,  will  not  alter  the  nature  of  the 
legacy,  nor  prevent  its  vesting  in  the  legatee  upon  the 
testator's  death  ;  and,  consequently,  such  a  legacy 
will  transmit  to  heirs,  even  wher6  the  legatee  dies  * 
before  the  term  of  payment,  provided  he  survive  the 
testator.  IHei  cedit  etsi  non  venerit.  But  where  the 
purpose  of  n^toing  a  term  fot  payment  is  to  limit  the 
legacy,  the  legatee's  death  before  that  term  will  bar 
his  heirs,  because  he  himself  had  never  any  right. 
Here  dies  nee  cedit  nee  venit.  In  order  to  determine 
what  was  the  intention  of  the  testator  in  naming  a 
day  for  pajrment,  the  rule  laid  down  by  Pf^inian  is 
judicious:  Uie^  incertus  conditionem  in  testamento 
Jhcit.*  A  day  certain  for  performance  is  commonly 
added  in  favour  of  the  testator's  heir,  in  order  to  give 
him  time  for  providing  the  money.  An  uncertain 
day  respects  conmionly  the  condition  of  the  legatee ; 
as  where  a  legacy  iis  in  favour  of  a  boy  to  be  claimed 

*  L.  75,. De  condition,  et  demon. 
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i^hen  he  arrives  at  eighteen  years  of  age,  or  of  a  ^1 
to  be.  claimed  at  her  marriage.  In  such  instances,  it 
appears  to  be  the  will  of  the  testator,  thiit  the  l^acy 
lahall  Rot  vest  before  the  term  of  payment.  The  dies 
imeertus  is  said  to  make  the  legacy  conditional ;  not 
properly,  for  the  naming  a  day  of  payment,  certain 
•or  uncertain,  is  not  a  condition.  But  as  the  uncertain 
term  for  payment  has  the  effect  to  limit  the  legacy  in 
the  same  maimer  as  if  it  were  conditional ;  for  that 
reason,  the  uncertain  term  is  said  to  imply  a  condi- 
tion, or  to  make  the  legacy  conditional. 

A  third  sort  of  legacy  is  where  the  testator  burdens 
his  heir  to  pay  a  certain  stmi  to  Titius  singly,  without 
the  addition  of  heirs.  The  heirs  at  common  law  have 
no  right  even  where  Titius  survives  the  testator, 
because  there  is  not  here,  as  m  the  former  cases,  any 
subject  vested  in  Titius  to  descend  to  his  heirs ;  nor  can 
heirs,  at  common  law,  claim  upon  an  obligation  which 
is  not  in  their  favour.  But  equity  sustains  an  action  to 
them:  for  no  day  being  named,  the  death  of  the  testator 
is  the  term  of  payment ;  and  equity  .will  not  suffer  the 
testator's  heir  to  profit  by  delaying  payment.  Where 
a  term  of  payment  is  added  by  the  testator,  the  case 
becomes  the  same  with  that  of  a  gratuitous  obligation 
inter  vivos. 


CHAPTER  IV. 
Arrestment  and  process  of  forthcoming. 

Current  coin  is  the  only  legal  subject  for  payment 
of  debt,  which,  accordingly,  the  creditor  is  bound  to 
accept  of.    Sometimes,  however,  for  want  of  current 
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coin,  tke  creditor  submits  to  take  satisfiactkm  in  goods; 
and  sometimes  he  is  put  off  with  a  secority^  an  a^ign^ 
ment  to  rents,  for  example,  or  to  d^htm,  which  em* 
powers  him  to  operate  his  payttient  oiit  of  these  snlK 
jeets.  Legal  execution,  copyii^'  voluntary  acts  be- 
tween  debtor  and  creditor,  is  of  three  kinds.  Tbe 
first,  compelling  payment  of  the  debt,  resemUcB  vo* 
luntary  payment.  This  was  the  c^ix  of  poiading  in 
its  original  form  ;*  and  it  is  the  ease  of  a  decree  for 
making  corpora  fbrihccnning,  as  will  be  seen  afikep- 
wards.  The  second,  resemUes  voluntary  adceptaace 
of  goods  for  satisfying  the  debt ;  which  is'the  €saat  of 
Imnding  according  to  onr  present  practice.  Tbe 
goods  aire  not  sold  as  originally;  but  after  being 
vahied,  are  delivered  ipga  eorpont  to  the  creditor. 
The  third,  resembles  a  voluntary  security :  it  gives 
the  creditor  a  security  upon  his  debtor^s  funds,  and 
enables  him  to  operate  his  pajrment  accordingly.  This 
is  the  case  of  an  adjudication  during  the  legal ;  whidi 
empowers  the  creditor  to  draw  payment  out  of  the 
debtor's  rents  by  a  decree  of  nttiils  and  duties  against 
the  tenants.  A  decree  for  making  forthcoming  sums 
^  of  money  due  to  the  debtor,  is  of  the  same  luiture : 
it  is  a  security  only,  not  pa3nnaent^  and,  consequent* 
ly,  if  my  debtor,  against  whom  the  decree  of  forth* 
coming  is  obtained,  prove  insolvent,  the  sum  is  lost 
to  me,  not  to  my  creditor  who  obtained  the  decree : 
his  security  indeed  is  gone ;  but  the  debt  which  was 
secured  remains  entire. 

So  much  for  preliminwies.  And  as  to  the  subject 
of  the  present  chapter,  I  begin  with  the  several  kinds 
of  arrestment.  The  first  I  shall  mention  is,  that 
which  proceeds  on  a  judicial  order  to  secure  the  per- 

*  Historical  L«w«fta(tft^  tnct  f 0. 


CH.  IV.  PB002»8  OF  VCfRfSHCCW INO.  SQl 

BOB  of  one  acBuseil  of  a  crime;  TbB  next  is  far  flB*> 
cttliiig  itioTeable  eSecte  m  the  Imnds  of  the  pofeneasdf; 
'^  ibe  propertjr  be  detennineiL  Thk  arrcstneni^ 
tetmsAj^Jenaimlaf  emaa,  is  a  spedes  of  ee^piestra^ 
tion:  it  19  a  seqneetratioii  in  the  hands  of  the  pos« 
aeasor.  The  goodir  are  dius  secured  till  the  property 
be  deftennined;  and  the  person  declared  (Mroprietori 
takes  possessian  via  facA*  A  third  arrestment  im 
tfaot  wfaidi  is  preparatory  to  a  process  of  f ortibeopi* 
ing  raised  by  a  ereditor  for  recovering  pa]m)6nt  ont 
cf  bis  dd>tor's  moveaUes;,  whether  earpora  or  d6bkxu 

A  debtee's  oorporeal  moveables  in  his  own  posses* 
Bion,  are  attached  by  poinding,  corresponding  to  tiie 
Jjeoarijiuim  in  England.  Bat  where  such  move- 
ables are  in  the  possession  of  any  other,  and  the  pom 
ijcnlarB  tmloiown,  there  can  be  no  place  for  pixndingL 
•The  creditor  obtains  a  warrant  or  order  £rom  a  pn^ 
per  court  to  arrest  them  in  the  hands  of  the  possess^ 
40^  to  hinder  him  from  delivering  them  up  to  the 
liropriebDr,  The  service  of  this  wder  is  termed  am 
amstmmt;  and  the  person  upon  whom  it  is  served^ 
is  termed  the  amttee.  The  first  step  of  tihie  process 
of  forthcoming,  oonsequent  upon  the  arrestment,  is 
an  order  to  sell  the  goods  secured  by  the  arrtstment. 
•The  price  is  delivered  to  the  credits  for  his  psgrment ; 
•and  the  debt  is  thereby  extingnished  in  whole  or  in 
|nrt,  which,  completes  the  process.  A  process  off ortb- 
coming  upon  sums  arrested,  is  in  the  same  &rm; 
with  tills  only  difference,  that-  instead  of  selling  corv- 
fon^  a  decree  of  forthcoming  goes  out  against  the 
arrestee,  and  payment  is  recovered  from  him  accord* 
ingly. 

An  ansstment  of  this  kind  is  not  to  be  considered 
ai  necessary  to  fionnd  a  process  of  iorthecmiing.   This 
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inooess  is  fpimded  on  eomnum  law^  and  may  procseed 
withont  an  arrestment ;  which  will  appear  from  the 
following  consideration.    If  I  have  not  money  to  pay 
my  debt»  I  ought  to  convey  to  my 'creditor  what  otber 
things  I  am  master  of,  that  be  may  convert  them  in- 
to money  for  his  pajrment.   If  I  refiise  to  do  him  tba* 
act  of  justice,  a  court  of  law  will  interpose,  and  do 
;what  I  ought  to  have  done.    The  court  will  adjudge 
my  land  to  belong  to  him;  or  they  will  ordain  my  e£- 
feets  to  be  made  fortfacomii^  to  him.    An  arrest- 
ment, indeed,  oixnmonly  precedes ;  but  its  only  pur- 
pose is,  to  secure  the  subject  in  the  hands  of  the  ar- 
restee, till  a  process  of  forthcoming  be  raised.    In 
4hat  respect,  an  arrestment  resembles  an  inhifaition» 
whidi  k  not  a  step  of  execution,  but  only  an  injunc- 
tion to  the  debtor,  prdiibiting  him  to  alien  his  land» 
or  to  contract  debt,  in  order  to  preserve  the  fund  en- 
•tire  ioT  the  creditor's  adjudication.    A  forthcomiiig 
ia  of  the  same  nature  with  an  adjudication:  an  he-  . 
ritaUe  subject  is  attached  by  the  latter ;  a  moveable 
by  the  fonner.    A  process  of  adjudication  is  carried 
on  every  day  without  a  preparatory  inhibition ;  and 
a  {irooess  of  forthcoming  may  be  carried  on  equally 
without  a  preparatory  arrestment. 

Though  what  is  above  laid  down  belongs  to  com- 
mon law,  it  is,  however,  proper  here,  as  an  introduc- 
tion to  the  matters  of  equily  that  follow.  The  sub^ 
ject  to  be  handled,  is  the  operations  of  common  law 
and  of  equity,  with  rei^fiect  to  a  competition  between 
an  arrestment  and  other  rights,  voluntary  or  I^aL 
-With  respect  to  the  arrestment  of  a  corpus^  all  are 
agreed,  that  it  is  a  sequestration  merely  in  the  hands 
of  the  possessor,  and  transfers  no  rig^t  to  the  credit- 
or.    The  goods  secured  by  the  arrestment,  are  in 
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the  process  of  forthcoming  sold  as  the  property  of  the 
debtor ;  and  the  price  is  applied  for  payment  of  the 
ddbt  due  by  him  to  the  arrester.'  For  that  reason, 
an  arrestment  cannot  bar  a  poinding  carried  on  by 
another  creditor.  If  the  subject  belong  to  the  debtor; 
fxnnding  goes  on  of  course  by  the  authority  of  com* 
mon  law. 

It  is  natural  to  assimilate  the  arrestment  of  a  debt 
to  that  of  a  moveable,  in  being  prohibitory  only,  and 
in  transferring  no  right  to  the  creditor.  Yet  many 
hold,  that  the  former  has  a  stronger  effect  than  the 
latter,  by  transferring  to  the  creditor  some  sort  of 
right,  signified  by  the  term  nexus  realU.  To  ascer* 
tain  the  nature  and  effect  of  such  an  arrestment,  the 
best  way  is  to  give  an  accurate  analysis  of  it.  The 
letter  or  warrant  for  arrestment,  to  which  the  arrest- 
ment itself  is  entirely  conformable,  is'  in  the  following 
words  I — ^^  To  fence  and  arrest  all  and  sundry  the 
**  said  A.  B.  his  readiest  goods,  gear,  debts,  &c.  in 
**  whosoever  hands  the  same  can  be  apprehended,  to 
*<  remain  imder  sure  fence  and  jEurestment,  at  the  in- 
**  stance  of  the  said  complainer,  ay  and  while  pay- 
f*  ment  be  made  to  him."  Upon  this  warrant  and 
arrestment  following  upon  it,  it  will  be  observed,  first. 
That  no  person  is  named  but  the  arrester  and  his 
debtor.  It  is  not  a  limited  warrant  to  arrest  in 
the  hands  of  any  particular  person ;  but  an  authori* 
ty  to  arrest  in  the  hands  of  any  person  that  the  cre- 
ditor suspects  may  owe  money  to  his  debtor.  Se- 
condly, The  arrestee  is  not  ordered  or  authorised  to 
make  payment  to  the  arrester :  the  order  he  receives, 
is  to  keep  the  money  in  his  hand  till  the  arrester  be 
satisfied.  These  particulars  make  it  plain,  that  an  ar« 
restment,  like  an  iplubition,  is  mtoely  prohibitory ; 
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and  that  it  tnnsSatB  Boi  any  rig^t  to  the  arxtster. 
^^Bd  this  point  is  put  out  of  doubt  hy  tlie  lumnHMis 
of  forthcoming,  concluding,  *<  That  the  defendbcr 
<<  should  be  decerned  and  ordaiBed  to  inafce  fortl^ 

coming  to  the  complainer  the  sum  of 

resting  and  owing  hy  Yam  to  A.  B.  (the  coan^ 

plainer's  debtor  against  whom  the  execution  passes^) 
^  aaad  arrested  in  the  dtfendtt^s  haadaat  tito  complttin^ 
*  ^8  instance.'*  It  is  the  decree  of  forthcendng^ 
therefare»  that  entitles  the  creditar  to  demand  tbe 
sum  arrested,  to  be  apfiiei  Sut  pajment  of  Uie  debt 
tapoii  which  the  arrestmeitt  and  farthcamiBg  prooood* 
ed ;  and  the  prqmratory  arrestment  has  no  other  ef« 
feet,  but  to  prerent  aUenatioii  befiore  tibe  process  of 
finrthcoBliBg  is  raised. 

If  it  hold  tme^  that  arrcBtment  is  pnddbitory  only^ 
aa4  that  my  creditor  aorreatuig  i&  the  hands  of  my 
debtor,  hath  no  rif^t  to  the  sum  arrested  tiU  he  ob» 
tain  a  decree  of  fbrdieomiBg,  it  folkows,  upon  the 
prindi^es  of  common  law,  that  this  sum,  beknghig 
to  me  after  arrestment,  as  well  as  before,.lieB  open  to 
be  attached  by  my  other  creditDa ;  and  that,  in  a 
tompetition  among  these  creditors,  all  of  them  ar» 
resters,  the  first  decree  of  forthcoming  must  give  pre* 
lierence.  For  the  first  order  served  iqwn  my  debtee 
biBds  him  to  the  creditor  who  pbtained  the  order ; 
after  which  he  caniiot  li^ally  pay  to  any  other.  Thus 
stands  the  common  law,  which  is  followed  out  in  a 
course  oi  decisicms,  mostily  of  an  did  date,  giving  pre« 
£a*ence,  not  to  the-  first  arrestment,  but  to  the  first 
decree  4^  forthooming. 

Whether  equity  nuifce  any  variatioB,  shall  be  our 
next  inquiry.  It  is  the  panvil^;e  of  a  debtor,  widi 
i^espect  to  his  own  AindSy  to  appty  which  of  them  he 
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pkases  f<^  payment  of  hia  debts.  Upon  the  debtor^s 
failure,  this  chirfee  is  transfenred  to  the  ereditoTi  who 
tnaf  attach  anf  particular  subject  for  his  paynent 
In  that  case,  the  debtor  is  bound  to  convey  to  his 
creditor  the  subject  attadied,  for  his  security :  it  is 
undoubtedly  the  duty  of  the  debtor  to  relieve  his  cr^ 
ditor  from  the  trouble  and  exp^ioe  of  execution ;  and, 
comequently,  to  relieve  him  firom  execution  against 
any  particular  subject,  by  surrendering  it  voluntari- 
ly, tmkss  he  find  other  means  of  making  payment 
Hie  creditor's  privil^;e  to  attach  any  particular  sul^ 
ject  for  his  pasrment^  and  the  debtor^s  rektive  obUga*^ 
tion  to  save  execfution  by  surrendering  that  subject 
to  his  auditor,  are,  indeed,  the  foundation  of  all  exe- 
cution. A  judge  authorising  execution,  supplies  only 
the  place  ct  the  debtor;  and^  consequently,  cannot 
authorise  execution  against  any  particular  subject^ 
imless  the  debtw  be  antecedently  bound  to  surrender 
tiie  same  to  his  creditor.*  This  branch  of  the  debt- 
or^s  duty  explafaw  a  rule  in  law, ''  That  the  indicated 
'*  eitecuti(m  makes  the  subject  litigious,  and  ties  up 
<'  the  debtor's  hands  firom  aliening."  If  it  be  his  duty 
to  prevent  execution  by  surrendering  this  subject  to 
his  creditor,  it  is  inconsistent  with  his  duty  to  dis- 
pose of  it  to  any  other  person. 

In  applying  the  rules  of  equity  to  an  arrestment 
the  duty  now  unfolded  is  of  impcurtance.  If  the  debt* 
or  ought  to  convey  to  his  creditor  the  subject  arrest- 
ed, no  other  creditor  who  knows  the  debtor  to  be  so 
bound,  can  justly  attach  that  subject  by  legal  execu- 
tion :  for  it  is  unjust  to  demand  from  a  debtor  a  sub« 
ject  he  is  bound  to  convey  to  another.f  And  if  a  cre- 
ditor shall  act  thus  unjustly,  by  arresting  a  subfeet 

*  See  iuprd,  p.  SS9.  t  See  iupri,  p.  S90» 
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which  he  knows  to  be  abeady  arrested  by  another 
creditor,  a  court  of  equity  will  disappoint  the  effect 
of  the  second  arrestment,  by  giving  preference  to  the 
first. 

Our  writers,  though  they  have  not  clearly  unfold- 
-ed  the  debtor's  obligation  to  the  first  arrester,  have» 
liowever,  been  sensible  of  it ;  for  it  is  obviously  with 
reference  to  this  obligation,  that  an  arrestment  is  said 
to  make  a  nexus  reaUs  upon  the  subject.  I  know  but 
.of  two  ways  by  which  a  man  can  be  connected  with 
a  debt ;  one  is,  where  he  has  the  Jus  emgendi^  and 
4)|ie,  where  the  creditor  is  bound  to  make  it  over  to 
Jiim.   It  will  be  admitted,  that  an  arrestment  has  not 
4he  effect  of  transferring  to  the  arrester  the  debt  ar- 
rested :  the  arrester  has  not  even  the  Jus  exigendi  till 
he  obtain  a  decree  of  forthcoming.  And  if  so,  a  iiedw# 
reaUs  applied  to  the«  present  subject,  cannot  import 
other  than  the  obligation  which  the  creditor  is  under 
to  make  over  the  debt  to  the  arrester.    Thus,  by  the 
principled  of  equity,  the  first  arrestment  is  preferably 
while  the  subject  is  in  medio.:  but  if  a  posterior  ar- 
rester, without  notice  of  a  former,  obtain  pajonent 
upon  a  decree  of  forthcoming,  he  is  secure  in  equity, 
^.  well  as  at  commcn;!  Jaw ;  and  his  discovery  after- 
ward of  a  prior  arrestment  will  not  oblige  him  to  re- 
pay the  mon^.^    This  equitable  rule  of  preferring 
the  first  arrestment,  while  the  subject  is  in  medio^^  is 
Accordin^y  established  at  present,  and  all  the  late 
decisions  of  the  Court  of  Session  proceed  upon  it. 

An.  arrestment,  as  observed  above,  hath  not  the 
effect  at  common  law  to  bar  poinding ;  but,  in  equity, 
for  the  reason  now  given,  an  arrestment  made  known 
to  the  pQinder,  ought  to  bar  him  from  proceeding  In 

*  Ste  fsp^i  p.  ^93. 
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his  execution,  as  well  as  it  bisurs  a  posterior  arrest^ 
ment  A  creditor  ought  not,  by  any  sort  of  execu* 
tion,  to  force  from  his  debtor  what  the  debtor  cannot 
honestly  convey  to  him.  And  yet,  though  in  rank- 
ing arrestments,  the  Court  of  Session  follows  the  rules 
of  equity,  it  acts  as  a  court  of  common  law  in  per- 
mitting a  subject  to  be  poinded  after  it  is  arrested  by 
another  creditor.  I  shall  close  this  branch  of  my  sub- 
ject with  a  general  observation.  That  the  equitable 
rules  established  above,  hold  only  where  the  debtor 
is  solvent :  it  will  be  seen  afterward,  that,  in  the  case 
of  bankruptcy,  all  personal  creditors  ought  to  draw 
equally. 

So  much  about  arresters  competing  for  the  same 
debt;.  Next  about  an  arrester  competing  with  an  as<^ 
signee.  Touching  this  competition,  one  preliminary 
point  must  be  adjusted,  namely.  How  far  an  arrest- 
ment makes  the  subject  arrested  litigious ;  or,  in 
other  words,  How  far  it  bars  voluntary  deeds.  It  is 
obvious,  in  the  first  place,  that  an  arrestment  makes 
the  subject  litigious  with  respect  to  the  arrestee,  be- 
cause it  is  served  upon  him :  the  very  purpose  of  the 
arrestment  is,  to  prohibit  him  from  paying  the  debt 
arrested,  or  from  giving  up  the  goods.  In  the  next 
place,  as  a  creditor  may  proceed  to  arrestment  with* 
out  intimating  his  purpose  to  his  debtor,  an  arrest- 
ment cannot  bar  the  debtor's  voluntary  deeds,  till  it 
be  notified  to  him :  the  arrestment  deprives  him  not 
of  his  jus  cre€Utif  nor  of  his  property ;  and  while  he 
continues  ignorant  of  the  arrestment,  nothing  bars 
him,  either  in  law  or  in  equity,  from  conveying  his 
right  to  a  third  party.  Upon  that  accoimt,  intima- 
tion to  him  is  an  established  practice  in  the  country 
from  whence  we  borrowed  an  arrestaient :  *^  Quamvis 
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^'  debitor  debitoris  mei  a  me  arrestaii  aequeat,  cum 
^  mihi  nulla  ex  causa  obligatus  sit,  tamen,  quod 
^  Titius  debitori  meo  debet,  per  judicem  inhibere 
possum,  ne  debitori  meo  solyatur,  sine  mea  vel  jtt« 
dicis  Yoluntate.     De  quo  arresto  debitorem  meum 
certiorem  fSacere  debeo  eique  diem  dicere ;  quo  si 
compareat,  nee  justam  causam  alleget  ob  quam  ar-- 
*'  restum  relaxari  debeat,  vel  si  non  compareat,  judex 
*^  ex  pecunia  arrestata  mihi  solvendum  decemet.*^. 
The  same  doctrine  is  laid  down  by  Balfbur,f  **  That 
^  an  arrestment  of  corns,  goods,  or  gear,  ought  to  be 
^  intimated  to  the  owner  thereof ;  and  that,  if  no  in- 
**  timation  be  made,  it  is  lawful  for  the  owner  to  dis- 
^  pose  of  the  same  at  his  pleasure.'*  ^  Thirdly,  With 
respect  to  others,  an  arrestment,  though  notified  to 
the  arrester's  debtor,  makes  not  the  subject  litigious ; 
for  any  person  ignorant  of  the  arrestment,  is  at  liber- 
ty to  take  from  the  arrester's  debtor  a  conveyance  to 
the  subject  arrested.  The  cedent  aliens,  indeed,  nudd 
fide^  after  the  arrestment  is  notified  to  him ;  but  the 
purchaser  is  secure  if  he  be  in  bona  fide :  the  proper- 

I 

ty  is  legally  transferred  to  him ;  and  there  is  nothing 
in  law  nor  in  equity  to  deprive  a  man  of  a  subject 
honestly  acquired.  That  an  arrestment  make^  not 
the  subject  litigious  with  regard  to  third  parties,  will 
be  clear  from  considering,  that  an  effect  so  strong  is 
never  given  to  any  act,  unless  there  be  a  public  noti- 
fication :  a  process  in  the  Court  of  Session  is  suppos- 
ed to  be  known  to  all ;  and  as  it  is  a  rule.  Quod  nihil 
innovandum  pendente  lite,  any  person  who  transacts 
either  with  the  plaintiff  or  defendant,  so  as  to  hurt 
the  other,  does  knowingly  an  unlawfril  act,  which  for 

*  Sande  Decis.  Frit.  1. 1,  tit  17,  def.  I. 
t  TilU  Arreatment,  cap.  9. 
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Hut  ramosi  will  be  Tdded ;  mt  inhibition  and  inter* 
diction  are  pablished  to  all  the  liegest  who  are  there* 
hy  pat  m  muHafide  to  purchase  ixom  the  person  in«i 
hibited  or  interdicted :  an  apprising  renders  the  subr 
ject  litigious  as  to  all,  because  the  letters  are  publidy 
prodaimed  or  denounced,  not  only  upon  the  land,  but 
also  at  the  market-cross  of  the  head-borough  of  the 
jurisdiction  where  the  land  lies  ;^  and  an  adjudication 
haa  the  same  effect,  because  it  is  aprocess  in  the  Court 
of  ^Session.  A  charge  of  homing  bars  not  the  debtor 
from  aliening,  till  be  be  publicly  proclaimed  or  de^^ 
nounced  rebd ;  and  it  must  be  eyident,  that  an  Wn 
refitment  served  upon  my  debtor,  cannot  hurt  third 
parties  dealing  with  me,  more  than  a  homing  against 
myself.  In  a  word,  litigiosity,  so  as  to  affect  third 
parties,  never  takes  place  without  public  notification. 

Were  we  to  draw  an  argument  from  an  inhibition, 
it  might  be  inferred,  that  even  the  actual  knowledge 
of  an  arrestment  should  not  bar  one  from  purchasing 
the  subject  arrested.  But  the  argument  from  an  in« 
hibition  concludes  not  with  respect  to  an  arrestment ; 
and  in  order  to  shew  the  difference,  it  will  be  necessary 
to  state  the  nature  of  an  inhibition  in  a  historical  view. 

This  writ  prohibits  the  alienation  of  moveable  sub* 
jects  as  well  as  of  immoveable ;  and  to  secure  against 
alknation,  the  writ  is  published  to  the  lieges,  to  put 
every  man  upon  his  guard  against  dealing  with  the 
person  iiahibited.  lliis  writ  must  have  been  the  in* 
vention  of  a  frugal  age,  before  the  commerce  of  mo* 
ney  was  far  extended.  While  inhibitions  were  rare, 
their  publication  could  be  kept  in  remembrance ;  a 
debtor  inhitnted  would  be  a  remarkable  person,  to 
make  every  one  avoid  dealing  with  him.    But  when 

•  Sferir,  Itbb  5,  tit  2,  §  14. 
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the  cbmineroe  of  money  was  further  extended^  and 
debts  were  multiplied,  an  inhibition  was  no  longer  a 
mark  of  distinction.    And  as  inhibitions  could  xtb 
longer  be  kept  in  memory,  they  became  a  load  upoii 
the  commerce  of  moveables  past  enduring ;  for  no 
man  was  in  safety  to  purdbase  from  his  neighbour  a 
horse,  or  a  bushel  of  com,  till  first  the  records  of  in-^ 
lubitions  were  consulted.    A  Lycurgus  intending  to 
bar  commerce,  in  order  to  preserve  his  nation  in  po- 
verty, could  not  have  invented  a  more  effectual 
.  scheme.  This  execution,  inconsistent  with  commerce^ 
as  far  as  it  affects  moveables,  is  also  inconsistent  in 
itself,  tending  directly  to  disappoint  its  own  end. 
The  purpose  of  an  inhibition  is  to  force  pa3rment  ; 
and  the  effect  of  it  is  to  prevent  payment,  by  loddng 
up  the  debtor's  moveables,  which  commonly  are  the 
only  ready  fund  for  procuring  money. 

These  reasons  have  prevailed  upon  the  Court  of 
Session  to  refuse  any  effect  to  an  inhibition  as  far  as 
it  regards  moveables.  An  inhibition  indeed,  with  re- 
spect to  its  form  and  tenor,  continues  the  same  as 
originally ;  and,  accordingly,  every  debtor  inhibited 
is  to  this  hour  discharged  to  alien  his  moveables,  no 
less  peremptorily  than  to  alien  his  land.  This  incon- 
sistence cannot  be  remedied  but  by  the  l^pslature ; 
for  the  Court  of  Session  cannot  alter  a  writ  of  the  com- 
r  mon  law,  more  than  it  can  alter  any  other  branch  of 

'  the  common  law.  But  the  Court  of  Session,  as  a  court 

of  equity,  can  redress  the  rigour,  injustice,  or  opprea* 

sion  of  the  common  law:  and  though  it  hath  no 

^  power  to  alter  the  style  of  .an  inhibition,  it  acts  justly 

.  ^         in  refusing  to  give  force  to  it  as  fsur  as  it  affects  mo ve- 

ables ;  because  so  far  it  is  an  oppressive  and  incon- 
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Aay  neeti  to  apply  to  an  arresiimeitt^  that  erea  the 
knoiieledge  of  this  execution  ought  not  to  bar  any 
person  from  purdiasing  t^  subject  arrested,  whether 
it  be  a  debt,  or  a  carpM^  But  this  holds  not  in  prae* 
tice  ;  and  there  is  good  reason  for  distinguishing,  in 
this  particular,  an  arrestment  from  an  inhibition :  the 
latter  piHihibits,  in  general,  the  debtor  to  alien  any  of 
his  moveables,  and  for  that  reason,  is  rigorous  and 
oppressive :  the  former  is  of  particular  subjects  only  ; 
nor  doth  it  affect  any  moveables  in  the  debtor's  own 
possession,  for  which  reason,  the  execution  so  limited^ 
is  neither  rigorous  nor  oppressive.  An  arrestment, 
therefore,  as  to  the  subjects,  affected  by  it,  is  allowed 
in  practice  to  have  the  full  effect  that  is  given  it  at 
common  law.  But  with  respect  to  a  third  party,  it 
has  a  more  ample  effect  in  equity  than  at  common 
law :  for  though  a  man  who  bona  fide  purchases  a 
subject  arrested,  is  secure  in  equity  as  well  as  at 
comm<m  law ;  yet  a  mala  fide  purchase,  though  effect^ 
.ual  at  common  law,  will  undoubtedly  be  voided  in  a 
court  of  equity. 

Having  discussed  preliminary  points,  we  proc0ed 
to  the  subject  proposed,  competition  between  an  ar- 
rester and  an  assignee.  I  begin  with  arrestment  of 
a  moveable  bond,  assigned  before  the  arrestment,  but 
intimated  after.  The  intimation  by  our  law,  makes 
a  ccmiplete  conveyance  of  the-  bond  into  the  person  of 
the  assignee ;  after  which,  the  sum  cannot  be  made 
forthcoming  to  the  arrester  for  his  pa3rment:  the 
very  foundation  of  his  claim  is  gone ;  for  neither  law 
nor  equity  will  permit  any  subject  to  be  taken  in 
execution  that  belongs  not  to  the  debtor.  Many  de- 
cisions, it  is  true,  prefer  the  arrester;  upon  what 

medium,  I  cannot  comprehend.   Our  decisions,  how« 
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ever,  are  far  from  being  imifbrm  npaa  tlus  point.    I 
give  the  fdlowing  example^    John  amigOB  the  rent 
of  his  land  for  aecuritjr  and  payment  of  a  debt  due 
by  him.    He  haUi  anolli^  creditor^  who  afterward 
raises  a  process  of  adjudication  affecting  the  same 
land.    The  assi^ee  intimating  his  right  after  the 
citation^  but  before  the  decree  of  adjudication,  is  pre* 
lerred  before  tilie  adjudger^*    An  arrestment  surely 
makes  not  a  stroi^r  nexus  upon  the  subject  than  is 
made  by  a  citation  upon  a  summons  of  adjudication } 
and  if  an  assignment  be  preferred  befiHre  the  latter, 
it  ought  also  to  be. preferred  before  the  former.   But 
I  say  more.    Let  it  be  supposed,  that  after  the  cita- 
tion upon  the  sunubofis  of  abjudication,  but  before 
intimation  of  the  assignment,  the  rent  is  arrested  by 
a  third  creditor.    The  decree  of  adjudication  is  jHre- 
ferred  before  tilie  arrestmentf    If  so^  here  i»  a  circle 
absc^tely  inextricable,  an  adjudieatiim  preferred  be- 
fore an  iKrrestment,  the  arrestment  before  an  assign- 
ment,^ and  the  assignment  before  the  adjudication. 
This  proves  demonstrably,  that  the  assignee  ought 
to  be  preferred  before  the  arirest^,^  as  Well  as  before 
the  adjudger.    The  court  went  still  fiirthtf ,  in  pre- 
ferring an  assignee  before  an  arrester.    An  Ei^lish 
assignment,  to  this  day,  is  a  procuratory  in  rem  euam 
only^  carrying  the  equitable  right  indeijBd,  but  net  the 
l^al  fight/    And  yet,  with  respect  to  a  bond  due  to 
Wilson  residing  in  Engliand^i  by  the  Esatl  of  Rothes 
in  Scotland,  an  English  assignment  by  Wflson  of  the 
said  bond  was  of  itself,  without  intimation^  preferred 
before  an  arrestment  served  afterward  upon  the  Earl. 
The  prrferenee  thu9  given  was  clearly  founded  on 

*  Dune,  Maifech  ft,  lfiS7>  Smith  etmira  Hepburik 
.    t  Dsbymple,  June  86i»  1705,  Sfeewvt  cosliy  Stewirt. 
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equity;  because,  the  Ckmrt  of  Sesi^ion,  as  a  court  of 
equity,  could  not  justly  make  forthcoming  to  a  cre« 
ditor  of  Wilson  for  his  payment,  a  subject  that  Wil- 
son had  aliened  for  a  valuable  consideration,  and  to 
which  the  purchaser  had  the  equitable,  though  not 
the  legal  right.  But  if  this  be  a  just  decision,  which 
it  undoubtedly  is,  nothing  can  be  more  unjust,  than 
to  prefer  an  arrestment  before  a  Scotch  assignment 
of  a  prior  date,  even  after  it  is  completed  by  intima- 
tion; for  here  the  assignee  has  both  the  equitable 
and  legal  right 

The  ne3rt  icase  I  put,  is  where,  in  a  process  of  forth-, 
coming  upon  an  arrestment,  an  assignee  appears  with 
an  assignment  prior  to  the  arrestment,  but  not  inti- 
"  mated.  I  have  already  given  my  reason  for  prefer- 
ring the  assignee,  as  the  court  did  with  respect  to  an 
English  assignment :  and  yet,  the  ordinary  practice 
is  to  prefer  the  arrestment ;  which  one  will  have  no 
hesitation  to  believe,  when  an  arrestment  is  preferred 
even  where  the  assignment  is  intimated. 

The  preference  due  to  the  assignee  is,  in  this  case, 
so  clear,  that  I  am  encouraged  to  carry  the  doctrine 
further,  by  preferring  an  assignee  even  before  a  poind- 
er ;  provided  the  assignee  appear  for  his  interest  be- 
fore the  poinding  be  completed.  The  poinder,  no 
doubt,  is  preferable  at  common  law,  because,  till  an 
assignment  be  completed  by  intimation,  the  debtor 
continues  proprietor.  The  assignee,  however,  has 
the  equitable  right ;  and  justice  will  not  permit  goods 
that  the  debtor  has  aliened  for  a  valuable  considera- 
tion to  be  attached  by  any  of  his  creditors.  The  r^  • 
suit  will  be  different,  where  the  poinding  is  complet- 
ed, and  the  property  of  the  goods  is  transferred  to 

the  creditor,  before  the  assignee  appears.    In  this 
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case,  the  poinder  is  secure ;  became  no  man  can  be 
forfeited  of  his  property  who  has  committed  no  fault. 

I  proceed  to  an  assignment,  dated  after  arrestment, 
hut  intimated  before  competition.  Supposing  the  as^ 
oignee  to  be  ui  h&nafde^  be  is  clearly  prdTerable ;  for 
the  intimation  vesta  in  him  the  legal  as  well  as  equit- 
able right ;  which  bars  absolutely  the  cedent  and  Iiis 
creditors :  and  this  reason  is  good  at  common  law  to 
prefer  the  assignee,  even  sui^>osing  he  had  notice  of 
die  arrestment  before  he  took  the  assignment.  But 
in  equity,  the  arrester  is  preferable  where  the  assignee 
iff  in  mcHafide^  for  the  following  reason.  The  debtor, 
after  his  subject  is  affected  by  an  arrestment,  is  bound 
in  duty  to  make  over  the  subject  to  his  creditor  the 
arrester :  if  he  transgress  by  conveying  the  subject 
to  one  who  knows  of  the  arrestment,  both  are  guilty 
of  a  moral  wrong,  which  equity  will  redress  by  pre- 
fiBiTing  the  arrester. 

Let  us  drc^  now  the  intimation,  by  putting  the 
case,  that  in  a  process  of  forthcoming  upon  an  ar- 
rartmaitt  an  assignee  appears  for  his  interest,  craving 
pRference  upon  an  assignment  bearing  date  after  the 
arrestment,  but  before  the  citation  in  the  process  of 
forthcoming.  Supposing  the  assignee  m  mala  Jlde, 
be  will,  in  equity,  be  postponed  to  the  arrester  for 
the  reason  immediately  above  given.  But  what  shall 
be  the  rule  of  preference,  where  the  assignee  pmv 
diases  bona  fide  f  The  arrester  and  he  have  each  of 
them  an  equitable  right  to  the  subject ;  neither  of 
them  has  the  legal  right.  This  case  resembles  that 
of  stellionate,  where  a  proprietor  of  land  sells  to  two 
different  purchasers  ignorant  oi  each  other :  neith^ 
of  wham  haa  tiie  legal  right,  because  there  is  no  in- 
fsftment ;  bat  each  of  tbem  has  an  equitable  right. 
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la  Ijiese -cases,  I  cannot  discover  a  rule  for  preference ; 
nor  rcan  I  extricate  the  matter  otherwise  than  by  di« 
yidiing  the  isiibjeot  b^ween  the  competitors.  And, 
after  all,  whethw  this  may  not  be  cutting  the  Oor*. 
dian  knot  instead  of  untying  it,  I  pretend  not  to  be 
cwtain. 

Upon  the  whole,  an  arrestment  appears  a  very  pre- 
caUous  seetority  till  a  process  of  forthcoming  be  com- 
menced. This  process  indeed  is  a  notification  to  the 
ddbtor  not  to  alien  in  prejudice  of  the  arrestor,  and 
at  the  same  time  a  public  notification  to  the  lieges 
not  to  purdiase  the  subject  arrested.  And  by  this 
process  the  subject  is  rendered  litigious ;  though  the 
same  privilege  is  not  indulged  to  an  inhibition  as  far 
as  moveables  are  concerned. 


CHAPTBB  V. 

PotoerM  of  a  court  qf  equity  with  relation  to  Sank- 

mpte. 

\}H  the  two  foregoing  boolcs  are  contained  namy  in- 
stances of  equity  ranedyiog  imperfections  in  common 
law  as  to  payment  of  debt  But  that  subject  is  not 
exhauBted:  on  the  contrary,  it  enlarges  upon  us,  when 
we  take  under  consideration  the  law  concerning  bank- 
ruptcy. And  this  branch  was  purposely  reserved,  to 
be  presented  to  the  reader  in  one  view ;  for  the  parts 
are  too  intimately  connected  to  bear  a  separation 
without  sufiering  by  it. 

This  branch  oi  law  is  of  great  importance  in  every 
commercial  country ;  and  in  order  to  set  it  in  a  clear 
light,  I  cannot  think  <tf  a  better  arrangement  than 
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what  follows.  First,  To  state  the  rules  of  commoii 
law.  Second,  To  eacamine  what  equity  dictates. 
Third,  To  state  the  regulations  of  diff&^nf,  countries. 
And  to  oo^dude  with  the  proceedings  of  the  Court 
of  Session. 

The  rules  of  common  law  are  very  short,  but  very 
imperfect.  Any  deed  done  by  a  bankrupt  is  effectual 
at  common  law,  no  less  than  if  he  were  solvent ;  mfir 
is  legal  execution  obstructed  by  bankruptcy;  a  cre- 
ditor, after  his  debtor's  bankruptcy,  having  the  same 
nemedy  for  recovering  payment,  that  he  had  before. 
The  common  law  considers  only  whether  the  subject 
conveyed  by  the  bankrupt,  or  attached  by  his  credit- 
ors, was  his  property :  if  it  was,  a  court  of  common 
law  supports  both.  Let  him  aiiea  his  moveables,  or 
his  land,  intentionally,  to  defraud  his  creditors,  com- 
mon law,  however  regardless  of  intention,  considers 
such  acts  as  lega^  exertions  of  property,  and  conse- 
quently effectuaL 

In  order  to  determine  what  justice  dictates  in  this 
case,  it  becomes  necessary,  in  the  first  place,  to  ascer- 
tain what  circumstances  make  bankruptcy  in  the 
common  sense  of  mankind.  A  man,  while  he  car- 
lies  on  trade,  or  hath  any  business  that  affords  him 
a  prospect  of  gain,  is  not  bankrupt  though  his  effisets 
may  not  be  sufficient  to  pay  his  debts ;  for  he  has  it 
in  view  to  pay  all ;  but  if  his  business  foil  him,  and 
leave  him  no  prospect  of  paying  his  debts,  he  is,  in 
the  common  sense  of  mankind,  insolvent  or  bankrupt; 
his  crediitors  must  lose  by  him. 

This  situation,  though  not  uncommon,  is  yet  sin- 
gular in  the  eye  of  justice.  Property  and  intereH, 
for  the  most  part  strictly  united;  are  here  disjoined : 
the  bankrupt  continues  proprietor  of  his  estate,  but 
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his  creditors  are  the  only  persons  interested  in  it ; 
they  hare  the  equitable  rights  and  nothing  remains 
urith  him  but  the  l^al  right  In  this  view,  a  bank- 
rapt  m^y  not  improperly  be  held  as  a  trustee,  bound 
to  manage  his  effects  for  behoof  of  his  creditors :  the 
duty  of  a  bankrupt  is  in  effiept  the  same  with  that  of 
a  trustee,  as  both  of  them  ought  to  make  a  faithful 
account  of  the  subjects  under,  their  management. 
While  a  debtor  continues  solvent,  he  mi^  pay  his 
creditors  in  what  order  he  pleases ;  because  np  cre- 
ditor suffers  by  the  preference  given  to  another.  But 
upon  his  bankruptcy  or  insolvency,  that  privily  va^ 
nishes :  he  is  bound  to  aU  his  creditors  equally ;  and 
justice  dictates,  that  he  ough^  to  distribute  his  effects 
among  them  equally*  A  creditor  demanding  pay- 
ment'from  his  debt<nrs,  or  from  their  cautioners,  bound 
conjunctly  and  severally,  ought  to  behave  with  im- 
partiality:* much  more  is  this  incumbent  upon  a 
bimkrupt  in  making  payment  to  his  creditors.  No 
distinction  ought  to  be  made  but  between  real  and 
personal  creditors:  a  real  security  fairly  o1)tained 
from  a  debtor  in  good  circumstances,  is  not  prejudi- 
cial to  the  other  creditors ;  and  if  unexceptionable  ori- 
ginally, it  cannot  be  voided  by  what  may  afterward 
happen  to  the  debtor.  There  is  no  injustice,  therer 
fore,  in  the  preference  given  to  real  creditors  before 
personal.! 

To  confirm  this  doctrine^  I  appeal  to  the  general 
sense  of  the  nation,  vouched  by  act  5.  pari.  1096^ 

*  FieL  lupra,  p.  J  IS,  et  aeq. 

t  The  following  rule  if  oontained  in  a  code  of  Hin^ostan  lavs. 
**  When  several  men  are  creditors  to  the  same  debtor,  they  shall 
''  make  a  sort  of  common  stock  of  their  debts,  and  leceive  their 
''  respective  shares  of  each  payment.  If  any  creditor  refuse  to 
"  accede  to  this  agreement,  he  shall  lose  his  shaie.^ 
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w&idh,  taking  for  granted  that  a  imaknqrt  ou^t  to 
behare  with  impartiality  to  his  creditors^  pnihifaitB 
him  to  prefer  any  of  his  creditors  befiire  die  rest, 
and  annuls  eveiy  one  oi  his  deeds  giving  such  undiiQ 
preference.  And  I  appeal  also  to  the  Igpglish  baak* 
rupt-statutes,  which  evidently  rest  upon  the  same 
foundation. 

Thus  stands  €he  duty  of  a  bankrapt  with  respect 
to  his  creditors,  founded  on  the  roles  of  justice.    The 
duty  of  the  creditors  with  respect  to  each  other  may 
seem  not  so  evident.     It  is  the  privilege  of  a  credit- 
or  who  obtains  nbt  satisfaction,  to  draw  his  payment 
out  of  the  debtor^s  effects :  and  it  will  not  readily  oo- 
cur,  that  the  debtor*s  insolvency,  the  very  circimi* 
stance  which  enhances  the  value  of  the  privii^pe, 
should  be  a  bar  to  it.    This  way  of  thinking  is 
natural;    and  hence  the  following   maxima    that 
have  obtained  an  univ»*8al  currency:  Priot  tem* 
pore  jpotto  jitre :  VlgUantibus  rum  dormefStUmM  Ju^ 
ya  suhveniunt    In  rude  times,  before  the  eoimec* 
tions  of  society  have  takm  deep  root,  selfish  pnn«' 
ciples  prevail  over  those  that  are  social.     Thus 
in  the  present  case,  a  creditor,  partial  to  his  own  in- 
terest, is  apt  to  confine  his  thoughts  to  the  power 
he  hath  over  his  debtor ;  overlooking,  or  seeing  but 
obscurely,  that  where  the  debtor  is  bfinknipt,  his 
creditors,  connected  now  with  each  otheir  by  a  eom- 
moh  fund,  ought  to  divide  that  fund  equally  among 
them.    But  by  refinement  of  manners,  man  becomes 
more  a  social  than  a  selfish  being ;  and,  by  the  im* 
provement  of  his  faculties,  he  discovers  the  lawful 
authority  of  social  duties,  as  what  he  is  botmd  to  ftil- 
fil  even  in  opposition  to  his  own  interest.    By  such 
refinement  it  is  at  last  perceived,  that  by  the  debtor's 
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intolveney^  .his  personal  creditors  have  all  of  them  an. 
equal  claim  upon  his  effects ;  that  a  creditor^  taking 
memtxti^  to  operfite  his  payment^  ought  to  consider 
the  conuectfton  he  has  with  his  fellow  creditors^  en- 
gaged  equally  with  him  upon  the  same  fund ;  and, 
therefore,  that  juttiee  requires  an  equal  distributioou 
In  every  view  we  take  of  the  subject,  we  become 
more  and  more  satisfied  that  this  rule  is  agreeable  to 
JQstiee.  To  make  the  distribution  of  the  common 
fund  depmd  on  priority  of  execution,  exhibits  the 
appearance  of  a  race^  where  the  swiftest  obtains  the 
priee :  a  race  is  a  more  miftnly  competition,  because 
there  is  merit  ia  swiftness ;  none  in  priority  of  exe- 
cution, which  depends  upon  accident  more  frequent- 
ly than  upcm  expedition.  It  is  natural  for  savage 
fti^fttfijrt  to  fall  out  about  their  prey,  and  to  rob  each 
other ;  but  social  beings  ought  to  be  governed  by  the 
principle  of  benevolence :  credittnrs  in  particular,  con- 
nected by  a  common  fund,  and  equally  interested, 
flhottld  not,  like  enemies,  strive  to  prevent  each  other ; 
Imt,  like  near  relations,  should  join  in  common  mea- 
sures for  the  conmion  benefit 

This  proposition  is  put  past  doubt  by  the  follow- 
ing argument.  A  .debtor,  after  his  insolvency,  is 
bound  to  distribute  his  effects  equally  among  his  cre- 
ditors ;  and  it  would  be  an  act  of  injustice  in  him  to 
prefer  any  of  them  before  the  rest.  It  necessarily 
f<^ws,  that  a  creditor  cannot  be  innocent^  who, 
JoQhowing  the  bankruptcy,  takes  more  than  his  pro- 
portion of  the  effects :  if  he  take  more  by  voluntary 
payment,  he  is  accessory  to  an  unjust  act  done  by  the 
bankrupt ;  and  it  will  not  be  thought  that  he  can 
justly  take  more  by  execution  than  by  voluntary  pay- 
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ment    If  he  should  attempt  sudi  wrong,  it  is  the 
duty  of  the  judge  to  refuse  execution.* 

That  creditors  having  notice  of  their  debtor's  banlo- 
ruptcy  are  barred  from  taking  advantage  of  each 
other,  shall  now  be  taken  for  granted.    It  is  not  so 
obvious  what  effect  bankruptcy  ought  to  have  against 
creditors  who  are  ignorant  of  it.    I  begin  with  pay^- 
ment  made  by  a  bankrupt  in  money  or  effects,  which 
transfers  the  property  to  his  creditor.    It  is  demon* 
strated  above,f  that  even  in  the  ease  of  stellionate* 
the  second  purchaser,  supposing  him  in  iomafiie^  and 
not  partaker  of  his  author's  firaud,  is  secure  by  get- 
ting tiie  first  infefitment ;  and  thsit  his  purdhase  can* 
not  be  cut  down  in  equity  more  than  at  common  \«w. 
Hie  reasoning  there  concludes  with  equal  if  not  su- 
perior force  in  the  case  <^  bankruptcy :  it  is  unjust 
in  a  bankrupt  to  prefer  one  creditor  before  another ; 
but  if  he  offer  payment^  the  .creditor  who  accepts, 
supposing  him  ignorant  of  the  bankruptcy,  is  inno- 
cent, and  therefore  secure :  the  property  of  the  money 
or  effects  being  transferred  to  him  in  lieu  of  his  ddbt, 
there  is  no  rule  in  equity  more  than  at  common  law 
to  forfeit  him  of  his  property.    l%e  same  reasoning 
concludes  in  f avow*  of  a  creditor,  wha,  ignorant  of  t&e 
bankrupt^,  recovers  payment  by  a  poinding,  or  by  a 
forthcoming  upon  an  arrestment 

Next  comes  the  case  of  a  real  security,  which  trans^ 
fers  not  the  property  of  the  subject  It  is  observed 
above,  that  a  real  security,  obtained  before  bankrupt- 
cy, is  in  all  events  a  preferable  debt  But  what  if  it 
be  obtained  after  bankruptcy  ?   The  creditor,  who, 

*  See  book  1^  p.  I,  diap.  8,  sect  2. 
t  P.  308,  809. 
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ignorant  of  his  debtor's  bankruptcy,  obtains  from 
him  sndi  security,  whether  by  legal  execution,  or  by 
voluntary  deed,  is,  indeed,  not  culpable  in  any  de« 
gree.  But  before  this  security  existed,  each  of  the 
creditors  had  an  equitable  right  to  aproportion  of  the 
bankrupt's  effects;  which  right  cannot  be  hurt  by 
legal  diligence,  and  still  less  by  a  partial  deed  of  the 
bankrupt,  who  acts  against  conscience  in  preferring 
one  of  his  creditors  before  the  rest  Where  pay- 
ment is  actually  made,  a  court  of  equity  can  give 
no  relief,  for  two  reasons :  first,  the  innocent  credit- 
or, to  whom  the  money  was  paid,  cannot  be  deprived 
of  his  property ;  and  next,  a  debt  extinguished  by 
payment,  cannot  be  reared  up  in  order  to  compel  the 
quondam  creditor  to  enter  the  lists  again  with  the 
remaining  creditors.  But  where  the  creditor  is  still 
in  peiUoriOf  demanding  preference  by  virtue  of  his 
real  security,  the  court  cannot  listen  to  his  daim ;  be- 
cause to  prefer  him,  would  be  to  forfeit  the  other  cre- 
ditors of  what  they  are  justly  entitled  to. 

If,  in  a  bankrupt,  it  be  unjust  to  divide  his  effects 
unequally  among  Ms.  creditors,  it  is  still  more  unjust 
to  hurt  his  whole  creditors  by  gratuitous  alienations 
or  gratuitous  bonds.  A  gratuitous  alienatioh,  trans- 
ferring the  property,  cannot,  it  is  true,  be  voided,  if 
the  donee  be  not  in  the  knowledge  of  the  bankruptcy : 
but  he  is  liable  for  the  value  to  the  bankrupt's  credit- 
on,  upon  the  rule  of  equity,  Nemo  debet  locupletari 
attend  Jaeturd ;  which  is  not  applicable  to  an  aliena- 
tion  before  bankruptcy,  because,  by  such  an  alienation, 
the  creditors  are  not  hurt.  But  against  a  gratuitous 
bond  claimed  after  bankruptcy,  though  e3i:ecuted  and 
ddivered  while  the  grantor  was  solvent,  the  rule 
Nemo  debet  locig^tan  aUend  jacturd  is  applicable ; 
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because  the  taking  paTmut  is  a  direct  prejadke  to 
the  crediton^  by  lesseniiig  thdr  fund ;  and  far  that 
reason,  a  coxutt  of  equity  will  not  interpose  to  maice 
such  a  bond  effectual.  It  deserves  attention,  that  this 
principfe  operates  in  favour  of  a  creditor  who  lent  his 
money  even  after  the  date  of  the  gratuitous  bond.* 

The  equitable  right  to  the  debtor's  effects,  which, 
upon  his  insdvency,  accrues  to  his  <7editQrs,  makes  it 
a  wrong  in  him  to  sdl  any  of  his  effects  privately 
without  their  consent.    The  sale  indeed  is  effeefcuai 
at  common  law ;  but  the .  purchaser,  supposing  his 
knowledge  of  the  bankruptcy,  is  accessory  to  the 
wrong,  and  the  sale  is  voidable  upoa  that  ground* 
The  principle  of  utility  also  declares  against  a  sale  of 
that  nature :  for  to  permit  a  bankrupt  toalien  his  ef- 
fects privatdy,  even  for  a  Just  price,  is  throwing  a 
temptation  in  his  way  to  defraud  his  creditors,  by  the 
opportunity  it  affords  him  to  walk  off  with  the  money. 

Thus  we  see,  that  in  applying  the  rules  of  equity 
to  the  case  of  bankruptcy,  two  prdiminary  facts  are 
of  importance ;  first,  the  commencement  of  the  bank- 
ruptcy ;  and  next,  what  knowledge  creditors  or  others 
have  of  it :  the  former  is  necessary  to  be  ascertained 
in  every  case ;  the  latter  frequently.  The  necessity 
of  such  proof  tends  to  darken  and  perplex  law-suits 
concerning  bankruptcy.  To  ascertain  the  frommence- 
ment  of  bankruptcy;  must  always  be  difficult,  consi- 
dering that  it  depends  on  an  internal  act  of  the 
debtor^s  mind,  deeming  his  affairs  irretrievable :  and 
the  difficulty  is  greatly  increased,  when  the  know- 
ledge of  the  bankruptcy  comes  also  to  be  a  point  at 
issue;  for  such  knowledge  must  be  gathered  com- 
monly from  a  variety  of  circumstances  that  are  scarce 

•  DirleCDn,  J«nu«iy  81, 1677,  Ardblair  cmUra  Wiboo. 
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erer  the  same  in  any  two  eases.  To  aroid  such  in« 
fricate  expiscatyon,  which  tends  to  make  law-suits 
endless,  and  judges  arbitrary,  it  has  been  a  great  aim 
of  the  legislature,  in  every  commercial  country,  to 
specify  some  overt  act,  that  shall  be  held  not  only  the 
commencement  of  bankruptcy,  but  also  a  public  no- 
tification of  it. 

But  if  the  specifying  a  legal  mark  of  bankruptcy 
be  of  great  importance,  the  choice  of  a  proper  mark 
is  no  less  nice  than  important.  Whether,  in  any 
cotmtry,  a  choice,  altogether  unexceptionable,  has 
been  made,  seems  doubtfuL  It  ought,  in  the  first 
place,  to  be  smne  act  that  cannot  readily  happen  ex-^ 
cept  in  bankruptcy :  for  to  fix  a  mark  of  bankruptcy 
on  one  who  is  not  a  bankrupt,  would  be  a  great  pun* 
ishment  without  a  fault.  Secohdly,  It  must  be  an  act 
that  will  readily  happen  in  bankruptcy,  and  which  a 
bankrupt  cannot  prevent :  for  if  it  be  in  his  power  to 
suppress  it  altogether,  or  for  any  tim^  he  may,  in 
the  interim,  do  much  wrong,  that  will  not  admit  a 
remedy.    ' 

Having  thus  gone  through  the  rules  of  common  law, 
and  the  rules  of  equity  concerning  bankruptcy,  we 
are,  I  presume,  sufficiently  prepared  for  the  third  ar- 
ticle proposed,  namely,  to  state  the  regulations  of  dif- 
ferent countries  upon  that  subject.  And  to  bring  the 
present  article  within  reasonable  compass,  I  shall  con- 
fine myself  to  the  Roman  law,  the  English  law,  and  to 
that  of  Scotland,  which  may  be  thought  sufficient  for 
a  specimen.  I  begin  with  the  Roman  law.  A  debtor's 
absconding,  entitled  his  creditors  to  apply  to  the  court 
for  a  curator  bonis ;  and  after  the  creditors  were  put 
in  possession  by  their  curator^  no  creditor  could  take 
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payment  from  the  bankrupt.^  This  mMib  m  po9^ 
sewkmemf  however,  seems  not  to  have  been  deemed 
a  public  notification  of  bankruptcy ;  for  even  after 
that  period,  a  purchaser  firom  the  bankrupt  was  se- 
enre,  if  it  could  not  be  proved  that  he  waapartieeps 
jfraudii.f  But  every  gratuitous  deed  was  rescinded^ 
whether  the  acquirer  was  accessory  to  the  wrong  or 
no ;  t  and  in  particular,  a  gratuitous  discharge  of  a 
debtj 

Before  the  musio  in  pouesMmem^  the  debtor  con- 
tinned  to  have  the  management  as  while  he  was 
solvent ;  and  particularly^  was  entitled  to  pay  his  cre- 
ditors, in  what  order  he  thought  proper.  It  is  ac- 
cordingly laid  down.  That  a  creditor,  who,  before  the 
MWMO  in  pouemonem  receives  payment,  is  secure, 
though  Jhe  be  in  the  knowledge  of  his  debtor's  insol- 
vency. SSn  emrn  vijgilimtf  says  the  author :  ||  a  doc- 
trine very  just  with  respect  to  a  court  of  common 
law,  but  very  averse  to  Praetorian  law,  or  that  of 
equity. 

The  defects  of  the  foregoing  system  are  many ; 
but  so  obvious,  as  to  make  a  list  unnecessary.  I  shall 
mention  two  particulars  only,  being  of  great  import- 
ance. The  first  is,  that  the  necessity  of  establishing 
a  public  mark  of  bankruptcy,  which  every  one  is 
presumed  to  know,  seems  to  have  been  altogether 
overlooked  by  the  Romans.  Even  the  misno  in  j90#- 
temonem,  as  mentioned  above,  was  not  held  such  a 
mark.  It  is  true,  that  after  such  possession,  no  cre- 
ditor could  take  pajrment  from  the  bankrupt    But 

*  L.  6,  f  7i  Quae  iq  fhuid.  md.  L.  IQ,  §  l6,  eod. 
tL.  9«eod.  X  L.  6,  i  11,  eod. 

i  L.  1»  §  2,  cod.  II  L.  6,  §  7,  Qas  in  Frtud.  cred. 
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why  ?  Not  because  of  the  creditor's  maiafiiei^  but 
because  of  the  creditors,  in  general,  being  put  in  pos- 
session of  the  bankrupt's  funds,  acquired  thereby  a 
ju8  pigiiorii ;  and  in  the  division  of  the  price,  were 
accordingly  entitled  each  to  a  rateable  proportion.  I 
observe  next,  that  it  is  a  great  oversight  in  the  Ro- 
man law,  to  neglect  that  remarkable  period,  which 
runs  between  the  first  act  of  bankruptcy  and  the 
misno  in  poMeMumem.  In  that  period,  generally,  all 
contrivances  are  set  (m  foot  to  cover  the  effects  of  the 
bankrupt,  or  to  prefer  favourite  creditors. 

In  England,  the  regulations  concerning  bankrupts 
are  extended  further  than  in  the  Roman  law,  and  are 
brought  much  nearer  the  rules  of  equity  above  laid 
down.  The  nomination  of  commissioners  by  the 
chancellor,  upon  application  of  the  creditors,  is,  in 
effect,  the  same  with  the  nomination  of  a  curator 
bonis  in  the  Roman  law.  But  the  foregoing  defects 
of  the  Roman  law  are  supplied,  by  declaring  a  debt- 
or's absconding  or  keeping  out  of  the  way,  termed 
thejirst  act  ^baninqftcif,  to  be  a  public  mark  or  no- 
tification of  bankruptcy,  of  which  no  person  is  suf- 
fered to  plead  ignorance.  From  that  moment,  the 
hands,  both  of  the  bankrupt  and  of  his  creditors,  are 
fettered :  he  can  do  no  deed  that  is  prejudicial  to  his 
creditors  in  general,  or  to  any  one  in  particular :  they, 
on  the  other  hand,  are  not  permitted  to  receive  a  vo- 
luntary payment,  nor  to  operate  their  payment  by 
legal  execution. 

It  is  perhaps  not  easy  to  invent  a  regulation  bet« 
ter  calculated  for  fulfilling  the  rules  of  equity,  than 
that  now  mentioned.  It  may  be  thought  indeed,  that 
the  absconding,  or  keeping  out  of  the  way,  supposing 
it  momentary  only,  is  a  circumstance  too  slight  and 


416  OF  BAKKHUFTS.  B.  III. 

too  private  to  be  imposed  upon  aU  the  world  68  mjh 
torious.  Bttt  the  English  bankrupt  statutes  are  omu 
fined  to  mercantile  people,  who  live  bjr  buyii^  and 
selling :  and  with  respect  to  a  merchant,  his  abscond- 
ing or  keeping  out  of  the  way  is  a  mark  of  faankntpt- 
cy,  neither  slight  nor  obscure.    Merchants  eonvet^ 
regularly  in  the  exchange ;  a  retailer  ought  to  be 
found  in  his  shop  or  warehouse ;  and  their  abscond- 
ing or  absence,  without  a  just  cause,  is  conspicuous. 
A  creditor  may  happen,  for  some  titpe,  to  be  igno* 
rant  of  the  first  act  of  bankruptcy ;  but  a  singular 
case  must  not  be  made  an  exception  :  justice  must  be 
distributed  by  general  rules,  though  at  the  expence  of 
a  few  individnals ;  in  order  to  prevent  judges  from 
beeomxng  arbitrary,  and  law-suits  endless.  There  is, 
indeed,  a  hardship  in  this  regulation,  with  respect  to 
commerce,  which  is  softened  by  a  late  statute,*'  en- 
acting, That  money  received  from  a  bankrupt  in  tke 
course  of  trade  and  dealing  before  the  commission  of 
bankruptcy  sued  forth,  whether  in  pa]rment  of  goods 
sold  to  the  bankrupt,  or  of  a  bill  of  exchange  accept^ 
ed  by  him,  shall  not  be  claimed  by  the  assignees  to 
the  bankruptcy,  unless  it  be  made  appear,  that  the 
person  so  receiving  payment,  was  in  the  knowledge 
of  the  debtor's  bankruptcy.     This  is  in  effect  declar- 
ing with  respect .  to  payment  received  in  the  course 
of  trade,  that  the  issuing  the  commission  of  bank- 
ruptcy is  to  be  deemed  the  first  public  mark  or  noti- 
fication of  bankruptcy,  and  not  what  is  called  the 
first  act  of  bankruptcy. 

The  ihrst  bankrupt-act  we  have  in  Scotland,  is  an 
act  of  sederunt,  ratified  by  statute  1621,  cap.  18,  in- 
titiiled,  **  A  ratification  of  the  act  of  the  Lords  of 

•  19.  Gea  II,  cap.  Sd. 
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<«  Council  and  Seasion,  against  unlawful  dispositions 
*^  and  alienations,  made  by  dTVours  and  bankrupts.'' 
In  this  act  of  sederunt,  two  articles  only  are  brought 
under  consideration.  First,  Fraudulent  contrivan- 
ces, to  withdraw  a  bankrupt's  effipcts  from  his  credit- 
ors, by  making  simulate  and  feigned  conveyances. 
Second,  The  partiality  of  bankrupts,  by  making  pay* 
ment  to  favourite  creditors,  neglecting  others.  With 
respect  to  the  first,  it  is  set  forth  in  the  preamble, 
*^  That  the  fraud,  malice  and  falsehood  of  dyvours 
**  and  bankrupts  was  become  so  frequent,  as  to  be  in 
hazard  of  dissolving  all  trust  and  commerce  among 
the  subjects  of  this  kingdom ;  that  many,  by  their 
apparent  wealth  in  land  and  goods,  and  by  their 
**  shew  of  conscience  and  honesty,  having  obtained 
**  credit,  intend  not  to  pay  their  debts,  but  either  live 
**  riotously,  or  withdraw  themselves  or  their  goods 
*^  forth  of  this  realm,  to  elude  all  execution  of  justice: 
**  and  to  that  effect,  and  in  manifest  defraud  of  their 
^*  creditors,  make  simulate  and  fraudAil  aliena- 
'*  tions,  dispositions,  and  other  securities  of  th^ir 
lands,  reversions,  teinds,  goods,  actions,  debts,  and 
other  subjects  belonging  to  them,  to  their  wivies, 
**  children,  kinsmen,  allies,  and  other  confident  and 
**  interposed  persons,  without  any  tru?,  lawful,  or 
'^  necessary  cause,  and  without  any  just  or  true  price ; 
**  whereby  the  creditors  and  cautioners  are  falsely 
'*  and  godlessly  defrauded  of  their  just  debts,  and 
**  many  honest  families  are  ruined."  For  ranedying 
this  evil,  it  is  ordained  and  declared,  '^  First,  That 
"  all  alienations,  dispositions,  assignations,  made  by 
*^  the  debtor,  of  any  of  hia  lands,  teinds,  reversions^ 
*'  actions,  debts,  cht  goods,  to  any  conjunct  or  confix 
^^  dent  person,  without  true,  just,,  and  necessary 
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causes,  and  without  a  just  price  really  paid, 
shall  be  of  no  force  or  effect  against  prior  credit- 
ors. Second,  Whoever  purchases  from  the  said 
interposed  persons,  any  of  the  bankrupt's  lands  or 
goods,  at  a  just  price,  or  in  satisfaction  of  debt« 
bandflde^  without  being  partaker  of  the  fraud,  shaH 
•*  be  secure.  Third,  The  receiver  of  the  price  shall 
*'  make  the  same  forthcoming  to  the  bankrupt's  cre- 
'*  ditors.  Fcmrth,  It  shall  be  sufficient  evidence  of 
the  fraud  intended  against  the  creditors,  if  they 
verify  by  writ,  or  by  oath  of  the  party-receiver, 
**  of  any  right  from  the  dsrvour  or  bankrupt,  that 
**  the  same  was  made  without  any  true,  just,  and  ne- 
*^  eessary  cause,  or  without  any  true  price ;  or  that 
^*  the  lands  or  goods  of  the  bankrupt,  being  sold  by 
"  the  interposed  person,  the  price  is  to  be  converted 
^  to  the  bankruj)t's  profit  and  use.  Fifth,  All  such 
'^  bankrupts,  and  interposed  persons,  for  covering  or 
**  executing  their  frauds,  and  all  others  who  shall 
^  give  counsel  and  assistance  to  the  said  bankrupts, 
**  in  devising  and  practising  iheir  frauds  and  godless 
^  deceits,  to  the  prcgudice  of  their  true  creditors, 
shadl  be  reputed  and  hoiden  dishonest,  false,  and 
infamous  persons,  incapable  of  all  honours,  digni- 
^  ties,  heiLe&ceSf  and  offices,  or  to  pass  upon  an  in- 
^  quest  or  assise,  or  to  bear  witness  in  judgment  of 
*•  outwith,  in  any  time  commg.'* 

The  clause,  restraining  a  bankrupt's  partiality,  in 
making  payment  to  favourite  creditors,  and  n^lect- 
ing  others,  ise^ressed  in  the  following  terms : — ^  If 
'*  any  bankrupt  or  interposed  person,  partaker  of  his 
'*  fraud,  shall  make  any  voluntary  payment  or  right 
**  to  any  person,  in  defraud  of  the  more  timely  dill- 

m 

*'i  genet  of  another  creditor,  having  8erve4  inhibi- 
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^^  ticm,  or  used  horning,  arrestment,  oom^rlsihg,  or 
^'  other  lawful  mean,  to  affect  the  bankrupt's  lands, 
**  goods,  or  price  thereof:  in  that  case,  the  bank^ 
^^  nipt,  or  interposed  jierson,  shall  be  bound  to  make 
^  the  same  forthcoming  to  the  creditor,  having  used 
^^  the  more  timely  diligence4  And  this  creditor  shall 
**  likewise  have  good  action  to  recover  from  the  co- 
**  creditor  posterior  in  diligence  what  was  vbluntari- 
'*  ly  paid  to  him  in  defraud  of  the  pursuer." 

With  respect  to  the  artide  concerning  fraud,  this 
act  is  an  additional  instance  of  what  I  have  had  more 
than  one  opportunity  to  observe,  that  the  Court  of 
Session,  for  many  years  after  its  institution,  acted  as 
a  court  of  common  law  only.    No  wrong  calte  louder 
for  a  remedy  than  frauds  committed  by  bankrupts, 
in  withdrawing  their  effects  from  their  creditors; 
and  yet,  from  the  preamble  of  the  act,  it  appears, 
that  the  Coxirt  of  Session  had  not,  before  that  period, 
assumed  the  power  to  redress  any  of  these  frauds. 
Nor  is  it  clear,  that  the  power  was  assumed  by  the 
Session  as  a  coxirt  of  equity :  it  is  more  presumable^ 
that  the  court  considered  itself  as  a  court  of  common 
law,  acting  by  legislative  authority ;  first,  by  author- 
ity of  its  own  act,  and  afterward,  by  authority  of 
the  act  of  parliament : — ^I  say  by  authority  of  its  own 
act ;  for  the  Comrt  of  Session  being  empowered  by 
parliament  to  make  regulations  for  the  better  ad- 
ministration of  justice,  an  act  of  sederunt  originally 
was  held  equivalent  to  an  act  of  parliament.(a) 

(a)  Acts,  by  a  bankrupt  defrauding  hia  creditora,  aa  mentioned 
at  the  beginning  of  this  chapter,  are  left  without  remedy  by  com- 
mon law.  As  bankruptcy  does  not  divest  a  man  of  his  property, 
he  is  onderslood,  at  cornmon  kw,  to  have,  the  same  power  over 
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Tliis  aet,  framed,  as  we  ought  to  Bapj^ost,  by  tbe 
wisest  heads  of  the  nation,  is,  however,  not-  only 

lyunjort.  No  general  regulations  are  estahlished  con« 
cermag  the  conduct  of  the  bankrupt,  of  his  creditors, 
or  of  the  judges :  no  overt  act  is  fixed  as  a  public 
notification  of  bankruptcy :  nor  is  th^»  any  regula- 
tion barring  the  creditors  from  taking  advantage  of 
each  other  by  precipitancy  of  execution.  Such  blind- 
ness is  the  less  excusable  in  judges,  to  whom  the  Ro- 
man law  was  no  stranger ;  and  who,  in  an  English 
bankrupt-statute,  passed  a  few  years  before,  had  a 
good  model  to  copy  after,  and  to  improve.  But  this 
act,  whidi  has  occasioned  many  irregular  and  even 
unjust  decisicms,  must  be  examined  more  particular- 

ty. 

In  the  first  place.  There  cannot  be  a  more  pr^- 
nant  instance  of  unskilfulness  in  making  laws,  than 
the  clause  confining  the  evidence  of  fraud  to  the  writ 
or  oath  of  the  person  who  benefits  by  it.  A  very 
little  insight  into  human  nature  would  have  taught 
our  judges,  that  it  is  in  vain  to  think  of  detecting 
fraud  by  such  evidence.  Covered  crimes  must  be  de- 
tected by  hircumstances,  or  not  at  all ;  and  such  mat- 
ters, being  beyond  the  reach  of  a  general  rule,  ought 
to  be  left  with  judges,  without  any  rule  other  than 
to  determine  every  case  according  to  its  peculiar  cir- 
cumstances. We  shall,  accordingly,  have  occasion  to 
see,  that  the  Court  of  Session  were  forced  to  aban- 
don the  evidence  established  by  themselves ;  and,  in 
every  instance,  to  indulge  such  proof  as  the  nature 

his  Estate  that  he  had  before,  however  prejudicUl  to  his  crediton 
his  acuand  deeds  may  be,  and  however  ill  intended. 
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of  the  case  will  admit.  In  the  second  place.  With 
respect  to  deeds  done  against  creditors,  it  must  ap- 
pear strange,  tliat  the  act  of  sederunt  should  be  con- 
fined to  actual  fraud;  acrime  that  merits  punishment, 
and  to  whkh,  aeoordingty,  a  punishment  is  annexed 
in  die  act  itself.  It  bars  not  a  gratuitous  deed  in 
favour  of  children  or  others,  however  prejudicial  to 
<arediton;  provided  it  be  not  granted  purposely  to 
hurt  them,  but  to  benefit  the  donees.  This  palpable 
defect  in  the  act  will  be  accounted  for  hy  an  observa- 
tkm  one  has  occasion  to  make  daily,  that  in  reform- 
ing abuses,  there  is  commonly  a  d^ree  of  diffidence, 
which  prevents  the  innovation  from  being  carried  its 
due  length.  l%e  repressing  actual  fraud  was  a  great 
improvement,  which  filled  the  mind,  and  scarce  left 
room  for  a  thought  of  further  improvement.  And, 
in  all  probability,  it  appeared  a  bolder  step  to  supply 
the  drfect  of  common  law  by  voiding  frauds  commit- 
ted by  bankrupts,  than  to  supply  the  defect  of  the 
statute  by  voiding  also  gratuitous  deeds. 

So  mudi  upon  the  first  artide.  With  respect  to 
the  seccmd,  contrived  to  restrain  the  bankrupt  from 
acting  partially  among  his  creditors,  it  is  not  in  my 
power  to  give  it  any  colour,  either  of  justice  or  ex- 
pediency. I  have  been  much  disposed  to  think,  that 
an  inchoated  act  of  execution  was  intended  by  the 
l^rislature  to  be  the  public  notification  of  bankrupt- 
cy, so  often  mentioned.  But  I  am  obliged  to  relin- 
quidi  that  thought,  when  I  consider^  that  our  statute 
1681  is  not  confined  to  merchants,  but  comprehends 
the  whole  body  of  the  people ;  and  that  an  inchoat- 
ed act  of  homing  or  arrestment  is  scarce  a  mark  of 
bankruptcy  at  present,  far  less  when  the  act  was  made, 
with  respect  especially  to  landed  men.    And  that. 
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in  fact,  it  was  not  intended  a  mark  or  notification  ai 
bankruptcy,  is  dear  from  the  following  considerar 
tions,  that  creditors  are  not  barred  by  it  from  for- 
cing payment  by  legal  execution ;  nor  even  the  bank- 
rupt from  acting  partially  among  his  creditors,  ez> 
cept  with  regard  to  those  only  who  have  commenced 
execution :  all  the  other  creditors  are  left  at  his  mer- 
cy as  much  as  before  the  act  was  made.  This,  how- 
ever, is  an  omission  only  ;  and  I  could  wish,  for  the 
honour  of  my  country,  that  nothing  but  an  omisfiioB 
could  be  objected  to  this  clause :  but  it  is  fruitless  to 
disguise  that  it  is  grossly  unjust.  There  ought,  no 
doubt,  to  be  a  remedy  against  the  creditor  who  ob- 
tains payment  by  the  bankrupt's  partiality :  but  to 
make  him  surreAder  the  whole  to  the  creditor  who 
has  got  the  start  in  execution,  is  an  unjust  remedy ; 
for  justice  only  requires  that  he  should  surrender  a 
part,  that  both  may  be  upon  a  level.  To  make  him 
surrender  the  .whole,  is  indeed .  an  effectoal  cure  to 
the  bankrupt's  partiality,  but  a  cure  that  is  wctae 
than  the  disease ;  worse,  I  say,  because  the  partialiiy 
.of  an  individual  is  a  spectade  mudi  less  diiq^ting 
than  is  the  partiality  of  law.  This  regulation  is  un- 
just, even  supposing  the  bankruptcy  to  be  known  to 
the  creditor  who  receives  payment.  But  how  much 
more  glaring  the  injustice,  where  he  happens,  to  be 
ignorant  of  that  fact :  the  money  he  receives  becomes 
undoubtedly  his  property;  and  justice  forfeits  no 
man  of  his  property  without  a  fa^lt.  Nor  is  this  all. 
The  regulation,  in  itself  unjust,  is  no  ^ess  so  with  re- 
spect to  consequences.  Voluntary  payment  effectuair 
ly  binds  up  the  creditor  from  legal  execution :  in  the 
meantime,  the  funds  of  the  bankrupt  are  swept  away 
hy  other  creditors :  and  the  creditor  is  forfeited  for 
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cdndeseendiiig  to  take  pafment,  being  left  without  a 
remedy.  Viewing  now  this  regulation  with  respect 
to  utility,  it  appears  no  less  inexpedient  than  unjust  t 
to  €xcite  creditors  to.  take  the  start  in  execution,  it 
holds  out  a'  premium,  to  which  they  are  not  entitled 
hy  the  rules  of  justice ;  a  premium  that  tends  to  a 
▼ery  unhappy  consequence,  namely,  to  overwhelm 
with  precipitant  execution  honest  dealers,  who,  treat- 
ed with  humanity,  might  have  emerged  out  of  theif 
difficulties,  and  have -become  bold  and  prosperous 
traders. 

The  next  iiBnkrupt  statute,  in  order  of  time,  is  the 
act  61^  parL  1661,  ranking,  pari  passu  with  the  first 
effectual  i^prising,  all  apprisings  of  a  prior  date,  and 
•all  led  within  year  and  day  of  it ;  for  I  shall  have 
t)Cca8ion  to  shew  afterward,  that  this  statute  ought 
to  be  classed  with  those  concerning  bankruptcy, 
though  not  commonly  eoasidered  in  that  light.  But 
the  connection  of  matter,  more  intimate  than  that  of 
time,  leads  me  first  to  the  act  5,  pari.  1696,  intended 
evidently  to  supply  the  defects  of  the  act  1621.  Eix* 
perience  discovered  in  the  act  1621  ,one  defect  men- 
tioned above,  that  no  overt  act  is  ascertained  to  be 
held  the  first  act  of  bankruptcy,  as  well  as  a  public 
notification  of  it.  This  defect  is  siq>plied  by  the  act 
l9dS,  in  the  following  manner.  An  insolvent  debt- 
4if,  under  execution  by  horning  and  caption,  is  de- 
idared  a  notour  bankrupt,  provided  he  be  imprison- 
.ed,  or  retire  to  a  sanctuary,  or  fly,  or  abscond,  or  de- 
fend his  p9:son  by  force.  This  is  one  t^rm,  and 
counting  isixty  days  back,  another  term  is  fixed ;  af- 
ter which  all  partial  deeds  by  a  bankrupt  among  his 
creditors  are. prohibited.  The  words  are, ''  All  dis- 
**  positions,  assignations,  or  other  deeds,  granted  by 
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^  the  bankrupt  at  any  time  within  ^xty  days  before 
<«  hia  notour  bankruptey^  ki  favour  of  a  dredHor,  di- 
^  rectiy  or  indirectly,  fw  his  aatiafiiction  or  farther 
^  security,  prefertis^  him  to  other  credilxHn,  skall 
•<  be  null  and  void." 

It  will  be  observed,  that  this  atatut)^  with  respect 
to  t&e  legal  commencement  of  baidaruptcy,  difien 
widely  from  those  made  in  Englaiid.    And,  indeed, 
to  h^ve  copied  these  statutes,  by  makii^  absconding, 
or  keepixig  out  of  the  way,  the  first  act  of  bankrupt* 
cy  would,  in  this  country,  have  been  improper.     In 
England,  arrestment  of  the  debtor's  person  tiU  he 
find  bail,  being  commonly  the  first  act  of  exeeutidn, 
a  debtor,  to  avoid  imprisonment,  must  abseond  or 
keep  out  of  the  way,  the  mcMnent  his  credit  is  sus- 
pected; and,  therefore,  in  England,  absconding  or 
kequng  out  of  the  way  is  a  mark  of  bankruptcy*  not 
at  all  ambiguous.    But  in  Scotland,  this  mark  of 
bankruptcy  would  always  be  too  late ;  for  wilh  ns  there 
must  be  several  steps  of  execution  before  a  banknqpt 
be  forced  to  abscond,  letters  of  homing,  a  diarge^  a 
denunciation,  a  caption.    In  this  country,  therefore, 
it  was  necessary  to  specify  some  mark  of  bankrupt* 
cy  antecedent  to  absconding.    The  mark  that  would 
correspond  the  nearest  to  absconding  in  England,  is 
denunciation  upon  a  homing ;  for,  after  receiving  a 
charge,  the  debtcnr,  if  he  have  any  .credit,  will  be  up- 
on his  guard  against  denunciation,  suppoong  it  to  be 
established  as  a  public  notification  of  bankruptcy. 
But  our  legislature  perhaps  showed  greater  pene- 
tration, in  commencing  bankruptcy  from  a  term  of 
which  even  the  bankrupt  must  be  ignorant.  Sudden 
bankraptcy  is  so  rare,  as  scarce  to  deserve  the  atten- 
tion of  the  legislature.    A  man  commonly  becomes 
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bankrupt  long  before  he  is  publicly  known  to  be  so 
hj  ultimate  execution ;  and  considering  that  the  sus- 
picious period,  during  which  a  debtor  is  t^npted  to 
aek  fraudulently,  commences  the  moment  he  foresees 
the  ruin  of  his  credit,  which  is  generally  more  than 
two  mcNDths  before  his  notour  bankruptcy,  it  appears 
the  safest  course  to  tie  up  a  bankrupt's  hands  during 
that  period.  Sudb  retrospect  from  notour  bankrupt- 
cy cannot  be  productive  of  any  wrong,  if  it  have  no 
other  effect  but  to  void  securities,  which  creditors  ob- 
tain by  force  <tf  execution,  or  by  the  voluntary  deed 
of  dieir  debtor.  And,  therefore,  the  statute  1696,  as 
far  as  concerns  the  commencement  of  bankruptcy, 
seems  wise  and  political ;  and  perhaps  the  best  that 
is  to  be  found  in  any  coimtry. 

The  statute  adheres  strictly  to  the  principles  of 
equity  above  laid  down,  as  far  as  it  voids  every  secur- 
ity granted  to  one  creditor  in  prejudice  of  the  rest, 
within  sixty  days  before  notour  bankruptcy.  But  I 
mnst  add,  with  regret,  that  it  goes  unwarily  too  for 
what  it  voids  also,  without  distinction,  conveyances 
made  in  satisfoction  or  payment  of  debt.  To  deprive 
a  man  of  a  subject,  the  property  of  which  he  has  ob- 
tained bond  fide  in  lieu  of  a  debt,  is,  as  observed  above, 
inconsistent  with  an  inviolable  rule  of  justice.  That 
an  innocent  man  ought  never  to  be  forfeited  of  his 
property :  and,  therefore,  a  conveyance  of  this  nature 
ought  not  to  be  voided,  unless  the  creditor  receiving 
satisfoction  be  in  the  knowledge  of  his  debtor's  bank- 
ruptcy. 

But  this  is  an  error  of  small  importance  compared 
with  what  follows.  After  the  commencement  of 
bankruptcy,  ascertained  as  above,  a  bankrupt  is  pro- 
hibited to  act  partially  among  his  creditors  ;  and  yet 
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creditors  are  permitted,  as  in  the  act  1621 9  to  act 
partially  among  themselves,  and  to  prevent  each  other 
by  legal  execution.  To  ])ermit  a  creditor  to  take  by 
legal  execution  what  he  is  prohibited  to  receive  vo- 
luntarily, is  a  glaring  absurdity.  Payment  or  satis- 
faction obtained  bondjide,  whether  from  the  bank- 
rupt himself,  or  by  force  of  execution,  ought  to  be 
sustained :  but  after  the  commencement  of  bankrupt- 
cy, there  is  the  same  justice  for  voiding  a  security 
obtained  by  execution,  that  there  is  for  voiding  a  se- 
curity obtained  voluntarily  from  the  bankrupt.  And 
yet  our  legislature  has  deviated  so  .widely  from  just- 
ice, as  to  give  full  scope  to  execution  even  after  no- 
tour bankruptcy.  Nothing  can  be  poncdved  more 
gross.  It  had  been  a  wise  regulation,  that,  upon  no- 
tour bankruptcy  a  factor  should  be  appointed,  to  con- 
vert the  bankrupt's  effects  into  money,  and  to  distri- 
bute the  same  among  the  creditors  at  the  sight  of 
the  Court  of  Session.  This  regulation,  eMaUished  .in 
Rome  and  in  England,  ought  not  to  have  been  over- 
looked. But  if  it  was  not  palatable,  our.  legislature 
ought  at  least  to  have  prohibited  more  to  be  taken 
by  any  execution,  than  a  rateable  proportion ;  for 
after  notour  bankruptcy  no  creditor  can  be  in  hama 
fide  to  take  payment  of  his  whole  debt.  . 

The  injustice  and  absurdity  of  permitting  a  credit- 
or to  take  by  execution  what  he  is  dischai^^  to  re- 
.ceive  from  his  debtor  voluntarily,  though  left  with- 
out remedy  by  our  two  capital  bankrupt-statutes, 
have  not  however  been  altogether  overlooked.  And 
I  now  proceed  to  the  regulations  made  to  correct  that 
evil,  which,  for  the  sake  of  connection,  I  have  reserv- 
ed to  the  last  place,  though  one  of  these  regulations 
comes  in  point  of.  time  before  the  act  1696.    The 
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great  load  of  debt  cobtracted  during  our  civil  wars 
in  the  reign  of  Charles  I,  and  the  decay  of  credit  oc- 
casioned thereby,  produced  the  act  62.  pari.  1661, 
laying  down  regulations  suited  to  the  times,  for  eas- 
ing debtors  and  restoring  credit.    Among .  other  ar- 
ticles, ^.  All  apprisings  deduced  since  the  1st  of  Ja- 
.«<'  nuary  1652,  before  the  first  effectual  apprising,  or 
^  after,  but  within  year  and  day  of  the  same,  are  ap- 
^  pointed  to  come  inparipassu^  as  if  one  apprising 
«•  had  been  deduced  for  the  whole."     This  regula- 
tion is  general  without  respect  to  bankruptcy.    But 
whatever  stretches  may  be  necessary  for  a  parti- 
cular exigency,  it  is  evident,  that  the  regulation 
cannot  be  justified  as  a  perpetual  law,  except  up- 
on supposition  that  all  the  apprisings  are  deduced 
after  the  debtor  is  insolvent.    A  debtor,  while  he  is 
in  good  circumstances,  may  pay  his  debts  or  grant 
real  securities  in  what  order  he  pleases.    By  using 
this  privilege,  he  harms  none  of  his  creditors :  they 
have  no  ground  for  challenging  such  a  deed  at  the  time 
when  it  is  granted ;  and  his  supervening  banlaiiptcy 
cannot  afford  them  a  ground  of  challenge  which  they 
had  not  at  first.   A  security  obtained  by  an  apprising 
*or  adjudication  is  precisely  similar.     If  the  debtor 
Jbe  solvent  when  an  adjudication  is  obtained  by  a  cre- 
ditor, the  other  creditors  suffer  not  by  it ;  and  the  ad- 
judger  who  has  thus  fairly  obtained  a  security,  must 
be  entitled  to  make  the  best  of  his  right,  whether  the 
debtor  afterward  become  insolvent  or  no.     I  have 
reason,  therefore,  to  place  the  foregoing  statute,  con- 
sidered as  perpetual,  among  those  which  have  been 
-enacted  in  the  case  of  bankruptcy :  and  in  order  to 
•fulfil  the  rules  of  justice^  the  Court  of  Session,  as  a 
court  of  equity,  will  consider  it  in  that  light.     The 
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involved  circumstances  of  debtors  and  creditors  at  flie 
time  of  the  statute,  made  it  a  salutary  r^ulation  to 
bring  in  apprisers  paripauu^  even  where  the  debtor 
was  solvent,  though  evidently  a  stretch  gainst  just- 
ice :  but  to  adhere  strictly  to  the  regulation  at  pre- 
sent, when  there  is  not  the  same  necessity,  is  to  ad- 
here rigidly  to  tlie  words,  against  the  mind  and  in- 
tendment of  the  legislature ;  for  smrely  it  could  not 
be  intended,  that  a  creditor  should  for  ever  be  depriv- 
ed of  the  preference  he  obtains  by  being  the  first  ad- 
judger,  even  where  the  other  creditors  are  not  hurt 
by  that  preference.     That  after  the  debtor^s  bank- 
ruptcy a  creditor  should  not  have  more  than  his  pro- 
portion of  the  common  fund,  is  extremely  just ;  and 
so  far  the  statute  ought  to  be  held  perpetual.    What 
further  is  enacted  to  answer  a  particular  purpose, 
ought  to  be  considered  as  temporary ;  because  the 
legislature  coidd  not  mean  it  to  be  perpetuaL 

If  then  the  foregoing  statute  be  held  to  be  perpe- 
tual,  it  must  be  confined  to  the  case  of  bankruptcy ; 
and  in  that  view  it  deserves  to  be  immortal.  The 
first  adjudication  may  be  justly  held  a  public  mark 
or  notification  of  the  debtor's  bankruptcy,  warnings 
the  other  creditors  to  bestir  themselves :  and  a  year 
commonly  is  sufficient  for  them  to  lead  adjudications,, 
which,  by  authority  of  the  statute,  will  entitle  each 
creditor  to  a  proportion  of  the  debtor's  real  estate. 
This  was  a  happy  commencem^it  of  a  much-wanted 
reformation.  The  Court  of  Session,  taking  example, 
ventured  to  declare  by  an  act  of  sederunt,*  That  the 
priority  of  a  creditor's  confirmation  shall  afford  no 
preference  in  competition  with  other  creditors  con- 
firming within  six  months  of  the  death  of  their  debt- 

•  Feb.  2S,  166«. 
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or.  By  another  act  of  sederunt,*  All  arrestments 
witliiA  sixty  days  {ureceding  the  notour  bankruptcy, 
or  within  four  months  thereafter,  are  ranked  pari 
poMu ;  and  every  creditor  who  poinds  within  sixty 
days  preceding  the  notour  bankruptcy,  or  within  four 
months  thereafter,  is  obliged  to  communicate  a  pro^ 
porti(m  to  the  other  creditors  suing  him  within  a  li^ 
mited  time.f  In  the  heat  of  reformation,  the  last^ 
mentioned  regulation  is  carried  too  far.  Poinding 
operates  at  once  a  transference  of  the  property  and 
a  discharge  of  the  debt ;  and  supposing  a  poinder  to 
be  ignorant  of  his  debtor's  insolvency,  which  is  fre^ 
quently  the  case,  where  the  execution  precedes  the 
notour  bankruptcy,  there  is  no  rule  in  equity  more 
than  at  common  law  to  oblige  the  poinder  to  com- 
municate any  proportion  to  the  other  creditors.  Nay 
it  is  possible  that  a  debtor  may  be  solvent  within 
sixty  days  of  his  notour  bankruptcy  :  a  poinding 
against  him  in  that  case,  which  wounds  not  the  other 
creditors,  ought  not  to  afford  them  the  shadow  of  a 
claim.(a) 

The  principles  of  equity  ripening  gradually,  our 
zeal  for  the  act  1661  has  increased  ;  and  there  is  a 
visible  tendency  in  our  judges  to  make  the  remedy 
still  more  complete.    In  order  to  that  end,  the  Court 

♦  August  9»  1754.         t  Act  of  scderant,  August  9, 1754. 

(a)  Experience  soon  suggested,  that  the  two  last-mentioned 
acts  of  sederunt  required  several  emendations;  for  which  reason, 
being  temporary  only,  they  were  allowed  to  run  out.  And  thus 
again  we  were- laid  open  to  the  rapadtf  <^  creditors  endeavouring 
to  prevent  one  another  by  legal  execution ;  till  a  remedy  was  pro- 
vided by  a  British  statute,  that  shall  be  mentioned  at  the  end  of 
this  chapter  cum  dogio,  being  the  most  perfect  bankrupt-stotute 
that  ever  was  contrived  by  the  wit  of  man,  as  far  as  moveables 
are  concerned. 
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of  Seasion,  as  a  eourt  of  equity^  might  hove  enlarged 
the  time  given  by  the  statute  for  leading  adjudica* 
tions.    The  principles  of  justice  authorise  a  still  bold- 
er step,  which  is,  to  put  upon  an  equal  footing  all  ad- 
judications led  upon  debts  existing  before  the  first 
adjudijcation.    But  the  Comrt  of  Session,  wavering 
always  as  to  their  equitable  powers,  have  not  hither- 
to ventured  so  far.    Not  adverting  to  an  obvious 
doctrine,  That,  in  order  to  fulfil  justice,  it  is  lawful 
to  improve  means  laid  down  in  a  statute,  the  Court 
of  Session  hath  not  attempted  directly  to  enlarge  the 
time  for  bringing  in  adjudgers  pari  passu :  but  they 
do  the  same  thing  every  day  indirectly ;  for,  upon  the 
application  of  any  creditor,  setting  forth,  **  That  if 
**  the  common  inducue  required  in  the  processes  of 
**  constitution  and  adjudication  be  not  abridged  in 
^^  his  favour,  he  cannot  hope  to  complete  his  adjudi- 
*^  cation  within  year  and  day  of  the  adjudication  first 
**  effectual,"  the  court,  without  requiring  any  cause 
to  be  assigned  for  the  delay,  give  authority  for  ad-* 
judging  summarily ;  which,  in  effect,  is  declaring^ 
that  all  adjudgers  shall  have  the  benefit  of  the  statute, 
provided  the  -summons  of  adjudication  be  within  year 
and  day  of  the  first  effectual  adjudication.  It  may  be 
questioned,  whether  this  be  not  too  indulgent :  the 
extraordinary  privilege  of  shortening  the  forms,  ought 
not  to  be  permitted,  unless  the  creditor  can  assign 
some  good  cause  for  his  delay ;  because  law  ought 
not  to  be  stretched  in  favour  of  those  who  suffer  by 
their  own  fault  or  n^lect.   It  is  curious  at  the  same 
time  to  observe,  that  a  court,  like  an  individual,  afraid 
of  a  bold  step,  will,  to  shun  it,  venture  upon  one  no 
less  bold  in  reality,  though  perhaps  less  so  in  appear- 
ance :  for,  to  abridge  or  dispense  with  forms,  s^lu- 
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tarjr  in  themselves,  and  sanefeified  bjr  inveterate  prac-^ 
tice,  is  an  act  of  authority  no  less  extraordiBarjr,  than 
to  enlarge  the  time  afibrded  in  a  statute  fot  ranking 
adjudgers  pari  pMsu. 

But  after  all,  the  foregoing  regulations  for  putting 
creditors  upon  a  level  in  the  case  of  bankruptcy,  ariei 
mere  palliatives :  they  soften  the  disease,  but  strike 
not  at  the  root.  The  Court  of  Session  tried  once  a 
bolder  and  more  effectual  remedy,  borrowed  from  the 
law  of  Rome  and  of  England,  that  of  naming  a  factoi" 
for  managing  and  disposing  of  the  bankrupt's  move- 
able funds,  in  order  that  the  price  may  be  equally 
distributed  among  the  creditors.  It  was  made  for  a 
trial,  and,  in  that  view,  was  made  temporary. .  Why 
it  was  not  renewed  and  made  perpetual,  I  cannot 
guess,  if  it  was  not  that  the  court,  doubting  of  its 
powers,  thought  a  statute  necessary.  One  thing  is 
certain,  that  the  late  bankrupt-statute,  mentioned  be- 
low was  framed  by  the  judges  of  that  court,  and  pro- 
cured upon  their  application. 

According  to  the  method  proposed  in  the  begin* 
ning,  nothing  now  remains  but  the  operations  of  the 
C!ourt  of  Session,  to  which  I  proceed,  beginning  with 
decisions  relative  to  the  statutes,  and  concluding  with 
decisions  founded  on  equity,  independent  of  the  sta- 
tutes.  And  first,  the  statute  1621  has  been  extended 
to  a  lease  of  land  set  to  a  trustee  at  an  undervalue,  in 
order  that  the  bankrupt  himself  might  enjoy  the  pro- 
fits. A  lease  of  this  nature,  though  not  comprehend- 
ed under  the  words  of  the  act,  comes  plainly  under  its* 
spirit  and  intention ;  and,  therefore,  it  was  the  duty 
of  the  court  to  extend  the  act  to  that  case.  A  fraudu- 
lent bond  granted  by  a  bankrupt,  in  order  to  with- 
draw from  the  true  creditors  a  part  of  the  fund  for 
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the  bankrapt's  own  bdioo^  is  another  example  of  the 
same  Idncl.    For,  as  Sir  Gteorge  Mackenzie  observes 
,  in  ilia  explication  of  this  act,  *'  Though  neither  tacks 
nor  bonds  be  comprehended  under  the  letter  of  the 
Iaw»  yet  the  reason  of  the  law  extends  to  them ;  and 
^'  in  laws  founded  on  the  principles  of  reason,  exten- 
^  sions  from  the  same  principles  are  natural.    And 
*<  in  laws  introduced  for  obviating  of  cheats,  exten* 
^  sidns  are  most  necessary,  because  the  same  subtle 
^  and  fraudulent  inclination  that  tempted  the  debtor 
to  cheat  his  creditors,-  will  tempt  him  likewise  to 
dieat  the  law,  if  the  wisdom  and  prudence  of  the 
judge  do  not  interpose."    A  discharge  granted  by 
the  bankrupt,  in  order  to  cover  a  debt  from  his  cre- 
ditors for  his  own  behoof,  will  also  come  under  the 
act  by  an  equitable  interpretation. 

With  respect  to  the  evidence  required  in  the  first 
artide  of  the  statute  1621,  for  detecting  fraudulent 
deeds,  the  Court  of  Session  hath  assumed  a  power 
proper  and  peculiar  to  a  court  of  equity.   It  has  been 
forced  to  abandon  the  oath  or  writ  of  the  partaker  of 
the  fraud,  being  a  means  altogether  insufficient  to 
answer  the  purpose  of  the  statute,  and,  in  place  of  it, 
to  lay  hold  of  such  evidence  as  can  be  had.    It  is, 
accordingly,  the  practice  of  the  court,  after  weighing 
circumstances,  to  presume  sometimes  in  favour  of  the 
deed  till  fraud  be  proved,  and  sometimes  against  the 
deed  till  a  proof  be  brought  of  its  being  fair  and 
honest.    Thus,  a  bond  bearing  borrowed  money, 
granted  by  a  bankrupt  to  a  conjunct  and  confident 
person,  was  presumed  to  be  hirly  granted  for  the 
cause  expressed ;  and  the  burden  of  proving  it  to 
have  been  granted  without  any  just  cause,  was,  in 
terms  of  the  act,  laid  upon  the  pursuer  of  the  reduc- 
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tioDL*  Apposition  bjrsbankriqit  of  his  whojteherifc. 
age  to  his  son^in-teir,  upon  the  namtive  of  a  prioa 
paid,  was  found  prohative,  unless  redaegaed  by  the 
disponee'fi  oath.f  A  disposition  hy  a  hanhrupt  to  his 
brother^  bearing  to  be  for  security  of  a  sum  instantly 
borrowed,  was  sustained;  but  admitting  the  cause 
expressed  to  be  redargued  by  the  dispcmee's  oath* 
And  the  judges  distinguished  this  ouse  from  that  of 
a  disposition  bearing  a  valuable  consideration  in  ge* 
neral,  which  must  be  otherwise  verified  than  by  the 

dispo8ition4 

On  the  other  hand,  in  a  reduction  upon  the  act 
1631,  of  a  bond  bearing  borrowed  money  granted  by 
a  bankrupt  to  his  brother,  the  judges  thought,  that 
though  bonds  inter  c&njunetos  may  prove  where  com* 
merdal  dealings  appear;  yet  as  no  such  dealings 
were  alleged,  and  as  the  creditor's  circumstances  made 
the  advancement  of  so  large  a  sum  improbable,  the 
bond  was  not  sustained  as  probative  of  its  cause,  j  A 
disposition  of  land  by  a  bankrupt  to  his  brother,  bear* 
ing  a  valuable  consideration  in  general,  was  not  sus- 
tained as  probative  of  its  narrative  in  prejudice  of 
prior  creditors ;  and  it  was  laid  on  the  disponee  to 
astruet  the  same.||  And  he  having  specified,  that  it 
was  for  a  sum  of  money  advanced  in  specie  to  his 
brother,  which  he  offered  to  depone  upon,  the  court 
fioond  this  not  relevant.^  In  a  similar  case,  the  dis- 
ponee having  produced  two  bonds  due  to  him  by  the 

*  Dttiie,  Jan.  ft9^  16S0,  Hope«Priog1e  conira  Carre. 

t  Dune,  Jao.  17, 168S,  Skene  contra  Beatson. 

X  Goiford,  Nov.  28, 1678,  Campbell  contra  Campbell 

§  FoantaiDhall,  Forbes,  Dec.  5, 1707»  Maclearie  oonlra  Glen. 

II  Stair,  VoT.  89, 167I,  Whitehead  conira  Lidderdale. 

V  Stair,  Dec*  14>»  1^71#  inter  eoadem. 
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mer,  and  offering  to  give  his  oath,  that  these 
were  the  cause  of  the  disposition^  the  court  thonglit 
this  sufficient.* 

A  disposition  by  a  biankrupt  to  a  conjunct  or  om* 
fident  person,  referring  to  a  prior  engagement  as  its 
cause,  is  not  sustained,  unless  the  prior  engagement 
be  instructed.  Thus,  an  assignment  made  by  a  bank* 
rupt  to  a  conjunct  and  confident  person,  bearing  to 
be  a  security  for  sums  due  to  the  assignee,  was  pre* 
sumedto  be  infromdem  cra£forttm,  unless  the  assignee 
would  bring  evidence  of  the  debts  referred  to  in  the 
deed.f   And  the  assignee  specifying,  that  he  took  the 
assignment  for 'behoof  of  a  third  party,  one  of  the 
bankrupt's  creditors,  the  assignment  was  sustained,  j: 
An  assignment  by  a  bankrupt  to  his  iNrother,  bearing 
to  be  a  security  for  debts  owing  to  him,  was  presum* 
ed  gratuitous,  imless  the  assignee  would  instruct 
otherwise  than  by  his  own  oath,  that  he  was  credit- 
or, j    To  support  the  narrative  of  a  disposition  by  a 
bankrupt  to  his  son,  bearing  for  its  cause  certain  debts 
undertaken  by  the  son,  it  was  judged  sufficient,  that 
the  son  offered  to  prove  by  the  creditors  mentioned 
in  the  disposition,  that  he  had  made  payment  to  them 
in  terms  of  the  disposition.  [|   A  disposition  by  a  bank- 
rupt to  his  brother,  bearing  to  be  a  security  for  eer« 
tain  sums  due  by  bond,  was  thought  sufficiently  sup- 
ported  by  production  of  the  bonds,  unless  the  pursuer 
would  offer  to  prove,  that  the  bonds  were  granted 

*  Stair,  Dec.  15,  l67]«  Ti^coidra  Forbes  of  Cnlloden. 
t  Dune,  Haddington;  Feb.  12,  1628,  Dennison  cmtra  Young. 
X  Hope,  (De  creditoribns),  Feb.  27>  1622,  inter  eoadem. 
§  Durie,  Jtfn.  29,  1629,  Auldron^a  Smith;  Stair»  July  15, 
1670,  Hamilton  ctmtra  Boyd. 
II  Stair,  Jan.  9,  1672,  Robertson  twitm  Robertson. 
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after  insolr eocy.  Here  ito  stispicioiis  circimifttaiices 
occurred,  other  than  the  conjunction  itself ;  and,  if 
such  a  proof  of  a  valuable  consideration  be  not  held 
auf&cient,  all  commerce  among  relations  will  be  at  an 
end.  It  mighty  upon  the  same,  footing*  be  doubted, 
whether  even  a  proof  by  witnesses  of  the  actual  de- 
livery of  the  money  would  be  sufficient,  which  might 
be  done  simulately,  in  order  to  sniqport  a  bond,  as 
well  as  a  bond  be  granted  simulately  in  order  to  sup- 
port a  disposition.*  It  will  be  observed,  that  some 
of  the  foregoing  cases  are  of  bonds  granted  ait&r 
bankruptcy,  as  for  borrowed  money,  whidi.  ought  not 
to  be  sustained  in  equity.  But  the  Court  of  Session, 
as  will  be  seen  afterward,  is  in  the  practice  of  sus- 
taining such  bonds,  for  no  better  reason  than  that 
they  are  not  prohibited  by  the  bankrupt-statutes. 

With  respect  to  the  second  article  of  the  act  1621, 
prohibiting  payment  to  be  made  in  prejudice  of  a 
creditor  who  is  m  curmi  diUgentia^  the  Court  of  Ses- 
sion ventured  to  correct  the  injustice  of  this  article, 
by  refusing  to  oblige  a  creditor  who  had  obtained 
payment,  to  deliver  the  money  to  the  creditor  first  in 
execution ;  unless  it  could  be  verified,  that  at  the  time 
of  the  payment,  the  debtor  was  commonly  reputed  a 
bankrupt.!  A  debtor  commonly  reputed  a  bankrupt, 
will  always  be  held  such  by  his  creditors ;  and  a  cre- 
ditor knowing  of  his  debtor's  bankruptcy,  cannot 
justly  take  more  than  his  proportion.  Where  pay- 
ment is  made  before  inchoated  execution,  and  yet 
within  threescore  days  of  notour  bankruptcy,  the 
Court  of  Session  hath  no  occasion  to  extend  its  equit- 
able powers  to  support  such  pa3anent,  which  stands 

•  Foantainhall,  Feb.  22,  171!,  Rule  tmira  Pardie. 
t  Didrymple,  Brace,  June  7>  1715,  Tweedie  cotOra  Duu 
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free  of  both  ststtttes ;  for  the  statute  16S1  challenges 
no  payments  but  what  are  made  after  inchoated  cxe- 
cution,  and  payments  are  not  at  all  mentioned  in  the 
statute  1696.  Payments  after  notpor  bankruptcy  are 
in  a  different  case :  they  are  barred  inequity,  though 
not  by  this  statute* 

The  second  branch  of  the  act  16S1,  securing  a  cre- 
ditor who  has  commenced  execution  against  the  par- 
tiality  of  his  debtor,  is  so  strictly  interpreted  by  tiie 
Court  oi  Session,  that  where  a  security  is  voided  bjr 
a  creditor  prior  in  execution,  the  whole  benefit  is 
given  to  him.  And  the  act  1696  is  so  strictly  inter- 
preted, that  moveables  being  delivered  to  a  creditor 
in  satisfiaction  of  his  debt,  the  transaction  was  voided 
because  delivery  was  made  within  sixty  days  before 
notour  bankruptcy;*  though,  abstracting  from  the 
injtffitioe  of  depriving  an  innocent  man  of  his  proper- 
ty, the  court,  in  interpreting  a  rigorous  statute,  ought 
to  have  limited  the  words  within  their  narrowest 
meaning,  by  finding,  that  moveables,  the  oommeree 
of  which  ought  to  be  free,  are  not  comprehended  in 
the  statute. 

By  the  act  1696,  as  above  observed,  <*  All  dispo- 
*^  sitions^  &c.  granted  by  a  debtor  within  sixty  days 
**  before  his  notour  bankruptcy,  in  favour  of  a  cre- 
**  ditor,  for  his  satisfaction  or  security,  preferring 
**  him  before  other  creditors,  are  declared  null  and 
**  void."*  This  clauBe  admits  a  double  meaning :  it 
may  import  a  total  nullity,  or  it  may  import  a  nul- 
lity as  far  only  as  that  creditor  is  preferred  be- 
fore others.  The  former  meaning  would  be*  ra- 
tional, supposing  the  creditOTS  to  be  barred  fiH» 
execution,  as  the  bankrupt  is  from  alienation :  but, 

*  Daliynii^Jui.  27, 1715,  FcrbctorBdlogie;  Ju\y  I9>  17S8, 
Smith  ixwira  Taylor. 
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as  they  are  left  free,  the  latter  meaning  oUght  to  be 
adopted,  as  what  answers  the  purpose  of  the  legislar 
ture,  and  fulfils  the  rules  of  justice.  And  yet,  I 
know  not  by  what  misapprehension,  the  former  is 
adopted  by  the  Court  of  Session.  A  disposition  ac- 
cordingly of  this  kind  was  voided  totally,  Mdthout 
even  giving  the  disponee  the  benefit  of  a  paripasm 
preference  with  the  other  creditors,  who  had  attach- 
ed the  subject  by  legal  execution.*  This  is  laying 
hold  of  the  words  of  a  statute,  without  regarding  its 
spirit  and  intendment.  It  is  worse :  it  is  giving  a 
wrong  sense  to  an  ambiguous  clause,  in  opposition  to 
the  spirit  and  intendment  The  obvious  purpose  of 
the  act  1696,  is  not  to  deprive  a  bankrupt  altogether 
of  the  management  of  his  affairs,  for  in  that  ease  a 
curator  bonis  must  have  been  appointed ;  but  only  to 
bar  him  from  acting  partially.  It  clearly  follows, 
that  a  court  of  equity,  supporting  the  spirit  of  the 
law,  ought  not  to  have  carried  the  reduction  further 
tlian  to  redress  the  inequality  intended  by  the  dispo- 
sition. Yet  the  Court  of  Session,  in  this  case^  was 
no  less  partial  to  the  pursuers  of  the  reduction,  than 
the  disposition  was  to  the  defendant ;  and  their  de- 
cree exceeded  the  bounds  of  justice  on  the  one  side, 
as  much  as  the  bankrupt's  disposition  did  on  the 
other.  The  solidity  of  this  reasoning  will  be  dearly 
iqyprehended,  in  applying  it  to  a  security  granted  by 
a  debtor  in  good  credit,  but  who,  within  sixty  days 
a£b«,  becomes  a  notour  bankrupt.  The  creditor, 
being  in  optima  fide  to  take  a  security  in  these  c\x^ 
cumstancee,  merits  no  punishment.  Another  credit- 
or, however,  anxious  about  his  debt,  attaches  Uie 

*  FounUiabiil],  Tkkyn^^  IHc.  4,  1704,  Man  contra  Reid; 
July  19«  1718,  Smith  mnira  Tnjlor, 
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subject  by  legal  execution ;  and  thus  gets  the  start  of 
the  disponee,  whose  hands,  hy  the  disposition,  are 
tied  up  from  execution.  Could  one  listen  with  pa- 
tience to  a  decision  that  voided  the  disposition  alto- 
gether, and  preferred  the  other  creditor  ? 

With  respect  to  particulars  that  come  not  under 
either  of  the  bankrupt  statutes,  but  are  left  to  be  re- 
gulated by  equity,  it  is  distressing  to  observe  the  ne- 
ver-ceasing fluctuation  of  the  Court  of  Session  be- 
tween common  law  and  equity.  In  many  instances, 
the  court  hath  given  way  to  the  injustice  of  common 
law,  without  affording  a  remedy ;  for  a  very  odd 
reason  indeed.  That  no  remedy  is  provided  by  sta- 
tute. In  other  instances,  the  court,  exerting  its  equi- 
table powers,  has  boldly  applied  the  remedy.  I  pro- 
ceed to  examples  of  both. 

A  sale  by  a  notour  bankrupt,  after  the  act  1696, 
was  supported  for. the  following  reason.  That  it  is 
not  prohibited  by  the  4ict.*  Very  true.  But,  aa 
above  demonstrated,  it  is  prohibited  by  justice  and 
by  utility ;  and,  upon  these  tnetUa,  it  ought  to  have 
been  voided.  And  a  bond  for  money  was  sustained, 
though  lent  to  a  known  bankrupt,  f  In  those  days, 
it  seems  to  have  been  assumed  as  a  maxim.  That 
every  exercise  of  pri^erty,  even  by  a  notour  bank- 
rupt, however  destructive  to  his  creditors,  is  lawful, 
except  what  are  prohibited  in  ejcpress  terms  by  the 
bankrupt  statutes.  Upon  the  statutes  1696,  it  has 
been  disputed,  whether  an  act  be  ohi^lengeable  w^ere 
no  subject  is  aliened,  and  yet  a  partial  preference  is 
given.  The  case  was  as  follows.  An  heir-apparent 
having  given  infeftments  of  annualrent,  did  thereaf- 

*  Bruce^  January  1,  1717>  Baigh  contra  Gray. 
t  Stair^  Jane  28>  lG65,  Monteith  contra  AndenoD. 
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ter  grant  a  procuratory  to  serve  himself  heir,  that 
his  iafeftment  might  accresce  to  the  annualrent- 
rights.  In  a  competition  between  these  annuah-ent* 
ers  and  posterior  adjudgers,  it  was  objected  against 
the  procuratory.  That  it  was  granted  by  a  notour 
bankrupt,  and,  therefore,  null  by  the  statute  1696 ; 
the  purpose  of  which  is  to  annul  every  partial  pre- 
ference by  a  bankrupt,  direct  or  indirect  It  was  an- 
swered. That  the  statute  mentions  only  alienations 
made  by  the  bankrupt,  and  reaches  not  every  act 
that  may  be  attended  with  a  consequential  damage 
or  benefit  to  some  of  the  creditors.  The  court  pre- 
ferred the  annualrenters.  *  Had  the  service  been 
before  the  bankruptcy,  there  could  be  no  reason  in 
equity  against  it :  but  a  man  who,  conscious  of  his 
own  bankruptcy,  performs  any  act  in  order  to  prefer 
one  creditor  before  another,  is  unjust ;  and  the  cre- 
ditor who  takes  advantage  of  that  act,  knowing  his 
debtor  to  be  bankrupt,  is  partaker  of  the  wrong. 
The  court,  therefore,  denying  a  remedy  in  this  case, 
acted  as  a  court  of  common  law,  overlooking  its  equit- 
able powers. 

Opposite  to  the  foregoing  instances,  I  shall  men- 
tion, first,  a  dona^tion,  the  motive  of  which  is  love  and 
favour  to  the  donee,  without  any  formed  intention 
to  wrong  the  creditors,  though  in  efiect  they  are 
wronged  by  it.  That  this  case  is  not  provided  for 
in  the  statute  1621,  is  evident  from  every  clause  in 
it  Fraud  only  is  repressed:  not  fraud  in  a  lax 
sense,  signifying  every  moral  wrong  by  which  a  cre- 
ditor is  disappointed  of  his  payment ;  but  fraud  in 
its  proper  sense,  signifying  a  deliberate  purpose  to 
cheat  creditors  ;  that  sort  of  fraud  which  is  criminal 
•  Fdiruary  1728,  Creditors  of  Graitney  competing. 
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and  merits  punishmexit :  which  is  put  beycmd  doubt 
by  the  final  danse,  inflicting  a  punishment  fiilly  ad- 
equate to  fraud  in  its  proper  sense*    But  a  gratui- 
tous bond  or  alienation,  of  which  the  intention  is  pre- 
ciseiy  what  is  spoken  out,  without  any  purpose  to 
cover  the  effects  from  the  creditcnrs^  is  not  a  fraud  in 
any  proper  s^ase,  at  least  mot  in  a  sense  to  merit  pu- 
jiishment     This,  then,  is  left  upon  equity :  and  the 
C!ourt  of  Session,  directed  by  the  great  principle  of 
equity,  Nemo  debet  loctqdetari  aUemdjacturd^  makes 
no  dijfficulty  to  cut  down  a  gratuitous  bond  or  aliena- 
tion granted  by  a  bankrupt.    With  respect  to  a  gra- 
tuitous bond,  the  court,  I  believe,  has  gone  further : 
it  has  preferred  the  creditors  upon  an  eyentual  bank- 
ruptcy, even  where  the  grantar  was  solvent  when  he 
made  the  donation*    And,  indeed,  the  court  eaoaot 
do  otherwise,  without  deviating  from  the  j^rindple 
now  mentioned. 

Next  comes  a  security  given  by  a  bankrupt  in  such 
circumstances  as  not  to  be  challengeable  upon  either 
of  the  statutes ;  being  given,  for  e:sample,  before  ex- 
ecution is  commenced  against  the  bankrupt,  and 
more  than  i^ty  days  before  his  banknq)tcy  becomes 
notorious.  It  is  made  out  above,  that  a  court  of 
equity  ought  to  void  such  a  security,  ev^i  though 
the  creditor,  ignorant  of  his  debtor's  bankruptcy,  ob- 
tained the  same  bond  fide.  The  Court  of  Session,  it 
is  true,  hath  not  hitherto  ventured  to  adopt  this 
equitable  r^ulation  in  its  frill  extent ;  but  it  hath 
made  vigorous  approaches  to  it,  by  voiding  such  se- 
curity wherever  any  collateral  circumstance  could  be 
found  that  appeared  to  weigh  in  any  degree  against 
the  creditor.  Thus,  a  security  given  by  a  bankrupt 
to  one  of  his  creditors,  who  was  his  near,  relation. 
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wad  voided,  though  the  disposition  came  not  under 
either  of  the  bankrupt-etatutes.*    In  the  same  maii- 
ner,  a  disposition  omnium  hcmommy  as  a  security  to 
a  single  creator,  is  always  voided.    And  here  it  me- 
rits observation,  that  the  Court  of  Session,  acting 
upon  prindples  of  equity,  is  more  ccnrect  in  its  de- 
crees, than  where  it  ^acts  by  authority  of  the  statutes ; 
witness  the  following  case.  '*  A  debtor,  against  whom , 
*<  no  execuiion  was  commenced,  having  granted  a 
^  disposition  omnium  bonorum  as  a  security  to  one 
^  of  his  creditors,  another  creditor  arrested  in  the 
^  disponee*s  hands,  and  in  the  forthcoming  insisted, 
^  that  the  disposition  was  null,  and  that  the  subject 
ought  to  be  made  forthcoming  to  him  upon  his  ar- 
restment. The  court  reduced,  to  the  effect  of  bring- 
ing  in  the  arrester  pari  pMtuJ^'f   ,The  following 
case,  though  varying  in  circumstances,  is  built  upon 
the  same  foundation.    Robert  Grant,  conscious  of  his 
iiisolvency,  and  resolving  to  prefer  his  favourite  cre- 
ditors, executed  privately  in  their  favour  a  security 
upon  his  land  estate,  which,  in  the  same  private  man- 
ner^ he  completed  by  infeftment    This  security  be- 
ing kept  latent,  even  from  those  for  whom  it  was  in- 
tended, gave  no  alarm,  and  Robert  Grant  did  not 
become  a  notour  bankrupt  for  many  months  after. 
But  the  peculiar  circumstances  of  this  case,  a  real  se- 
curity bestowed  on  creditors  who  were  not  making 
any  demand,  seisin  given  clandestinely,  &c.  were  clear 
evidence  of  the  grantor's  consciousness  of  his  bank- 
ruptcy, as  well  as  of  his  intention  to  act  partiaUy  and 
unjustly  among  his  creditors ;  and  the  court  accord- 
ingly voided  the  security  as  far  as  it  gave  preference 

^  Fmint.  Januiiry  n,  I696,  Scryaueonr  amira  Lyon, 
t  February  25,  1T37,  Cnmoad  contra  Bnioe. 
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to  the  creditors  therein  named ;  Notember  10, 1748, 
.  Sir  Archibald  Grant  contra  Grant  ijf  iMrg. 

The  principle  upon  which  this  decision  is  founded, 
was  admitted  in. the  following  case;*  though  the 
judgment  was  laid  on  a  specialty.    Fenwick  Stow, 
merchant  in  Berwick,  having  been  employed  by  the 
Thistle  Bank  of  Glasgow  as  an  agent  for  circulating 
their  notes,  was  indebted  to  them,  February  1768, 
the  sum  of  £S,000.    Finding  himself  insolvent,  with- 
out hope  of  retrieving  his  circumstances,  he  set  on 
foot  a  most  unjust  plan,  that  of  securing  his  fiavour- 
ite  creditors,  at  the  expenoe  of  the  rest.  In  that  view, 
he  executed  privately  three  heritable  bonds  on  his 
land-estato  in  Scotland,  two  to  his  near  relations,  and 
the  third  to  the  Thistle  Bank,  for  the  said  £S,000. 
Thiese  bonds  were  kept  latent,  even  from  the  persons 
ponpemed,  till  late  in  June  1768 ;  at  which  time,  be- 
.  in  in  actu  proximo  of  absconding,  the  bond  to  the 
Thistle  Bank  was  sent  to  them  by  post  29th  of  that 
month.    Upon  the  8d  July  1768,  he  left  Berwick 
abruptly,  and  fled  to  London ;  and  infeftment  was 
.  taken  upon  the  bond  to  the  Thistle  Bank  18th  July. 
By  the  debtor's  sudden  elopement,  his  other  Scotdi 
creditors  were  deprived  of  an  opportunity  to  redder 
him  notour  bankrupt :  but  upon  notice  of  his  ab- 
sconding, border-warrants  were  taken  out  for  appre- 
hending his  person;  and  sundry  inhibitions  were 
raised  and  executed  12th  and  ISth  July.    In  a  com* 
petition  among  the  bankrupt's  creditors,  the  case  be- 
tween the  Thistle  Bank  and  the  adjudging  creditors 
was  debated  in  presence ;  and  the  following  ai^gument 

was  urged  for  the  latter. 

« 
*  4th  Auguat  1774,  Creditors  of  Fenwick  StoF  cmlrfl  Thistle 

Bank  of  Gla«gqw- 
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A  merchant  in  the  course  of  business  purchases 
goods,  draws  bills,  grants  securities.  He  may  even 
pay  one  creditor  before  another,  as  long  as  he  has  a 
prospect  to  pay  all.  But  where  he  is  so  far  dipt  as 
to  despair  of  retrieving  his  circumstances,  and  yet 
delays  to  declare  himself  insolvent  till  he  has  distri- 
buted his  effects  among  his  favourite  creditors ;  such 
management  is  grossly  unjust :  it  is  a  fraud  which 
no  court  of  equity  will  countenance ;  and  it  is  the 
very  fraud  which  is  the  inductive  cause  of  the  bank- 
rupt-act 1696.  For  what  other  reason  are  partial 
preferences,  cut  down  by  that  act,  but  because  they 
are  unjust  or  fraudulent  ?  And  what  is  remarkable 
in  that  act,  even  the  hoaa  fides  of  a  creditor  who  ob- 
tains a  preference,  does  not  secure  him,  if  the  pre- 
ference be  granted  by  the  debtor  within  threescore 
days  of  his  notour  bankruptcy.  Nor  ought  hona 
fides  to  be  regarded  in  this  case :  it  is  fraudulent  to 
prefer  a  favourite  creditor :  the  hona  fides  of  that 
creditor  vanisheth  when  he  is  made  acquainted  with 
the  condition  of  his  debtor;  and  he  is  particeps 
fi'oudis  if  he  pretend  to  hold  the  security. 

It  is  a  gross  mistake,  that  the  act  I696  is  the  on- 
ly law  we  have  for  repressing  the  partial  deeds  of  a 
bankrupt  It  required  indeed  a  statute  to  make 
bankruptcy  operate  retro ;  and  it  required  a  statute ' 
to  cut  down  a  partial  preference  Junditus,  so  as  not 
even  to  rank  it  pari  passu  with  other  debts.  Such 
effects  are  far  above  the  power  of  any  court.  But 
though  the  characteristics  of  notour  bankruptcy  are 
necessary,  each  of  them,  to  produce  these  extraordi- 
nary effects,  yet  the  act  says  not,  nor  insinuates,  that 
any  bankrupt  who  falls  not  precisely  under  the  de- 
scription of  the  statute,'  may,  without  control^  ccuan? 
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mit  the  grossest  injustice  by  preferring  one  creditor 
b^re  another.  It  would  be  strange  indeed,  to  an- 
nul in  tatum  all  partial  deeds  by  one  who  is  a  bank- 
rupt in  terms  of  the  aet  1696,  if  granted  within  six- 
ty days  antecedent  to  the  notour  bankruptcy ;  and 
yet  to  leave  a  bankrupt  at  freedom  to  distribute  his 
•  effects  48  he  pleases,  if  but  a  single  drcmnstance  be 
wanting  of  those  specified  in  the  statute.  Our  law 
is  not  so  hnperfeet.  For  every  -Wrong  there  ought 
to  be  a  remedy ;  and  the  Court  of  Session,  directed 
by  die  great  principle  of  justice,  uHll  correct  every 
wrong  a  bankrupt  can  do  to  his  creditors.  So  far  as 
the  bankrupt  statutes  extend,  th^  act  as  a  court  of 
common  law :  beyond  these  bounds,  they  act  as  a 
court  of  equity.  Take  the  following  instances  of  the 
latter.  A  debtor  advertises  his  ins<dvency  in  the 
newspapers,  and  appoints  a  day  for  the  meeting  of 
his  creditors;  who  meet  and  name  trustees.  The 
bankrupt  surely  will  not  after  this  be  suffered  to  give 
a  real  security  to  one  of  his  creditors  in  prejudice  of 
Aie  rest ;  and  yet  all  these  steps  may  have  been  taken 
without  a  single  execution  against  him.  A  person 
insolvent  having  been  charged  with  homing,  retires 
to  tike  sanctuary,  or  stqm  over  the  border.  Though 
this  case  falls  not  under  the  act*  1696,  yet  no  one  can 
doubt  but  that  every  partial  preference  granted  by 
Kim  will  be  cut  down  by  the  Ckrart  of  Session.  A 
peer  cannot  be  brought  under  the  descripticm  of  the 
statute,  nor  a  member  of  the  House  of  Conmiops  dur- 
ing the  sitting  of  parliament.  Are  sudi  persons  un*h 
der  no  control  wiUi  respect  to  their  creditors  ?  Our 
law  would  be  miserably  defective  if  they  were  not 
Nor  is  it  a  novelty  fcnr  the  Court  of  Session  to  under- 
take the  redressing  of  such  wrongs.    To  cut  down 
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JimdUii  a  flecority  granted  by  a  benkrapt  any  of  the 
sixty  days  that  precede  his  bankraptcy,  requires  that 
he  be  a  bankrupt  in  terms  of  thestatute ;  but  as  it 
is  repugnant  to  common  justice,  that  a  person  insol- 
vent should  take  upon  him  to  parcel  out  his  effects 
among  his  creditors  unequallyi  the  C!ourt  of  Session 
will  rectify  this  act  of  injustice  by  bringing  them  all 
in  pari  passu.   Thus,  a  disposition  omnium  banarum 
to  one  creditor  has^always  been  cut  down  as  being  a 
partial  preference  by  a  debtor  who  virtually  acknow- 
ledges himself  to  be  insolvent.    A  disposition  to  a 
near  relation  suffers  the  same  fate,  where  the  dia- 
poner  i^peais  to  be  insolvent.   Now,  of  all  the  cases 
that  have  happened,  there  is  not  one  that  bears  more 
evident  marks  of  partiality  and  injustice  in  prefer- 
ring  some  creditors  to  the  ruin  of  others.    The  fact 
here  is  the  same  that  occurred  in  the  case.  Sir  Archi- 
bald Grant  canira  Grant  of  Lurg,  namely,  a  person 
insolvent  granting  of  his  own  motive  a  security  for 
a  large  sum  to  creditors  who  were  not  pressing  him 
for  payment ;  with  the  addition,  in  the  present  case, 
of  being  granted  the  moment  before  absconding. 
Tliere  cannot  be  a  more  bare-faced  act  of  injustice, 
and  none  that  requires  more  to  be  redressed  by  the 
court :  the  remedy  is  easy,  which  is  to  rank  all  the 
creditors  pari  passu. 

It  was  the  opinion  of  the  court,  that  an  insolvent 
person  cannot  prefer  one  creditor  before  another ;  and 
that  every  such  partial  preference  %ought  to  be  cut 
down.  But  the  plurality  of  the  judges  voted  for  sup- 
porting the  infeftment  of  the  Thistle  Bank,  on  the 
following  ground,  **  That  the  Thistle  Bank  trusted 
**  their  notes  with  Fenwiek  Stow  to  be  put  into  cur- 
**  rency  for  their  behoof,  and  not  with  an  inten- 
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**  tion    to  lend  him   moiiejr;   $niA  tek  Feuwkk 
*'  Stow  became  their  debtor  by  a  breach  of  tsewat^ 
^  in  using  these  notes  as  his  own,  which  bound 
^  him  for  reparation."    This  argument  occurred  in 
the  course  of  reasoning,  and  made  a  sudden  im- 
pression, which  I  am  convinced  would  have  been 
found  insufficient  had  the  cause  been  brought  under 
review.    For,  at  that  rate,  if  a  man  should  bum 
my  hbuse,  spuilzie  my  goods,  run  away  with  my 
money,  or  commit  any  other  delict  entitling  me  to 
reparation,  I  ought  to  be  preferred  before  all  hb 
other  creditors.     He  is,  indeed,  bound  in  conscienoe 
to  repair  the  hurt  he  has  done  me ;  but  is  he  not 
equally  bound  in  conscience  to  pay  the  sums  he  has 
borrowed  ?    Let  it  be  supposed,  that  Fenwidc  Stow, 
instead  of  taking  upon  him  arbitrarily  to  prefer  one 
creditor  before  another,  had  made  a  fair  surrender  of 
his  effects,,  would  the  Thistle  Bank,  in  a  oompetitioD, 
have  been  preferred  prima  loco  ?    This  would  be  a 
new  ground  of  preference,  hitherto  unknown.    If  so, 
it  is  a  clear  consequence,  that  the  bankrupt,  by  his 
voluntary  deed,  could  not  give  a  preference  to  the 
Thistle  Bank,  which  they  would  not  have  been  en- 
titled to  in  a  competition  before  the  Court  of  Ses- 
sion. 

After  finishing  the  instances  promised,  another 
point  demands  our  attention.  With  respect  to  an 
alienation  bearing  to  be  granted  for  love  and  favour, 
01"  made  to  a  near  relation  bearing  a  valuable  consi- 
deration ;  a  doctrine  established  in  the  Court  of  Ses- 
sion by  a  train  of  decisions,  appears  singular.  It  is 
held,  that  the  purchaser  from  such  disponee,  though 
he  pay  a  full  price,  is  in  no  better  condition  than  bis 
author ;  and  that  a  reduction  at  the  instance  of  the 
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bankrupt'is  creditors  will  reach  both  equally.  This 
doctrine  ought  not  to  pass  current  without  examina^ 
tion ;  for  its  consequences  are  terrible.  At  that  rate, 
every  subject  acquired  upon  a  lucrative  title  is  with- 

9 

drawn  from  commerce  for  the  space  at  least  of  for^ 
jrean.  What  shall  become  of  those  who  purchaae 
from  heirs,  if  this  doctrine  hold?  And  if  a  pur« 
chaser  from  an  heir  of  provision,  for  example,  be  se^ 
cure,  why  not  a  purchaser  from  a  gratuitous  dis^ 
ponee  ?  The  only  reason  urged  in  support  of  this^ 
doctrine  is,  That  a  purchaser  cannot  pretend  to  be 
in  bona  fide  when  his  author's  right  bears  to  be  gra- 
tuitous, or  is  presumed  to  be  so.  I  do  not  feel  the 
weight  of  this  reason.  The  act  1621  gives  bo  founda- 
tion for  such  reduction :  for  if,  even  in  the  case  of  a 
fraudulent  conveyance  to  an  interposed  person,  a  pur- 
chaser Inma  fide  from  that  person  be  secure,  what 
doubt  can  there  be  that  a  purchaser  from  a  gratuitous 
disponee  is  also  secure,  especially  where  the  gratui- 
tous disponee  is  innocent  of  any  fraud  ?  And  con- 
sidering this  matter  with  relation  to  equity,  a  gra- 
tuitous deed  is  not  subject  to  reduction,  unless  grant- 
ed by  a  bankrupt ;  and  to  put  a  man  who  purchases 
from  a  gratuitous  disponee  in  mala  fide^  the  bank- 
ruptcy ought  also  to  be  known  to  him.  And  yet  I 
find  not  that  the  purchaser's  knowledge  of  the  bank- 
ruptcy has  ever  been  held  a  necessary  circumstance ; 
one  case  excepted,  rqiorted  by  Fountainhall  :*  **  It  is 
not  sufficient  to  reduce  the  purchaser's  right  that 
he  knew  his  author's  relation  to  the  bankrupt,  un- 
^'  less  he  was  also  in  the  knowledge  of  the  bankrupts 
cy ;  because  there  is  no  law  to  bar  a  man  in  good 
circumstances  from  making  a  donation  to  a  near 
*  Not.  SS,  l6gs,  Spence  cwdta  CmKton  df  Dick, 
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^  relation.  And  knowledge,  an  intiemal  act,  must 
*^  be  gathered  from  cinnimstancesy  the  most  pregnant 
**  of  which  is,  that  the  granter  of  the  gratuitous  deed 
*^  was  at  the  time  held  and  reputed  a  bankrupt" 
But  now,  supposing  the*  bankruptcy  known  to  the 
purchaser,  I  deny  that  this  circumstance  can  support 
the  reduction  either  at  common  law  or  in  equity :  it 
is  made  eyident  aboTe,  that  a  gratuitous  disponee» 
^piorant  of  his  author's  bankruptcy,  is  not  bound  to 
yield  the  subject  to  the  bankrupt's  creditors,  but  only 
to  account  to  them  for  the  value ;  and  when  he  dis- 
poses of  the  subject  for  a  full  price,  this  sale,  far  from 
disappointing  the  obligation  he  is  unddr  to  the  bank** 
rupt*8  creditors,  enables  him  to  perform  it.  In  one 
ease  only  will  the  purchaser's  right  be  voided  in 
equity ;  and  that  is,  wh^e  the  gratuitous  disponee 
and  thie  purchaser  from  hikn,  are  both  of  th^n  f»  nuda 
jUe :  a  man  who  takes  a  gratuitous  disposition  know-* 
ing  his  author  to  be  bankrupt,  is  guilty  of  a  wrong, 
which  binds  him  in  conscience  to 'restore  the  subject 
itself  to  the  bankrupt's  creditors ;  and  the  person  who 
purchases  firom  him  knowing  that  he  is  so  bound,  be* 
ing  also  guilty,  is  for  that  reason  bound  equally  to 
restore. 

The  statute  1696,  voiding  all  dispositions,  assign- 
ments,  or  other  deeds,  granted  by  a  bankrupt  to  a 
favourite  creditor,  appears  to  have  no  subjects  in 
view  but  what  are  locally  in  Scotland,  within  the 
jurisdiction  of  the  Court  of  Session.  And,  indeed, 
it  would  be  fruitless  to  void  a  disposition  of  foreign 
effects  granted  by  a  Scotch  bankrupt ;  because  sUch 
effects  will  be  r^ulated  by  the  law  of  the  place,  and 
not  by  a  decree  pronounced  in  Scotland.  Suiqpofiing, 
(hen,  such  a  disposition  to  be  granted,  is  there  no 


Ch.  v.  of  bankrupts.  449 

remedy  ?  It  is  certainly  a  moral  wrong  for  a  bank- 
rupt to  convey  to  one  of  his  creditors  what  ought  to 
be  distributed  among  all ;  and  the  creditor,  who  ac- 
cepts such  security,  knowing  his  debtor's  insolvency, 
is  accessory  to  the  wrong.  Upon  that  ground,  the 
Court  of  Session,  though  they  cannot  void  the  secu- 
rity, may  ordain  the  favourite  creditor  to  repair  the 
loss  that  the  other  creditors  have  sustained  by  it, 
which  will  oblige  the  favourite  creditor  either  to  sur- 
render the  effects,  or  to  be  accountable  for  the  value. 
And  this  was  decreed  in  the  Court  of  Session,  July 
18,  1758,  Robert  Syme,  clerk  to  the  signet,  contra 
George  Thomson,  tenant  in  Dalhousie. 

Of  late  it  has  been  much  controverted,  whether  a 
disposition  omnium  bonorum  by  a  notour  bankrupt,  to 
trustees  for  behoof  of  his  whole  creditors,  be  voidable 
upon  the  bankrupt-statutes.  Formerly  such  disposi- 
tions were  sustained,  as  not  being  prohibited  by  any 
clause  in  either  of  the  statutes.  But  the  Court  at 
last  settled  in  the  following  opinion,  **  That  no  dis- 
position by  a  bankrupt  can  disable  his  creditors 
from  doing  diligence."*  This  opinion,  founded  on 
justice  and  expediency,  though  not  upon  the  bank- 
rupt-statutes, ought  to  govern  the  Court  of  Sessicm 
as  a  court  of  equity.  It  belongs  not  to  the  bankrupt, 
though  proprietor,  to  direct  the  management  of  his 
funds ;  but  to  his  creditors,  who  are  more  interested 
in  that  management  than  he  is.  It  belongs,  there* 
fore,  to  the  creditors  to  direct  the  method  by  which 
the  funds  shall  be  converted  into  money  for  their 
pa3rment ;  and  if  they  choose  to  have  the  effects  ma- 
naged by  trustees,  it  is  their  privilege,  not  the  bank- 

*  July  12, 1734,  Snee  anUra  Trustees  of  Anderson.    Februarj 
S,  1756,  Eari  of  Aberdeen  contra  Trustees  of  BIsir. 
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rupt's,  to  name  the  trustees^  It  followB,  however, 
from  thid  consideration,  that  those  trust-rights  only 
which  are  imposed  hy  bankrupts  upon  their  credit^ 
ors,  ought  to  be  voided.  There  lies  evidently  no  ob- 
jection, either  at  common  law  or  in  equity,  against  a 
disposition  omnium  hcnorumi  solicited  by  the  credit-^ 
ors,  and  granted  by  the  bankrupt  to  trustees  of  their 
naming.  On  the  contrary,  a  trust-right  of  that  iia< 
ture,  which  saves  the  nomination  of  a  curator  bonisj 
as  in  Rome,  or  of  commissioners,  as  in  England, 
merits  the  greatest  favour ^  being  an  expeditious  and 
fiiigal  method  of  managing  the  bankrupt's  funds,  for 
behoof  of  his  creditors.  And  supposing  such  a  mea^ 
sure  to  be  concerted  among  the  bulk  of  the  creditors, 
a  court  of  equity  ought  not  to  regard  a  few  dissents 
ing  creditors,  who  incline  to  follow  separate  measures^ 
The  trust-right  is  good  at  common  law,  being  an 
alienation  by  a  proprietor ;  and  it  is  good  in  equity, 
as  being  a  just  furt.  It  must  accordingly  afford  a  pre- 
ference to  the  creditors  who  lay  hold  of  it.  A  dis-> 
sentlng  creditor  may,  if  he  please,  proceed  to  ex^cu-' 
tion  against  his  debtor,  and  he  may  attach  the  ima-' 
ginary  reversion  implied  in  the  trust-disposition :  but 
such  peevish  measures  cannot  hurt  the  other  credit- 
ors, who  are  secured  by  the  trust-right ;  for  if  that 
right  be  not  voidable,  it  must  be  preferred  before  an 
adjudication,  or  any  other  execution  by  a  dissenting 
creditor. 

I  dose  this  chapter,  with  observing,  that  since  the 
former  edition  of  this  work,  all  the  defects  above 
mentioned  of  our  bankrupt-statutes,  are  remedied  by 
a  British  statute,  ISth  Geo.  Ill,  estp.  72  ;  of  which 
the  siunmary  follows.  Upon  application  of  any  of 
the  bankrupt's  creditors,  or  upon  his  own  application. 
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his  moveable  estate  is  sequestrated,  and  provisiom 
made  for  a  fair  and  equal  distribution  of  the  same 
among  the  creditors.  In  the  next  place,  to  bar-  the 
preference,  that  a  creditor  formerly  had  access  to  ob^ 
tain  against  others  hy  legal  execution,  the  act  has  a 
retrospect  of  thirty  days ;  within  which  time  an  ar- 
restment or  poinding  gives  no  preference.  And  now 
it  may  with  confidence  be  pronounced,  that  no  other 
country  can  vie  with  Scotland  in  the  perfection  of  its 
bankrupt-laws. 


•     CHAP.  VL 
Powers  and  Faculties* 

SiVERT  right,  real  or  personal,  is  a  legal  power.  In 
that  extensive  sense,  there  are  numberless  powers. 
Every  individual  hath  power  over  his  own  property, 
and  over  his  own  person ;  spme  over  anoither^s  pro- 
perty or  person.  To  trace  all  these  powers,  would 
be  the  same  with  writing  an  institute  of  law.  The 
powers  under  consideration  are  of  a  singular  kind. 
They  are  not  rights,  properly  speaking,  but  they  are 
means  by  which  rights  can  be  created,  a  power,  for 
example,  to  make  a  man  debtor  for  a  sum,  a  power 
to  duu^e  his  land  with  debt,  a  power  to  redeem  land 
firom  the  purchaser. 

These  powera  are  of  two  kinds ;  powers  founded^ 
on  consent,  and  powers  foimded  on  property.  A  dis- 
position by  a  proprietor  of  land  to  his  heir,  contain- 
ing a  clause,  empowering  a  third  j>ersoh  to  charge 
the  heir  or  the  land  wijth  a  sum,'is  an  example  of  the 

first  kind :  a  power,  thua.  created,  is  founded  on  the 
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ton^ent  of  the  heir,  signified  by  his  aeceptanoe  of  the 
disposition.  A  power  reserved  in  a  settlement  of 
a  land  estate,  to  alter  the  settlement,  or  to  burden 
the  land  with  debt,  is  an  example  of  the  other  kind : 
by  such  settlement,  the  property  is  so  far  understood 
to  be  reservcKl  to  the  maker,  as  to  empowier  him  to 
alter  or  to  burden.  These  powers  may  be  termed 
personal  and  real. 

To  explain  a  power  of  th6  first  kind,  which  is  com* 
monly  termed  a  facuUy^  in  contradistinction  to  a 
power  founded  on  property,  it  must  be  considered, 
1st,  That  with  regard  to  pecuniary  interest,  a  man 
may  subject  himself  to  the  power  of  another :  he  may 
gratuitously  bind  himself  to  pay  a  sum  of  money  ;  or 
he  may  empower  any  person  to  burden  him  with  a 
sum.  Sd,'  He  may  also  subject  his  property  to  the 
power  of  another :  a  proprietor  can  empower  any  per- 
son to  charge  his  land  with  an  infeftment  of  annual- 
rent  ;  and  a  real  right,  thus  established,  is  good  even 
at  common  law.  Thus,  it  is  laid  down  1^  our  writers, 
that  the  proprietor's  consent  will  validate  a  resigna- 
tion made  by  one  who  hath  no  right,*  and  will  vali- 
date also  an  annualrent-right,  granted  by  one  who  is 
not  proprietor.!  ^^>  Though  an  annualrent-right 
thus  granted  by  a  person  having  a  faculty  to  burden 
the  land,  is  a  real  right,  no  less  complete  than  if  grant* 
ed  by  the  proprietor ;  yet  the  faculty  itself  is  not  a 
real  right.  It  may  indeed  be  exerted,  while  the 
granter  contmues  proprietor ;  his  consent  makes  it 
effectual :  but  his  consent  cannot  (^rate,  after  he  is 
divested  of  his  property,  more  than  if  he  nevar  had 
been  proprietor :  it  is  a  consent  by  one  to  burden  the 

«  Stair,  tit  Extinction  of  Infeftments,  f  7- 

t  Durie,  Dee.  15,  1630,  Staling  i^bntta  Tenants. 
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property  o(  another ;  an  act  that  can  have  no  effect 
in  law.  Thus,  a  power  granted  by  a  proprietor,  to 
charge  his  land  with  a  certain  sum,  ceasea  by  liis  sell- 
ing the  land,  before  the  faculty  is  exerted.  Nor, 
in  strict  law,  can  such  faculty  be  exerted  after  the 
granter^s  death.  Whether  equity  may  not  interpose, 
is  more  doubtful.  Let  us  suppose  that  a  man  makes 
a  deed,  empowering  certain  persons  to  name  provi- 
sions to  his  younger  children  after  his  deitth,  and  to 
burden  his  heir  and  land-estate  with  the  payment;, 
leaving  at  the  same  time  his  estate  to  descend  to  his 
heir-at-law  by  succession.  This  deed  cannot  be  ef- 
fectual at  common  law;  because  it  is  inconsistent 
with  the  nature  of  property,  that  a  burden  can  be 
imposed  upon  the  estate  of  any  man,  without  his  con- 
sent. It  seems,  however,  just,  that  a  court  of  equity 
should  interpose,  to  make  so  rational  a  faculty  effect* 
ual  against  the  heir,  though  not  to  charge  the  estate. 
The  faculty,  it  is  true,  cannot  be  considered  as  a  debt 
due  by  the  ancestor  to  subject  the  heir  by  representa« 
tion :  but  it  is  the  will  of  the  ancestor  to  burden  the 
heir  with  provisions  to  his  younger  children ;  and  in 
equity  the  will  of  the  ancestor  ought  to  be  a  law  to 
the  heir  who  succeeds  by  that  very  will,  implied, 
though  not  expressed.  In  the  law  of  England,  ac- 
cordingly, where  lands  are  devised  to  be  sold  for 
younger  childrens'  portions,  and  the  executor  dies 
without  selling,  the  heir  is  compelled'  to  sell.  And 
where  lands  were  ordered  to  be  sold,  for  paymeht  of 
debts,  without  empowering  any  person  to  sell,  it  was 
decreed  that  the  heir  shoidd  sell.*  But  a  settlement 
of  an  estate  made  by  the  proprietor  upon  any  of  his 
blood-relations,  that  his  wife  shoidd  think  proper  to 

•  1,  Chancery  Caies,  176. 
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nominate  after  his  death,  is  effectual  at  eomiiUHilaw : 
for  there  is  nothing  in  reason  or  in  law  to  bar  a  pro- 
prietor firom  making  a  settlement  npon  anjr  person 
he  has  a  mind,  whether  named  by  himself^  or  by 
another  having  his  authority.  The  settlement  ex- 
cludes the  heir-«t4aw,  and  the  person  named  has  a 
good  title  by  his  deed.* 

'  That  sort  of  power,  which  is  a  branch  of  property; 
is  in  a  very  different  o(mdition,  .It  is  in  its  nature 
effectual  against  all  singular  successors,  even  Aomi 
JIde  purchasers ;  for  a  disponee,  to  whom  the  proper- 
ty is  conveyed  to  a  limited  effect  only,  cannot  bestoir 
upon  anodier  a  more  extensive  right  than  he  him- 
self has. 

It  may  be  laid  down  as  ageneral  rule.  That  powers 
reserved  in  a  dispofiition  of  land,  the  most  limit- 
ed, as  well  as  the  most  extensive,  are  all  of  them 
branches  of  the  property.  To  justify  this  rule,  it 
must  be  premised,  that  aU  the  powers  a  man  hath 
over  his  own  subject  are  included  in  his  right  of  pro- 
perty ;  and  that  the  meaning  oi  a  reservation  is  not 
to  create  a  new  right,  but  only  to  limit  the  right  that 
is  conveyed.  The  reservation,  accordingly,  of  any 
pow^  over  the  land,  implies,  so  far,  a  reservation  of 
the  -property ;  and  this  must  hold,  however  limited 
the  reserved  power  be,  or  however  extensive,  unless 
it  be  expressed  in  clear  terms,  that  a  faculty  only  is 
intended.  A  separate  argument  concurs  for  this  rule. 
Human  nature,  which,  in  matters  of  interest,  makes 
a  man  commonly  prefer  himself  before  others,  founds 
a  natural,  and,  therefore,  a  legal  presumption,  that 
when  a  disponer  reserves  to  himself  any  power  over 
the  subject  disponed,  his  intention  is  to  reserve  it  in 

*  Not.  S8,  I7t9»  MttmycoMlra 
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the  amplest  and  most  effectual  manner.    And  hence, 
indubio,  a  power  properly  so  called,  will  be  presum- 
ed, in  opposition  to  a  faculty.    Thus,  a  reserved 
power  to  charge  the  estate  disponed  with  a  sum, 
though  the  most  limited  power  that  can  be  reserved, 
is  held  to  be  a  reservation  of  the  property,  so  as  to  . 
make  the  reserved  power  good,  even  against  a  pur- 
chaser from  the  disponee.    A  man  disponed  his  estate 
to  his  eldest  son,  reserving  a  power  **  to  affect  or 
*f  burden  the  same  with  a  sum  named  for  provisions 
**  to  his  diildren."    The  spn's  creditors  apprised  the 
estate  and  were  infeft.     Thereafter,  the  disponer  ex- 
erted his  reserved  power,  by  granting  to  his  children 
heritable  bonds,  upon  which  they  also  were  infeft ; 
and,  in  a  competition,  they  were  preferred :  *  the  re- 
served power  was  justly  deemed  a  branch  of  proper- 
ty, which  made  every  deed  done  in  pursuance  of  it  a 
preferable  right  upon  the  land.    James  Henderson, 
in  his  eldest  son's  contract  of  marriage,  disponed  to 
him  the  lands  of  Grange,  **  reserving  to  himself 
^  power  and  faculty,  even  in  articulo  mortis,  to  bur- 
*<  den  the  land  with  8,000  merks  to  any  person  he 
**  should  think  fit."     In  his  testament  he  legated  the 
said  8,000  merks  to  his  three  younger  sons  ;  who,  in 
a  ranking  of  tHe  eldest  son's  creditors,  were  prefer- 
red before  all  of  them,  f 

But  though  a  faculty  regularly  exerted,  while  the 
granter  continues  proprietor,  will  lay  a  burden  on 
the  land,  effectual  against  ptirchasers,  and  though  a 
power  will  have  the  same  effect  at  whatever  time  ex- 

*  Stair»  DirletoD»  Jan.  6,  ifiTT^  Creditora  of  Moatwell  coiUra 
Children.    Stair,  Dec.  I6,.l679»  inter  eosdem. 

t  Hendersons  amtra  Creditors  of  Francis  Henderson,  July  B, 
1760. 
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erted,  it  follows  not  that  every  exertion  of  a  power 
or  faculty  will  be  so  effectual :  which  leads  us  to  ex- 
amine in  what  manner  they  must  be  exerted,  in  or- 
der to  be  effectual  against  purchasers.    That  land 
may  be  charged  with  debt  without  infeftment,  or 
without  giving  a  title  in  the  feudal  form,  is  evident 
from  a  rent-charge,  and  from  a  clause  in  a  convey- 
ance of  land,  burdening  the  land  with  a  certain  sum.* 
That,  without  infef tment,  such  a  burden  may  be  laid 
on  land  by  means  of  a  power  or  faculty  to  burden, 
seems  equally  c(msistent :  and  were  there  a  record 
of  bonds  granted  in  pursuance  of  such  powers,  there 
would  be  nothing  repugnant  to  utility  more  than  to 
law,  in  sustaining  them  as  real  rights.    But  as  no 
record  is  appointed  for  bonds  of  this  kind,  it  is  a 
wise  and  salutary  regulation  to  sustain  none  of  them 
as  real  rights,  unless  where  created  in  the  feudal  form 
to  produce  infeftment ;  which^  brings  them  under  the 
statute  I6l7f  requiring  all  seisins  to  be  recorded. 
Where  land  stands  charged  with  a  sum ,  by  virtue 
of  a  clause  contained  in  the  disposition,  no  incon- 
yenience  arises  from  supporting  this  right,  accord- 
ing to  its  nature,  against  all  singular  successors ;  for 
a  purchaser  from  the  disponee  is  put  upon  his  guard 
by  the  disposition  containing  the  burden,  which  dis* 
positioii  makes  part  of  his  title-deeds.    But  a  power 
X)r  faculty,  could  it  be  exerted  without  infeftment, 
might  occasion  great  embarrassment :  the  power  or' 
faculty,  it  is  tru^  appears  on  the  face  of  the  disposi- 
tion^ which  is  a  titlcrdeed  that  must  be  delivered  to 
a  purchaser ;  but  then  a  purchaser  has  no  means  ft> 
discover  whether  the  power  or  faculty  be  exerted,  or 
to  what  extent.    Nay,  further,  if  a  bond  be  held  an 

*  See  Historical  Law-tracts,  tract  4,  p.  244. 


'f     ■»■ 


Ch.  VI.  POWE&S  AND  FACULTIES.  457 

exertion,  there  can  be  no  limitaticm :  for  bonds  re- 
ferring to  the  faculty  may  be  granted  for  £10,000, 
though  the  faculty  be  limited  to  the  tenth  part  -  of 
that  sum.  Such  uncertainty  would  put  the  land  ex-^ 
tra  commercium  during  the  space  of  the  long  pre* 
scription,  commencing  at  the  death  of  the  disponer 
^ho  reserved  to  himself  the  power  of  burdening  the 
land.  The  foregoing  regulation  is  accordingly  in 
strict  observance.  By  the  decision  mentioned  above, 
Creditors  of  Mouswell  contra  Children,  it  appears, 
that  when  a  reserved  power  to  burden  land  is  regu- 
larly exerted,  by  granting  an  infeftment  of  annual- 
rent,  such  annualrent-right  is  preferred  even  before  a 
prior  infeftment  derived  from  the  disponee :  but  a 
bond  simply  is  never  so  preferred.  Thus,  a  man  who 
disponed  his  estate  to  his  eldest  son,  reserving  to 
himself  a  power  to  burden  the  same  with  5,000 
merks,  granted  thereafter  bonds  for  that  smn  to  his 
wife  and  children,  proceeding  upon  the  narrative  of 
the  reserved  power.  After  the  date  of  these  bonds, 
the  disponee  contracted  debts,  which  were  establish- 
ed upon  the  estate  by  infeftments.  A  competition 
arising  between  these  two  sets  of  creditors  after  the 
disponer's  decease,  the  disponee's  creditors  were  pre- 
ferred upon  their  infeftments.*  In  a.  disposition  to 
the  eldest  son,  the  father  having  reserved  power  to 
charge  the  estate  with  wadsets  or  infeftments  of  an- 
nualrent  to  the  extent  of  a  sum  specified,  a  bond  re- 
ferring to  the  faculty  was  not  deemed  a  real  burden ; 
and  for  that  reason  it  was  not  held  to  be  effectual 
against  the  donator  of  the  son's  forfeiture.!  But 
where  the  disponer  reserves  a  power  to  burdei^  th^ 

*  June  26, 1735,  Ogilvies  contra  Tambnll. 

t  Stair,  July  12, 1671 «  jLennont  ofnira  Esrl  of  Lauderdale. 
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land  with  a  sum  to  a  person  named,  the  heir-jnale  of 
a  second  marriage,  for  example ;  and  thereafter  grants 
a  bond  to  that  person  referring  to  the  reserved  power; 
it  seems  not  unreasonable  that  this  bond  should  be 
deemed  a  real  burden  effectual  against  purchasers. 
For  here  there  is  no  uncertainty  to  put  the  land  ex^ 
ira  eammercium:  the  burden  can  never  exceed  the 
sum  specified  in  the  disposition ;  and  after  the  dis- 
poner^s  death,  a  purchaser,  by  inquiring  at  the  per- 
son named,  has  access  to  know  whether  and  to. what 
extent  the  power  has  been  exerted. 

If  the  forgoing  regulation  hold  in  reserved  powers, 
there  can  be  no  doubt  of  it  with  respect  to  the  facul- 
ties properly  so  called.  The  following  decisions  I 
think  belong  to  this  class.  A  purchaser  of  land  took 
the  disposition  to  himself  in  liferent,  and  to  his  son 
naminoHm  in  fee,  with  power  to  himself  to  dispone, 
wadset,  &c.  He  afterward  granted  a  bond,  upon 
which  the  creditor  adjudged  the  estate  after  the  son 
was  divested,  and  a  purchaser  infeft.  The  adjudica- 
tion was  evidently  void,  and  the  bond  was  decreed 
not  to  be  a  proper  exertion  of  the  faculty  to  be  ef- 
fectual against  singular  successors.*  This  is  proper- 
ly an  instance  of  a  faculty,  because  the  power  which 
the  father  provided  to  himself,  could  not  be  a  branch 
of  the  property  which  was  never  in  him.  Again,  a 
purchaser  of  land  having  taken  the  disposition  to 
himself  in  liferent,  and  to  his  son  nominatim  in  fee, 
with  a  faculty  "  to  burden,  contract  debt,  and  to  sell, 
**  or  otherwise  dispose  at  his  pleasure,**  did  first  grant 
a  bond,  declaring  it  a  burden  on  the  land,  and  after- 

•  Home,  February  1719,  Bmne  cotUra  Creditors  of  Gnhtm. 
November  17S5,  Sinclair  eonlrs  Sinclair  of  Barrack. 
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ward  sold  the  land.    The  purchaser  was  preferred^ 
tiie  bond  not  being  a  real  burden  on  the  land.* 

The  cases  above  mentioned  are  governed  by  the 
rules  of  common  law.  Let  its  next  see  what  equity, 
dictates.  Where  a  man  in  a  gratuitous  disposition 
of  a  land-estate  reserves  a  power  to  burden  the  sub^ 
ject  with  certain  sums,  every  question  relative  to 
such  reservation  must  be  governed  by  his  will ;  for 
an  obvious  reason,  that  the  deed  and  every  clause 
in  it  were  created  by  him.  Common  law,  indeed, 
jidhering  to  the  'precise  words,  will  not  entitle  the 
granter  to  burden  the  disponee  personally.  But  it 
will  be  considered,  that  in  burdening  the  land  for  his 
own  behoof,  he  could  have  no  intention  to  exempt 
the  disponee ;  and,  therefore,  that  this  was  a  pure 
emission,  which  ought  to  be  supplied  by  a  court  of 
equity,  in  order  to  fulfil  the  will  of  the  granter.  In 
the  decisions,  accordingly,  Rome  contra  Creditors  of 
Graham,  Sinclair  contra  Sinclair  of  Barrack,  and 
Ogilvies  amtra  Tumbull,  now  mentioned,  though  a 
bond  granted  in  pursuance  of  a  power  to  burden  the 
land  was  held  not  to  be  a  real  right,  it  was  held, 
however,  to  be  a  burden  upon  the  disponee  person- 
ally. And  in  like  manner,  a  bond  granted  in  pursu- 
ance of  a  reserved  power  to  burden  the  land  dispon* 
ed,  was  found  effectual  against  the  disponee  person- 
ally, so  as  to  support  an  adjudication  of  the  land 
against  the  disponee  after  the  disponer's  death.f  In 
the  cases  mentioned,  nothing  is  considered  in  equity 
but  the  will  of  the  granter.  But  where  a  price  is 
paid,  the  will  of  the  purchaser  ought  to  have  equal  ^ 

*  Forbes,  December  l6,  1708,  Davidson  roiUni  Town  of  Aber* 
decn. 
.  t  Jsnuarjr  1 7, 1  T%S,  Creditors  of  Rnsco  amira  BUir  of  Sen wtd^. 
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weight ;  and  if  he  have  not  agreed  to  be  bound  per- 
sonally, equity  will  not  bind  him  more  than  oommoa 
law. 

With  respect  to  faculties,  there  is  not  the  same 
latitude  of  interpretation.  A  faculty  granted  to  a 
third  person  gratuitously, .  cannot  be  extended  against 
the  granter  b^ond  the  precise  words.  And  it  will 
be  the  same  though  the  faculty  has  been  granted  for 
a  valuable  consideration. 

A  disponer,  who  had  reserved  a  power  to  burden 
the  disponee  with  a  sum,  grants  a  bond  for  that  sum» 
without  referring  to  the  reserved  faculty.    Will  this 
bond  be  in  equity  deemed  an  exertion  of  the  fEtculty, 
yea  or  not?     If  the  granter  have  no  other  fund  of 
payment,'  it  will  be  presumed  in  equity  that  he  in- 
tended an  exertion  of  the  faculty :  if  he  have  a  se* 
parate  fund,  the  presuttiption  ceases,  and  that  fund 
only  is  attachable  for  payment.     But  what  if  the  se^ 
parate  fund  be  not  altogether  sufficient  ?  ,  A  court 
of  equity  may  interpose  to  make  what  is  deficient 
effectual  by  means  of  the  reserved  faculty,  in  order 
to  fulfil  the  will  of  the  person  who  granted  the  bond. 
Tlius,  a  man,  upon  the  narrative  of  love  and  favour, 
having  disponed  his  estate  to  his  eldest  son,  reserv- 
ing a  power  to  burden  the  estate-  to  the  extent  of  a 
sum  named,  granted  afterward  a  personal  bond  of 
provision  to  his  children,  without  any  relation  to  the 
reserved  power.    In  a  suit  for  payment  against  the 
disponee^s  representatives,  if  was  objected.  That  the 
disponer  at  the  date  of  the  bond  had  an  opulent  fund 
'  of  moveables ;  and  that  there  is  no  presumption  he 
intended  to  charge  with  this  debt  either  his  son  or 
the  estate  disponed.     The  disponer's  will  was  pre^ 
stmfied  to  be,  that  the  bond  should  burden  his  execu* 
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tors  in  the  first  place,  and  the  disponee  in  the  second 
place.*  B7  marriage^articles,  the  estate  wib»  provide 
ed  to  heir&*male,  with  power  to  burden  it  with  a  smn 
named  for  the  heirs  of  a  seccmd  marriage.  The  pro- 
prietor made  a  provision  for  the  children  of  a  second 
marriage,  burdening  his  heir  with;the  same,  but  not 
charging  his  estate  in  terms  of  the  reserved  power. 
At  common  law,  the  estate  was  not  subjected,  because 
the  provision  was  not  made  a  burden  upon  it ;  nor 
was  the  heir  subjected,  because  the  reserved  power 
entitled  the  granter  to  burden  the  estate  only.  The 
court  steered  a  middle  course  in  equity :  the  heir  was 
made  liable  ultimo  looo^  after  his  father^s  other  estate 
should  be  discussed.! 

It  has  been  questioned,  whether  a  reserved  power 
to  charge  with  a  sum  the  land  disponed,  can  benefit 
a  creditor  whose  debt  was  contracted  before  the  re« 
served  power  was  created.  The  court  thought  it  rea- 
sonable that  this  power  should  be  subjected  to  the 
disponer's  debts,  whether  prior  or  posterior.^  A 
power  to  charge  an  estate  with  debt,  being  strictly 
personal,  is  incommunicable  to  a  creditor,  or  to  any 
other,  even  during  the  life  of  the  person  privileged ; 
not  to  talk  ofhis  or  her  death.  Equity,  however,  rules, 
that  a  power  or  faculty  should  be  available  to  credit- 
ors, prior  as  well  as  posterior :  for  it  is  the  duty  of  a 
debtor  to  use  all  lawful  means  for  paying  his  debts, 
whether  by  selling  his  goods  or  exerting  his  faculties ; 

*  Stair,  DirletoD,  June  £1«  1677*  Hope^Pringle  contra  Hope* 
Pringle. 

t  FountainhaU,  Dalrymple^  June  523»  I698,  Carnegie  contra 
Laird  Kinfauns. 

t  Foontainhall^  Dalrjrmple,  Dec.  I6,  l698>  Eliot  of  Swinaide 
eonira  Eliot  of  Meikledcn. 
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and  if  he  unjustly  rdfose,  equity  will  hold  the  iacul^ 
«s  exerted  for  the  benefit  of  the  creditors.    In  the 
present  case,  the  creditors  will  have  access  to  the  land 
for  their  payment,  aK  if  the  debtor  had  exercised  his 
fiKulty,  and  burdened  the  land  with  the  sun  mentiuoB- 
ed,  payable  to  them.    But  if  the  creditors  lie  dor- 
mant during  their  debtor^s  Ufe^  and  make  no  step  to 
avail  themselves  of  his  reserved  faculty,  the  fiiculty 
dies  with  him,  and  they  can  take  nothing  by  it.    A 
man  disponed  to  his  s<ms  of  the  second  marriage  a^ 
veral  parcels  of  land,  **  Reserving  to  himself  fuU 
power  and  &culty  to  alter  and  innovate,  and  to 
contract  debt,  as  fully  and  freely  as  if  the  entire 
**  fee  were  in  him."*    The  question  occurred.  Whe- 
ther these  disponees  were  liable  to  their  father^s  per- 
sonal debts  contracted  before  the  existence  of  the  said 
power;  and  the  affirmative  was  decreed.*     But  in 
cases  of  this  nature,  the  disponee,  even  where  he  is 
heir-apparent,  is  liable  in  udorem  only  rf  for  the  dis- 
ponee  ia  not  liable  at  common  law ;  and  equity  sub- 
jects no  man  further  than  in  valorem  of  the  subject 
he  receives. 

Whether  and-  in  what  cases  a  reserved  power  or 
foculty  can  effectually  be  exercised  on  deathbed,  has 
frequently  been  agitated  in  the  Court  of  Session. 
One  point  appears  dear,  that  a  reserved  power  to  al- 
ter or  burden  on  deathbed,  contained  in  a  disposition 
to  a  stranger,  may  be  exercised  on  deathbed;  supr 
posing  always  the  granter  to  be  same  mentis.  And 
the  reason  is,  that  the  stranger,  laying  hold  of  .the 
disposition,  must  submit  to  its  qualities,  and  cannot 
object  to  the  conditions  upon  which  it  is  granted. 

*  July  21,  nU,  Creditors  of  Raaco,  eoidra  Bkir  of  Scnwidc. 
t  Dalrymple,  January  18,  1717i  Abercromby  ambra  Onhua* 
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Hie  matter  is  fbr  from  being  dear,  where  the  settte^ 
ment.  is  upoi;i  the  heir.  Who  is  aUoqui  ^ueeeuurua;  as 
to  which  our  decisions  seem  not  to  be  imiform ;  nor 
is  any  good  rule  laid  doWn  by  our  writers^  If  the 
heir  have  not,  by  acceptance  of  the  disposition^  con-> 
sented  to  the  burdening  clause,  his  privilege  of  chal-> 
lenging  a  burden  laid  upon  him  on  deathbed,  remains 
entire.  But  if  he  have  taken  infeftment  upon  the 
disposition,  and  be  in  possession,  which  implies  his 
consent  to  every  clause  in  the  deed,  will  not  this  oon^ 
sent  bar  him  from  objecting  to  the  faculty,  though 
exerted  on  deathbed?  This  requires  deliberation.- 
What  distinguishes  an  heir  from  a  stranger,  is  his 
dependence  upon  the  predecessor  for  the  estate,  leav- 
ing him  no  freedom  of  choice :  he  must  submit  to  the 
will  of  his  predecessor  imder  the  peril  of  exhereda«< 
tiou;  But  does  this  dependence  presume  co-action  in 
every  transaction  between  a  man  and  his  heir  7  This 
can  hardly  be  maintained ;  for  what  if  the  reserved 
faculty  be  to  burden  the  estate  with  a  moderate  pro^ 
vision  to  younger  children^  or  to  do  any  other  pious 
or  rational  act  7  In  such  a  case,  no  good  man  will 
withhold  his  consent ;  and,  therefore,  in  such  a  case^ 
there  is  no  ground  for  presuming  the  heir^s  consent 
to  have  been  extorted  from  him.  This  hint  leads  us 
to  a  distinction  in  answering  the  foregoing  question. 
If  the  heir's  consent  be  voluntary,  such  as  he  would 
have  given  in  a  state  of  independence,  it  must  be  ef- 
fectual both  in  law  and  equity  to' support  the  death* 
bed-deed.  If  it  be  extorted  by  fear  of  exheredation, 
it  may  be  good  at  common  law,  but  it  will  be  voided 
by  a  court  of  equity/ 

But  this  distinction,  however  clear  in  theory,  seems 
to  be  not  a  little  dark  in  practice ;  for  what  criterion 
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have  wefor  judging  in  what  cases  this  consent  is  vo- 
luntaiy,  in  what  cases  extorted  7  The  expiscation  may 
he  intricate,  but  it  is  necessary.  Where  a  man  set- 
tles his  estate  upon  his  eldest  son,  with  a  reserved 
power  to  alter  even  on  deathbed,  no  rational  man 
will  willingly  submit  to  be  in  so  precarious  a  state ; 
and,  therefore,  the  heir's  consent  will  be  presumed 
the  effect  of  extortion.  On  the  other  hand,  where  a 
man,  settling  his  estate  upon  hi^  eldest  son,  reserves 
only  power  to  burden  it  with  a  moderate  sum  to  his 
younger  children ;  this  is  a  fair  settlement,  by  which 
the  heir  gets  more  than  he  gives  ;  and  therefore  his 
consent  may  safely  be  presumed  voluntary.  Hence 
in  general,  the  heir's  consent  to  a  reserved  power  that 
bears  hard  upon  him,  will  filways  be  presumed  to 
have  been  extorted :  his  consent,  on  the  contrary,  to 
a  reserved  power  that  is  proper  and  rational,  will  al- 
wajrs  be  presumed  voluntary. 

This  distinction  gives  me  the  greater  satisfaction, 
when  I  find  that  it  has  had  an  influence  upon  the 
decisions  of  the  Court  of  Session.  A  reserved  power 
to  alter  upon  deallibed  a  disposition  granted  to 
an  eldest  son,  has  in  no  instance  been  supported 
against  the  heir's  reduction,  even  where  he  accepted 
the  disposition.  But  the  exercise  upon  deathbed  of 
a  reserved  power  that  is  proper  and  rational  has  ge- 
neraUy  been  supported.  Take  the  following  exam- 
ples.— The  exercise  of  a  reserved  faculty  to  burden 
with  a  moderate  sum  an  estate  disponed  to  an  heir, 
was  sustained,  though  the  faculty  was  exerted  -upon 
deathbed.*  A  man  having  disponed  his  estate  to  his 
eldest  son,  with  the  burden  of  all  provisions  to  his 

*  Stair,  Jane  28, 1662,  Hay  contra  Seton ;  Stair,  June  28,  l670, 
Doaglat  canira  Douglas. 
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younger  children  granted  or  to  be  granted,  a  bond 
granted  to  one  of  his  daughters  in  lecto,  was  sustain- 
ed against  the  heir  who  had  accepted  the  disposi- 
tion.* 

I  shall  close  this  chapter  with  a  separate  point; 
concerning  powers  given  to  a  plurality,  whether  in' 
exercising  such  powers  the  whole  must  concur,  or 
what  number  less  than  the  whole  may  be  sufficient. 
If  the  persons  be  named  jointly,  the  will  of  the  grant- 
er  is  clear,  that  the  whole  must  concur,  because  such 
is  the  import  of  the  word  jointly.  To  say  that  any 
nimiber  less  than  the  whole  may  be  sufficient,  is,  in 
other  words,  to  say,  that  a  nomination  to  act  jointly 
is  the  same  with  a  nomination  to  act  separately. 

But  though  all  must  concur,  it  follows  not  that 
they  must  all  agree.  If  they  be  all  present,  the  will 
of  the  maker  naming  them  jointly  is  fulfilled ;  and 
what  remains,  is,  that  the  opinion  of  the  majority 
must  govern  the  whole  body.  Celsus,  lib.  S,  Diges- 
torum,  writes, — *^  Si  in  tres  fuerit  compromissum, 
*'  sufficere  duorum  consensum,  si  praesens  fu^it  et 
'*  tertius :  alioquin,  absente  eo,  licet  duo  consentiant, 
'*  arbitrium  non  valere ;  quia  in  plures  fuit  compro- 
missum, et  potuit  prsesentia  ejus  trahere  eos  in 
ejus  sententiam.  Sicuti  tribus  judidbus  datis, 
quod  duo  ex  consensu,  absente  tertio,  judicaverunt, 
'*  nihil  valet :  quia  id  demum,  quod  major  pars  om- 
"  nium  judicavit,  ratum  est,  cum  et  omnes  judicasse 
"  palam  est''  f 

The  next  question  is.  When  a  plurality  are  named, 
without  adding  the  term  Jaintfy,  what  is  the  legal  im- 
port of  such  nomination  ?  Whether  is  it  understood 

*  Fountainhall,  Forbes.  Feb.  8,  1706,  Bertram  amira  Weir, 
t  L.  17,  }  7, 1.  18.    l>e  reoeptis  qui  mrbitr. 
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I)y  the  will  of  tke  maker,  tbat  Ongr  mMt .  Mt  jcMHttj, 
or  that  they,  may  Mtseparaldy?  SUir*  vmIvw  Ai» 
qiiestimi  by  an  ftrgument  no  kss  pkiu:  dum  pemuH 
give : — ^*  A  mandate  (says  he)  given  to  ten  cannot-  be 
?  understood  as  given  to  a  lesser  mmdiot^  To  give 
^  a- mandate  to  Titins^Seins^and  Mamw,  eawiot  ha 
«^  the  same  with  giving  it  to  any  ima  of  Hbern^ 
Hence  it  may  be  assumed^  as  a. rule  aft  ccmmion.Iap^ 
Thata  muid>er  of  persons  named  in  one  ^eodr  to  art 
in  the  same  afiiur,  are  unierstood  to  «bmamodI  joints 
ly,  where  the  contrary  is  not  eapressed. 

How  £ir  in  this  matter  commoa  law  ia  aid^eeted 
to  the  correction  of  eqpiity,.we  next  proceed^  i»  hi* 
quire.  Whan  a  number  of  persona  are  ]iamad/om% 
to  perfoem  any  work,  the  whole  must  Gtmcor  ixt,  equi- 
ty, as  well  as  at  ocunraon  law.  For  here  tha  will  is 
dearly,  expressed,  and  a  court  of  equity  hath  no 
power  to  vary  from  will.  Thus,  two  tutors  bo* 
ing  named  jmidkf  by  a  man  to  his  heiiv  itrwaa  de- 
creed, That  the  office  was  vacated  by  the  death  of 
one  of  them.f 

A  plurality  named  for  carrying  on  any  particular 
affbir,  without  the  addition  of  jo»i%,  affords  a  lai^ 
field  for  equitable  considerations.  We  have  seen  that 
at  common  law  the  term/oia%  is  always  impUed 
OF  presumed*  But  in  particular  cases  there  are  many 
circumstances,  which  a  court  of  equity  wiil  lay  hold 
of  to  overbalance  thiiapresun^tum ;  to  reiaceuriiich, 
under  any  general  rule,  is  scarce  practicahte :  cir- 
eumstances  are  seldom  predsefy  t^same  in nsf  two 
cases,  and  for  that  reason  each  case  must  be  ruled  by 

*  Book  i|  tit.  IS,  13. 

f  Stair,  January  T7,  l67t#  Druimnoml  contra  JPenan  of  Botb- 
kennar. 


iU  smu  q^re^jmtf^we^'  AU  tb^t  pw  be  «#jid  iff  goh 
n^ral»  |9»  th^  (be  €Qmia9n  Uw  ouglit  to  ^e  pliic^ 
unless  it  pan  1^  clearly  #bowB,  tbat  tbe  mak^r  414 
jkot  intend  to  confiae  bis  no^iioees  to  act  joiutly. 

Sii^ce  general  rules  cannot  be  eiqiected,  wbat  re* 
mains^  is  to  state  QEises  tbe  most  opposed  to  eacb  etbe^i 
^d  wbicb^  therefore,  admit  c^  different  cpnsidera- 
tiQns.  Aild,  first,  Jf  I  name  a  plurality  to  perform  any 
act  thai  is  to  biad  pr  affect  me,  eqmty,  as  well  w 
common  law,  requires  that  the  nominees  act  jointly* 
In  cases  of  that  miture,  there  cannot  readily  occur  any 
circumstance  to  ipfer  it  to  be  my  will,  that  thisy  may 
act  s^pairatdy :  fdH*  if  any  one  of  the  nominees  refuse 
tp  accept,  or  die  aft^r  acceptapee,  it  is  my  privil^e 
to  make  fL  second  pominatjon,  or  to  forbear  altoge- 
ther ;  and  it  }b  not  presumable,  that  any  man  will 
give  away  his  privilege,  unless  it  be  so  declsured. 
Thus,  an  aw^rd  inronounced  by  two  arbiters  and  an 
oversman  named  by  them,  was  declared  void ;  because 
it  prpceeded  Hpo^  a  submission  to  four  arbiters,  who 
were  empowered  to  name  an  oversmap^*  And  when 
a  pli^'^llty  are  constituted  sheriffs  in  that  part  by  the 
CSojurt  of  3cssiop,  no  sentence  can  be  pronounced  by 
9ny  0f  them  withqut  the  rest ;  because  (as  the  author 
ex{Hresses  it)  )ie  being  but  one  co^eague  joined  to 
Qtbers,  bath  no  power  to  pronounce  sentence,  without 
their  consent.!  I^is  holds  in  curators,  because  they 
i^e  ekct^  l^  the  minor  himself:  if  tiny  of  them  re- 
fuse to  accept,  or  die  after  acceptance,  it  is  no  hard- 
ship ^hrt  the  nomination  should  be  void,  because  it 
^  in  the  minor's  power  \o  r^new  the  ooanmission. 
But  where  the  curators  named  are  m^&y  in  number, 

*  FiHiMliaiibiai,  Kqv.  is,  1696,  WtXmLomira  My^. 
t  Balfour,  (Of  Jndgef)|  cap.  S6. 
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it  will  scarce  be  held  the  minor's  intention  to  adhere 
to  the  common  law,  by  confining  them  to  act  jointly. 
It  appears  a  more  natural  presumption,  that  the  par- 
pose  of  naming  so  great  a  ntunber,  was  to  provide 
against  death  or  non-acceptance.  And  accordingly 
an  act  of  curatory  was  sustained,  though  seven  only 
accepted  of  the  eight  that  were  named.*  Where  in 
an  act  of  curatory,  a  quorum  is  named,  there  can  be 
no  doubt  that  the  act  is  void,  if  a  sufficient  number 
do  not  accept  to  make  the  quarum.f  For  here  the 
will  of  the  minor  is  expressed  in  clear  terms. 

There  is  much  greater  latitude  for  interpretation 
of  will  with  respect  to  powers  intended  to  be  exer- 
cised after  the  granter's  death.  Stair  explains  this 
matter  extremely  well  in  the  following  words :  ^  A 
"  mandate  inter  vivos,  giving  power,  is  strictly  to  be 
**  interpreted,  because  the  nominees  failing,  the  power 
**  returns  to  the  mandant.  But  power  given  by  a 
**  man,  in  contemplation  of  death,  cannot  return,  and, 
''  therefore,  he  is  presumed  to  prefer  all  the  persons 
<'  nominated  to  any  other  that  may  fall  by  course  of 
*^  law.'*^:  This  doctrine  is  finely  illustrated  in  a  no- 
mination of  tutors.  Where  a  number  of  tutors  are 
named  simply,  without  confining  them  to  act  jointly, 
the  preference  given  to  them,  exclusive  of  the  tutor- 
in-law,  manifests  the  will  of  the  deceased,  that  the 
management  should  be  carried  on  by  any  one  of  the 
nominees,  rather  than  by  the  tutor-in-law.  **  For 
^  were  it  otherwise,  the  more  guardians  are  appoint- 
^  ed  for  the  security  of  the  infant,  the  less  secure  he 
**  would  be,  because,  upon  the  death  of  any  one  of 

*  Hope,  (Minor),  March  11,  I6l3,  Airth. 

t  Stair,  Jati«  S5, 1672,  Ramsay  cotiira  Mnwell.* 

i  Book  1,  tit.  12,$  IS. 
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^'  ^iieo^  the  guardianship  would  be  at  an  end."*  Thus, 
three  tutors  being  named,  without  spedfyingt  c&n^ 
Junctiy  or  ^everaUif^  and  one  only  having  accepted*  it 
was  decreed.  That  the  whole  office  was  devolved  on 
]um:f  And  five  tutors  being  named  as  above,  with- 
out specifying  canfunctly  or  severaUtfy  the  nomination 
was  sustained,  though  two  only  accepted.^ 

Where  a  number  of  tutors  are  named  ^'oi^%,  it  is 
ncnre  doubtful  what  is  intended  by  such  a  nomina- 
tion. It  may  have  been  the  intention  of  the  deceas- 
ed, that  no  act  of  administration  should  be  validy  un- 
less every  person  named  by  him  did  concur ;  and, 
consequently,  that  the  death  or  non-acceptance  of  any 
one  nominee  should  void  the  nomination,  leaving 
place  to  the  tutor-in-law*  Or  it  may  have  been  his 
intention,  that  all  the  nominees  accepting  and  alive 
must  concur  in  every  act.  The  argument  above 
mentioned,  urged  by  Lord  Stair,  concludes  strongly 
for  the  latter  inte;rpretation  ;  imless  the  former  be  so 
clearly  expressed,  as  to  avoid  all  apibiguity.  In  du^ 
bio,  it  will  always  be  presumed,  that  the  deceased 
would  put  greater  trust  iu  his  own  nominees  than  in 
any  person  not  chosen  by  I^imself. 

With  respect  to  a  quorum,  will  the  nomination  fall 
altogether,  where,  by  death  or  non-€iCceptance,  there 
^re  not  left  a  number  of  tutors  sufficient  to  make  a 
quorum  f  In  this  case,  as  in  the  former,  the  will  of 
the  deceased  m^y  be  interpreted  differently.  It  may 
have  been  bis  will  to  void  the  nomination,  if  there 
remain  not  a  number  of  tutors  to  make  a  quorum. 
Pr  it  may  have  been  his  will  only,  that  supposing  a 

P  New  Abridg.  of  the  law,  vol.  2,  p.  677. 

f  Haddington,  Dec.  12,  l609>  Fawside  corUra  Adamson. 

4  Stair,  Feb.  14,  iSji,  Elies  contra  Scot. 


snfficient  ntmiber  of  acting  tutors  td  ihUke  aqnormm^ 
ff  qtMiriA  fAkjxM  be'  necessary  to  tvetf  act.    The  lat- 
tw  interpretation,  fod^  the  f  leason  abote  gi^en,  on^t 
to  M  adopted,  unless  the  former  hie  deaa-ly  expressed: 
IBftt  now^  adihitiing  this  inierpreUttion,  tb^  faUin^ 
df  the'  utrmher'  below  a  quorum,  is  a  diMi  intdgltaiuti 
about  which  the  deceased  has  il<terpo^ed  no  ntt  at 
win.    To  suppi;^  that  defect,  the  court  #in  do  wliat 
tiiey  conjecture  the  deceased  woiAd  hatve  don^,  had 
the  evetit  oceulrted  to  him.  About  this  ihere  can  bcf  no 
hesitation ;  as  it  is  always  to  be  preisumed,  thai  a  man 
Will  have  more  confidence  in  a  trustee  named  by  him- 
self, than  in  one  tfaAt  is  not  of  his  ndmlnatidn.     Stp* 
pose,  fotr  example,  ten  tutors  are  natfned,  th^'  ttftor-in- 
Itcw  one  of  them,  five  to  be  a  qtidrum.    By  death  or 
i^-acceptance,  the  number  is  reduced  to  four,  of 
#hich  nimiber  the  tutor-in-law  is  otfe.    Can  so  wldm- 
sical  a  thing  have  been  intended,  as  to  trust  the  tutoi^- 
ln4aw  by  himself,  instead  of  confining  hiift  to  act  with 
the  other  three.    And  the  argument  conclti^^  ^Jbr-^ 
Mori,  where  the  tutor-in-law  is  left  out  of  die  nomin- 
Ittion.    The  same  reasoning  is  applicable,  inhere  a  muf 
quo  rum  is  named.    This  doctrine  is  finely  illustrated 
In  the  following  case.    A  gentleman  having  named 
his  spouse,  his  brother,  and  several  others,  to  be  tu- 
toi^  and  curators  to  his  only  child,  '<  appointed,  that 
^  of  those  who  should'  accept  and  survive,  the  itiajor 
^  part  should  be  a  quorum ;  that  his  spouse  should 
**  he  sine  qua  non ;  and  in  case  of  her  death  or  inca- 
^*  pacity,  his  brother ;  but  that  by  the  d^aith  or  inca- 
**  pacity  of  either,  the  tutory  and  curatory  should 
not  be  dissolved,  but  be  continued  with  the  other 
persons  named,  as  long  as  any  one  of  them  rdmain- 
ed  alive."    The  only  event  omittfed*  to  be' provided 
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fixr  %tt  tJhtt  '^Mljiii9i  Haj^pewed,  namely,  the  wiAcm's 
Mftitel  to  lifitleMake  theeffiee;  whii^h  brcmght  ^h  the 
qttiestibii,  Whether  the  ttommation  did  notwithstdnd-» 
htg,  idiibsnt ;  er,  Wh^her  !t  niras  void,  to  niake  waf 
tcfr  the  tntor-inJirvr  ?  The  court  wAs  of  opinion,  Thit 
it  appetired  iSie  ilitentton  of  the  father  to  eontinuA 
his  nomination  as  long  as  any  of  the  persons  nlonM 
should  exist ;  which  is  ex^essed  in  clear  terms  With 
HSdpeet  to  the  death  or  incapachy  of  the  sine  quibus 
fum ;  and  'wfaiehmust  hold  equally  in  the  case  of  theit 
fidn-acceptance,  as  no  distinction  can  be  made.  The 
nomination  accordingly  was  decreed  to  subsist.  *  In 
several  other  instances,  neither  the  failureof  a  queruni^ 
nwota  sine  quo  non  was  deemed  sufficient  to'void  the 
nomination.  The  court  conjectured  it  to  be  the  Vrill  of 
tlie  deceased,  to  tm^any  of  the  persons  named,  rather 
ilkan  the  tutor-in-law.  f  But  the  court  adopted  the 
opposite  opinion  in  the  following  iiustances,  A  man, 
in  a  nomination  of  tutors  to  his  children,  dediired 
his  wife  to  be  sine  qua  -mm.  She,  by  a  second  mar- 
YiBige,  'having  rendered  herself  incapable  of  the  office, 
the  court  declared  the  nomination  void,  | 

I  proceed  to  examples  of  a  different  kind,  A  man 
having  left  8,500  merks  to  his  children,  empowered 
four  friends  named  to  divide  the  same  -  among  the 
dnMren.  After  the  death  of  one  of  the  foiLr,  a  divi- 
sion made  by  the  three  survivors^was  not  sustained, 

*  June  1 6,  1742,  Dalrjmpleof  Drummore  conira  Mrs.  Isabel 
SomervclL 

t  Fountainhall,  22d  Dec.    I692,  V/altt  conira  Scrymgeour ; 
TounUinhall,  2Sd  Feb.  I6g3,  Countess  of  Callender  conira  Earl 
of  Linlithgow. 
.i  FoantaiahaU«^4th  June  1709,  Aikenkead  contra  Durham; 
Uth  Feb.  1735,  Blair  conira  Ramsay.  > 
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and  the  children  accordingly  were  decreed  to  have 
each  of  them  an  equal  share.  *  Here  the  four  being 
named  in  the  same  deed,  and  to  concur  in  the  same  act, 
were  understood  to  be  named  jointly ;  and  as  that 
was  no  circumstance  to  infer  that  the  granter  intend- 
ed  to  empower  any  number  less  than  the  whole  to 
make  the  division,  there  could  be  no  reason  for  vary- 
ing from  the  rule  of  common  law. 

Helen  Cunningham  left  4,000  merks  to  her  grand- 
diildren,  to  be  employed  for  their  behoof,  at  the  si^t 
of  five  persons  named,  of  which  number  their  father 
and  mother  were  two.    This  sum  was  lent  out,  with 
the  approbation  of  all,  including  the  father  and  mo- 
ther, one  of  the  nominees  excepted,  who  was  abroad 
^t  the  time.   The  ultimate  purpose  of  this  settlement 
was  evidently  to  secure  the  grandchildren  in  the  sum 
settled  upon  them ;  and  if  this  was  done,  by  lending 
the  money  to  a  person  of  unexceptionable  credit  at 
the  time,  the  granter's  will  and  purpose  was  fulfilled. 
By  naming  sp  many  persons,  he  made  it  easy  for  the 
executor  to  get  the  approbation  of  a  sufficient  num- 
ber ;  and  it  couljd  not  be  his  intention  to  re(g[uire  ri- 
.gidly  the  concurrence  of  every  person  named.    And 
yet  the  court,  adhering  to  the  words  as  a  court  of 
.  common  law,  found  that  the  jaoney  was  not  employ- 
ed as  it  ought  to  have  been,  and  therefore  decreed  the 
executor  to  be  liable,  f 

A  reference  being  made  by  a  man  and  his  son  to 

three  friends,  empowering  them  to  name  a  sum  to 

the  father,  when  he  should  be  in  want,  which  the  son 

should  be  obliged  to  pay ;  and  two  having  concurred, 

*  Fountainhall,  Feb.  10,  iSgS,  Mm  contra  Grier, 
'     t  Spottiswoode,  (Legacy,)  Feb.  15, 1624,  Hunters  e(mira  Exe- 
cutors of  Mamichael. 
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in  abseikce  of  the  third,  to  name  the  sum,  it  was  ob- 
jected by  the  son,  That  the  clause,  importing  a  joint 
nomination,  required  the  concurrence  of  the  whole. 
The  objection  was  overruled,  and  the  determination 
of  the  two  referees  sustained.*  The  reference  to  the 
three  friends  was  the  means  chosen  for  ascertaining 
the  fiather's  claim,  but  it  was  certainly  not  intended 
to  make  that  claim  depend  on  their  life  or  acceptance. 
The  father  had  a  just  claim,  whenever  he  came  to  be 
in  want ;  and  supposing  none  of  the  referees  had  in- 
terposed, it  was  the  duty  of  the  Court  of  Session  to 
make  the  £laim  effectual. 


CHAP.  VII. 

Of  the  power  which  officers  of  the  law  have  td  act 

extra  territorium. 

A  COURT  of  equity  not  only  varies  from  common 
law,  in  order  to  fulfil  the  great  principles  of  justice 
and  utility,  but  countenances  such  variations  in  the 
conduct  of  individuals.  The  present  chapter  is  in- 
tended as  an  illustration  of  this  observation ;  for  se- 
veral examples  shall  be  given,  of  supporting  positive 
infringements  of  common  law,  done  even  by  its  own 
officers. 

The  l^gal  authority  of  magistrates  and  officers  of 
the  law  being  territorial,  is  confined  within  precise 
limits.  In  strict  reasoning,  nothing  can  be  pro- 
nounced with  greater  certainty,  than  that  an  officer 
of  the  law  acting  beyond  the  bounds  of  his  commis- 
sion, acts  illegally :  and  yet  in  practice  we  admit  se- 
veral exceptions  from  this  rule.  If  goods  once  apt 
*  FountaiDhall,  July  27>  1694,  Riddle  amir^  Riddk- 
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flie  ftherifiScttii  {nirpos^  to  duappoiht'the  poiilSfng;^ 
it  is  lawful  for  flie  cfficelr  to  f olkm  ftlid  ocmipMte  liis 
|M]S»9ii^9  In  Hie  samemfliiiiA  as  if  the  jgoo^ 
been  AHiren  awa^  *  By  the  statute  59,  Heni^  IH, 
feiii^.15,  **  Notean,  ibr  any  manner  of  canlBe,  etm  take 
**  a  distress  out  of  bis  fte,  orin  tiie  Im^s  higlnrayl* 
Butt  IT  the  loi^  eomii^  to  disCram,  have  the  Tieir  ot 
fhe  b^bsts  within  his  fee,  ttnd  befe^-di^ti^nhig  ffae 
taeutht  (diases  ihem  into  the  highway,  it  h^th  beat 
felted, Khat  the  lord,  nbtwitfaBtandinglhe  statute,  ikMy 
distrain  them  there.f  With  regard  to  -Hit  'yower  of 
apprehending  delinquents,  one  instruction  is.  That  if 
a  delinquent  fly  without  the  boimds  of  a  constable's 
charge,  the  constable,  being  in  hot  pursuit,  may  fol- 
low and  apprehend  him4  And,  by  the  same  rale,  ^ 
stranger  committing  a  riot  within  a  barony,  may,  by 
the  officers  of  the  barony,  be  pursued  and  apprehend* 
ad  out  of  «he  barony.^ 

•Sllr  MaMiiew  Hale,  ia  his  histcA^  of  A^  pfeak  IriT 
Ate  'Qrown,||  handles  thin  %iaCt^  Mlh  cUi«,  ^M 
ttaces  ft  4lu!ough  triucioin  casies.  '"  liF  a  waiMnt  « 
^  )]fretej[)^  t6  tiirest  -a  felon  come  to  an  officer  e^ 
^  o«^et^,  if  Ae  ftlob  be  arrested,  iind  after  arrerit 
^  escape  ^info  another  coutity,  yet  he  may  be  puiv 
**  sued  and  taken  upon  fresh  pursuit,  and  brought 
'i*  before  >the  justice  <^  the  ^unty  iv<here  the  war« 
^  !MM  ifeRBued ;  fbr  tile  law  adjijidgbd  him  alwiiys 

*  Salfimr,  (Pbindiiv.)  Mttch  M,  1560,  Home  tiMra  Sh&SL 
t  Abridg.  of  die  Ivaw,  roL  u,.pi  111* 
t  Act  8,  perl.  I6l7r    Act  38,  perl.  1661. 
§  Kicolion^  (Ponim  cdmpetenSy)  Jin  S,'  l66l,  Beillie  amira 
hetd  Tofphidxen. 
II  Vel.  K,  p.  115. 
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•*'  in  did  offifcer's  ctistedy  by  tifttie  df  the  fitst 
••  But  if  he  edcape  before  arrest  into  toother  countjr^ 
^  if  it  be  i  Warrant  barely  fo*  a  husdemeanon^^  it 
^  seems  th^  o^cer  cannot  pnrstie  him  into  anothei^ 
'*  county;  becaiise  out  of  the  jurisdiction  of  tht( 
"  justice  t*rlio  grAilte4  th6  wartant.  But  in  case  of 
**'  felony,  affray,  or  dangerdtife  it^orundin^,  the  oflSeer 
^  itaay  pursue  him,  and  use  hu6  and  cry  upon  him 
*^  into  any  bounty.  But  if  he  take  him  in  a  foreign 
^  cJoimty,  ie  is  to  bring  hiin  to  the  jail  or  jilstice  of 
•*  that  county  Wh6re  he  is  taken.  Fol'  he  doth  not 
•*  take  him  pui*ely  by  the  T^arrant  of  the  justice,  but 
^  by  the  authority  tibat  the  law  glv^i^  him ;  and  the 
^  justice'^  Warrant  is  a  sufficient  cause  of  susplcibxl 
''  and  pursuit.**  Here  several  cases  are  distinguish- 
ed, and  different  degtees  of  pbwer  indulged  to  the  o& 
ficer,  all  of  theih  flatly  contradictory  to  the  strict 
tules  of  common  law  :  and  yet  we  cheferfuily  acquiesce 
ill  the  doctrine,  having  an  impression  that  it  is  just 
and  salutaiy. 

Let  us  try  what  will  the  mtfst  readily  occurs  in  re- 
flecting on  this  subject.  If  a  fdon  be  once  arrested 
and  in  the  hands  of  the  officer,  a  notion  of  property 
arises,  and  suggests  a  right  simllat  to  that  of  the  first 
occupant  of  land.  Though  the  felon  escape,  the  offi- 
cer, in  fresh  pursuit,  is  understood  to  retain  a  sort  of 
possession  animo^  entitling  him  to  pursue  the  felon 
till  he  compass  his  aim,  to  Wit,  a  second  arrest.  Wi 
naturally  conclude,  that  the  lelon,  being  in  some  sense 
the  property  of  the  officer,  may  be  seized  wherever 
he  can  be  found ;  and,  by  virtue  of  that  qtiasi  pro- 
perty, may  be  carried  before  the  judge  who  granted 
the  warraht.  This  reasoning  will  appear  sliU  more 
satisfactory  wheii  it  is  applied  to  the  case  cited  above . 
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from.  Balfour,  where  a  poinding  ia  inchoated  by  ap- 
prehension of  the  goods ;  a  circumstance  which  un* 
doubtedly  produces  some  faint  notion  of  right  to  the 
goods,  entitling  the  poinder  to  seize  them  wherever 
found* 

Again,  **  where  a  felon  escapes  without  being  ar- 
**  rested,  if  the  warrant  be  barely  for  a  misdemean- 
our, it  seems  the  officer  cannot  pursue  hun  int# 
another  county.    But  in  case  of  felony,  affray,  or 
dangerous  wounding,  the  officer  may  pursue  him 
^*  into  another  county.''     Here  is  a  distinction  made 
which  appears  to  have  a  foundation  in  human  natiire. 
As  this  distinction  cannot  arise  from  the  nature  of 
the  warrant,  which  is  no  more  extensive  in  the  one 
case  than  in  the  other,  it  must  arise  from  the  nature 
of  the  delinquency  Felony,  or  any  capital  crime,  in- 
flames the  mind,  and  creates  a  strong  desire  of  pu- 
nishment :  the  heated  imagination  is  hurried  along, 
and  cannot  be  restrained  by  the  slight  fetters  of  strict 
form.     And,  accordingly,  in  weighing  an  abstract 
prinxdple  against  the  impulse  of  an  honest  passion, 
the  mind,  giving  way  to  the  latter,  embraces  the  fol- 
lowing sentiment.  That  the  officer  ought  not  to  be 
confined  within  the  limits  of  his  commission.  In  the 
case  of  a  slight  misdemeanour,  the  result  is  different. 
Strict  principles  have  a  stronger  effect  upon  the  mind 
ftiaji  ony  impulse  that  can  arise  from  a  venial  trans- 
gression ;  and,  therefore,  in  judging  of  this  case,  the 
mind  naturally  rests  on  the  limitation  of  the  warrant. 
And  what  is  further  mentioned  in  the  foregoing 
quotation,  will  support  these  reflections.    **  A  delin- 
^*  quent  once  arrested,  may,  upon  a  second  arrest,  be 
brought  from  another  county  to  the  judge  who 
^ve  the  warrant.  But  if  arrested  for  the  first  time 
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*^  in  a  foreign  county,  the  criminal  must  be  carried ' 
**  before  the  judge  of  the  county  where  he  is  taken.** 
The  distinction  here  made,  arises  from  the  principles 
above  explained.  It  has  already  been  observed,  that 
the  notion  of  a  qutm  property  supplies  the  Want  of  a 
second  warrant.  But  an  arrest  for  the  first  time  in 
a  foreign  county  must  be  governed  by  a  different* 
rule :  the  mind  figuring  a  hot  pursuit  of  the  crimin- 
al, easily  surmounts  any  obstruction  that  may  arise 
from  mere  form ;  but  when  the  end  is  gained  by 
having  the  felon  in  safe  custody,  the  impulse  of  pas- 
sion being  over,  the  mind  subsides  ;  and  in  this  con- 
dition, perceiving  the  defect  of  power,  it  takes  the 
first  opportunity  of  supplying  the  defect,  by  an  ap- 
plication to  the  judge  of  the  place,  (a) 

With  respect  to  the  two  cases  now  mentioned,  a 
remarkable  difference  is  observable  in  the  operations 
of  the  mind.  However  strong  the  impulse  of  a  pas- 
sion may  be  when  it  agitates  the  mind,  yet  as  soon 
as  it  subsides  by  gratification,  the  mind  is  left  free 
to  the  government  of  reason.  Thus,  where  a  felon 
Who  was  never  arrested,  is  pursued  into  a  foreign 
county,  the  defect  of  power  is  scarce  perceived  dur- 
ing the  heat  of  pursuit :  but  immediately  upon  the 
arrest,  the  defect  of  power  makes  an  impression ;  and 
reason  demands  that  the  defect  be  forthwith  supplied. 
The  mind  is  differently  influenced  in  the  case  of  an 

(a)  This  form  is  noW  rendered  annecessary  by.act  24^  Gea  II, 
cap.  55*  "  If  a  persoo,  upon  a  warrant  indorsed,  be  apprehend- 
ed in  another  county  for  an  offence  not  bailable,  or  if  he  shall 
not  find  bail,  he  shall  be  carried  back  into  the  first  county,  and 
''  be  committed  by  the  justices  in  that  coun^,  ot  be  bailed  there, 
'*  if  the  crime  be  baaabl*." 
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« 

^^cape  lifter  wreyt^  |f  cmce  ^  r^semhlwce  be  4i9QK»« 
vered  hetw/sen  two  ol^^cU,  th^re  iis  a  natural  pcopen-* 
sitjr  to  make  the  resemliilance  as  complete  as  posaible, 
which  in  reasoning  jiroduces  an  error  extremdyjo^osk- 
ipon,  that  of  drawing  the  same  inferences  as  if  the 
resemUance  were  altogether  complete.  Thu8»bfgaU 
ting  possessiojfi  of  the  body  of  a  fidon,  a  faint  nation 
of  propiertf  beipg  suggested,  the  miiMl  i»'oceeds  Cq 
fonn  all  its  co«(;lysions,  |«  if  the  i€if>n  were  tridy  the 
property  of  the  officer. 

It  la  extremely  eufious  to  obsery^,  how  me|i  some* 
times  ar9  influenced  by  principle  and  emotioQs  that 
they  themselves  at  the  tima  scarce  att?<ui  to ;  which 
ijs  remarkable  in  writers  up^upt  law,  who,  little  apt  to 
regard  the  sileqt  pper^ticmB  of  the  mind,  are  not  M9* 
tisfied  but  with  ref&scmings  drawn  froipi  principles  of 
l^w*  This  proceeds  from  studying  law  too  much  as 
an  abstract  science,  without  oonsidemg,  that  all  i|s 
regulations  ought  to  b?  fbunde4  upon  human  aature» 
and  be  adi^pt^  to  the  varip^s  operations  of  the  nmii^ 
If  one  of  the  greatest  lawyers  i|i  vao4«rn  timpB  fur* 
nish  this  c^nsip'e^  £^w  can  hoige  to  asosp^.  And  that 
the  censure  is  just,  will  appear  from  coiv^id^i^  tho 
ireasoning  of  our  author,  which  i£i  by  no  means  satis* 
lactoryi  With  regard  to  th^  felon  who  has  he^n  oiies 
arrested,  he  assigns  ifip  fpUowing  reason  for  the  re^ 
gulation,  ''  T^at  1^  law  adjudgeth  him  always  in 
"  the  officer^s  custody  by  virtue  of  the  first  arrest** 
But  why  does  the  law  give  this  judgment,  when  it 
is  contrary  to  the  fact  ?  l%is  question  ought  to  have 
been  prevented  in  accurate  reasoning:  instead  of 
which,  we  are  left  in  tiie  diurk^  precisely  where  Ug)it 

• 

is  the  most  wanted.    The  true  apawer  to  tiiis  qufls- 
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tiQA  lA  giTQO'i^bQve^  that  4ie  eight  of  poims w>]i  qup^ 
ff^ily  Mquired*  cwmot  bid^  lort  by  stealth  or  ^rce, 
nnd  therefiiHre  w  retained  animo, 

Upm  tb»  Qther  branehs  tiu^  r^ia^iiiJig  i^pea^:^  9lU)< 
mope  kmie.  The  caso  ib  of  a  fidon  appr^h^ndeA  C^C 
the  fiiBt  time  out  ^  the  jnfieidicticm  ;  upoa  whichr 
^w  author's  reaaomng  is,  *^  ThiM^  th«  offi^ev  doth  ivA 
••  a(Dt  purely  by  the  wi^rrauft  oi  tho  ju6|ice»  but  by  thjf 
*^  authopitfr  which  the  law:  g^ve^  hw ;  i^ud  tih^  th^ 
**  justice's  warrant  is  a  sufficiwt  cause  of  su^pieio]^ 
^  and  pursuit;."  This  is  extwo^ely  obscure  a^d  un- 
wtisfactory,  aafm  as  iutelligihle.  Ia  the  first  plac^ 
it  is  obviouiK»>  tiiat  the  reaaeniog^  if  jja6t»  is  eq^ut^lj: 
applicable  whatever  be  thd  nMure  of  the  crime;  CbA 
ymUce's  wanant  ia  not  a  sufficient  caiiae  of  suepii^iai^ 
and  pursuit  where  the*  crime  is  atFocious^  more  .th^i^ 
whiere  it  is  of  th^  slightest  kind.  Xu  the  ne:^  plfP^ 
wpposiug  the- justice's  warrant  to  be  a  sufficient  causa 
^  suspicion^  and  cootsequeutly  of  pu^sujt,  the  persou 
upon  whose  infiormation  th^  wairwt  waa  i3$ued».  hcMI 
a  better  cause  of  suspicion,  and  yet  the  law  empowers 
not  that  person  to  apprehend  or  to  pursue.  Neither 
doth  a  sufficient  cause  of  suspicion  give  authority  to 
an  officer  of  the  law  out  of  the  jurisdiction,  more 
than  to  a  private  perscm.  But  1^  a  man,  having  au^ 
thority  to  apprehend^  be  figured  in  hot  pursuit  of  a 
noted  criminal,  the  mind  hurries  him  on  till  he  reach 
his  quarry  wherever  found :  no  such  impression  is 
made  by  the  slighter  transgressaoua.  And  this  differ-* 
ence  of  feeling  is  the  foundation  of  our  author^s  doc<^ 
trine ;  a  differencei  that,  undoubtedly,  made  an  imn 
pr^sion  on  hiiOt  t^ugh  overloak^  in  hia  r^asoping* 

Thus,  we  have  eudeavoured  to  trace  im4  tibia  fQUfl4* 
rtion  of  several  nice  ccmcUisions  in  law,  that  depend 
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not  on  abstract  reasoning,  but  on  sentiment.    In  one 
of  the  cases,  an  imagined  right  over  the  person  of  a 
felon  arrested,  suggested  by  a  slight  resemblance  it 
hath  to  property^  is  in  reality  the  only  foundation  of 
our  conclusion.     In  the  other,  what  in  reality  deter- 
mines us,  is  the  anxiety  we  have  to  prevent  the  felon's 
escape.     And  whoever  examines  laws  and  decisions 
with  due  attention,  wiU  find  many  of  them  founded 
on  impressions  or  emotions  still  more  slight  than 
those  above  mentioned. 

To  complete  the  subject,  nothing  further  seems 
necessary  but  to  observe,  that  the  foregoing  principles 
and  operations  of  the  mind,  are  countenanced  hy 
courts  of  justice,  so  as  even  to  dispense  with  the 
dearest  rules  of  law.  These  principles  and  operations 
merit  regard  as  virtuous  and  laudable ;  but  their 
merit  chiefly  depends  on  their  utility.  By  overcom- 
ing that  scrupulous  nicety  of  law,  which  often  is  an 
impediment  to  the  administration  of  justice,  they 
tend  in  an  eminent  degree  to  the  good  of  sodety. 


CHAP.  VIII. 

JurUdidion  of  the  Court  of  Session  with  respect  la 

foreign  matters. 

The  subjects  hitherto  treated,  falling  within  the 
bounds  of  common  law,  come  of  course  under  the 
equitable  jurisdiction  of  the  Court  of  Session,  sup« 
plying  defects  or  correcting  injustice  in  common  law. 
Foreign  matters,  as  will  t^  and  by  be  explained,  fedl 
not  within  the  bounds  of  common  law ;  and  for  that 
reason  come  not  under  the  jurisdiction  of  the  ses-^ 
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sion,  either  as  a  court  of  common  law,  or  as  a  court 
of  equity.  Why  then  should  the  present  subject  be. 
brought  into  a  treatise  of  equity  ?  Not  necessarily, 
I  acknowledge.  It  is,  however,  so  intimately  con-  ' 
nected  with  matters  of  equity,  that  the  Session,  act- 
ing, whether  as  a  court  for  foreign  affairs,  or  as  a 
court  of  equity,  is  governed  by  the  same  principles, 
namely,  those  above  laid  down.  Of  these,  according- 
ly, we  shall  see  many  beautiful  illustrations  in  hand- 
ling the  present  subject ;  which,  in  that  view,  will 
make  a  proper  appendix  to  a  treatise  on  equity,  if 
not  a  necessary  part. 

Such  tribes  as  relinquished  the  wandering  state  for 
a  settled  habitation,  came  under  new  rules  of  law. 
The  laws  of  a  tribe  or  clan  governed  originally  each 
individual  belonging  to  it,  without  relation  to  place.* 
But  after  nations  became  stationary,  place  became 
the  capital  circumstance.  Laws  were  made  to  regu- 
late all  matters  at  home,  that  is,  within  the  territory 
of  the  state ;  and  legislators  extended  not  their  view 
to  what  was  done  or  suffered  in  a  foreign  country, 
whether  by  their  own  people  or  by  others.  Thus, 
laws,  originally  j^er^ono/,  became  strictly  territorial; 
and  hence  the  established  maxim,  That  law  hath  no. 
authority  extra  territorium.  This  confined  notion  of 
jurisdiction  corresponded  to  the  manners  of  eisurly 
times :  mutual  fear  and  diffidence  in  days  of  barbari- 
ty, prevented  all  intercourse  among  nations ;  and  in- 
dividuals seldom  ventured  beyond  their  own  terri- 
tory.  But  regular  government  introduced  more  so- 
cial manners :  the  appetite  for  riches  unfolded  itself; 
and  individuals  were  put  in  motion  to  seek  gain 
where  the  prospect  was  the  fairest.     In  most  coun- 

*  Ske  HiiMical  Law-tnots,  tnct  6. 
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tries,  accdrdingly,  there  are  found  many  foreigner^ 
who  hare  an  occasional  residence  there  for  the  stikm  ei 
eommerce.  This  change  of  manners  discorered  tba 
lm]>erfection  of  territorial  jurisdiction :  a  man,  by  re- 
tiring abroad,  is  secure  against  a  prosecution,  civ3  cft 
criminal,  for  what  he  has  done  at  home ;  and  by  re* 
turning  home,  he  is  secure  against  a  proseeuticm  for 
what  he  has  done  abroad :  common  law  reacheth  m> 
person  but  who  is  actually  within  the  territory  of  tibe 
state ;  and  reacheth  no  cause  of  action  but  what  h^^ 
pens  within  the  same  territory.* 

The  common  law  of  England  is  strictly  territorial 
in  the  sense  above  described :  f  nor  have  we  reaaon 
to  believe  that  the  common  law  of  Scotland  was  hmm 
extensive.  When,  therefore,  the  foregoing  defect  was 
discovered,  it  became  necessary  to  provide  a  remedy : 
and  the  remedy  was,  to  bring  foreign  matters  under 
jurisdiction  of  the  king  and  council ;  to  which,  orU 
ginaUy,  as  a  paramount  court,  aU  extraordinary  mat- 
ters  were  appropriated^  In  Scotland,  particularly, 
the  act  105,  pari.  1487^  declares  the  king  and  coun- 
cil to  be  the  only  court  for  tke  uetioms  i^HrangerM  ^ 
dker  realms. 

With  respect  to  foreign  matters,  the 
of  the  king  and  council  in  both  kingdoms,  was 
tinguished  from  that  of  the  ordinary  courts  of  law  in 
two  particulars. — ^First,  The  jurisdiction  of  the  lat- 
ter  was  territorial  with  respect  to  causes,  as  well  as 
with  respect  to  persons :  the  jurisdiction  of  tke  form- 
er was,  indeed,  territorial,  with  respect  to  pers<ms,  no 
person  in  foreign  parts  being  subjected  to  the  juris- 
dieticm ;  but  with  respect  to  causes,  it  was  the  opposite 

*  Historiad  Law.tracts,  tract  7- 

t  See  S«rtato4aw  ^  Stotknd  abffidfBdi  note  7* 


CR.  Tin.  FOEBIGN  MATTSB9.  48S 

to  territorial,  no  cause  but  wbat  bappeaed  in  foF^gja, 
piatft  being  competent.  N^^^Thewdiaaryfouxtsap^ 
confined  to  comnKm  law ;  but  with  respect  to  foreign 
addtters  this  law  can  be  no  rule«  for  the  reason  above 
gpven»  tlmt  it  regulates  notMng  ea?^a /(erriform  The 
Idng  and  council  acccirdingly,  judging  of  fordgn  mat* 
ter8»  could  not  be  governed  by  the  common  law  of  any 
country :  the  ecmunon  law  of  Briimn  regulates  not  fo« 
reign  matters ;  and  the  law  of  a  foreign  country  hath 
no  authority  here.  Whence  it  follows,  that  foreign 
matters  must  be  governed  by  the  rules  of  common 
justice,  ta  which  all  men  are  subjected,  or  jure  gen^ 
timm,  as  commonly  expressed. 

This  extraordinary  jurisdiction,  confined  original* 
ly  in  both  kingdoms  to  the  same  court,  is  now  exer* 
cised  very  differently  in  the  two  kingdoms.  In  Scot- 
land, it  was  derived  by  intermediate  steps  from  the 
King  and  council  to  the  Court  of  Session :  and  ac* 
cordingly,  by  the  regulations  laid  down  soon  after 
the  institution  of  that  court,  a  jurisdiction  is  bestow- 
ed upon  it  as  to  fcMreign  matters ;  and  the  actions  of 
foreigners  are  privileged.*  In  England,  this  extra- 
<»*dinary  jurisdictiim  made  a  different  jurogress.  The 
extensive  territories  in  France  possessed  By  the  Eng«- 
lish  Kings,  and  the  great  resort  of  Englishmen  there, 
occasioned  numberless  lawsuits  before  the  King  and 
council.  To  relieve  that  court  from  an  c^ressive 
load  of  business,  the  consteble  and  marshal  court  was 
instituted ;  and  to  this  new  court  were  apinropriated 
foreign  matters,  to  be  tried  jure  g0$Uium.j  After  the 


•  Act  45,  pttL16S7. 

t  See  Duck  De  Authoritete  juris  Civilii»  lib.  S,  cap.  8,  pavt  3, 
§  15.  Ac 
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English  conquests  in  France  were  wrested  firom  them, 
this  court  had  very  little  business.    We  find  scatter- 
ed instances  of  its  acting  as  a  criminal  court,  down 
to  the  reign  of  Charles  II. ;  but  none  for  centuries 
before  of  its  acting  as  a  civil  court.     The  Court  of 
Chancery,  with  respect  to  its  power  of  supplying  the 
defects  and  mitigating  the  rigour  of  common  law, 
had  succeeded  to  the  King  and  council :  and  it  would 
have  been  a  natural  measure  to  transfer  to  the  same 
court  the  extraordinary  jurisdiction  under  conrader- 
ation,  the  rule  of  judging  being  the  same  in  both. 
But  the  Court  of  Chancery  being  at  that  time  in  its 
infancy,  and  its  privileges  as  to  extraordinary  mat- 
ters not  clearly  imfolded,  the  courts  of  common  law, 
by  an  artifice  or  fiction,  assumed  foreign  matters  to 
themselves.     The  cause  of  action  is  feigned  to  haTe 
existed  in  England,*  and  the  defendant  is  not  suffer- 
ed to  traverse  that  allegation.    This  may  be  justly 
considered  as  an  usurpation  of  the  courts  of  com- 
mon law  upon  the  Court  of  Chancery ;  which,  like 
most  usurpations,  has  occasioned  very  irregular  con- 
sequences*    I  shall  not  insist  upon  the  strange  irre- 
gularity of  assuming  a  jurisdiction  upon  no  better 
foundation  than  an  absolute  falsehood.     It  is  more 
material  to  observe,  that  foreign  matters  ought  to 
be  tried  Jure  gentium,  and  yet  that  the  judges  who 
usurp  this  jtiridiction  have  no  power  to  try  any  cause 
otherwise  than  by  the  common  law  of  England. 
What  can  be  expected  from  such  inconsistency,  but 
injustice  in  every  instance  ?    Lucky  it  is  for  Scot- 
land, that  chance,  perhaps  more  than  good  policy, 
hath  appropriated  foreign  matters  to  the  Court  of 

*  See  Duck  De  anthoritote  juris  Cifflis,  lib.  9,  oip.  8,  part  S» 
§18. 
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i,  where  they  can  be  decided  on  rational  prin- 
ciples, without,  being  absurdly  fettered,  as  in  Eng- 
land, by  common  law. 

To  form  a  distinct  notion  of  the  jurisdiction  of  the 
Court  of  Session  with  respect  to  fpreign  matters,  it 
may  be  proper  to  state  succinctly  its  different  juris- 
dictions, and  to  ascertain  the  limits  of  each.     Consi- 
dered as  a  court  of  common  law,  those  actions  only 
belong  to  it  where  the  cause  of  action  did  arise  in 
Scotland.    With  regard  to  persons,  this  court  was 
originally  limited  like  the  courts  of  common  law  in 
England :  it  had  no  authority  over  any  man  but  dur- 
ing the  time  he  was  locally  in  Scotland.    But  in  this 
respect  the  court  hath  in  latter  times  acquired,  by 
prescription,  an  enlargement  of  jurisdiction ;  every 
Scotchman,  at  home  or  abroad,  is  subjected  to  the 
jurisdiction  of  the  court ;  and,  when  abroad,  may,  by 
a  citation  at  the  marketrcross  of  Edinburgh,  pier  and 
shwe  of  Leith,  be  called  to  defend  ii^  any  action  be- 
fore the  court.*    In  the  next  place,  considering  this 
court  as  a  court  of  equity,  empowered  to  supply  the 
defects  and  mitigate  the  rigour  of  common  law,  its 
jurisdiction  is  and  must  be  the  same  with  w)iat  it  en- 
joys as  a  court  of  common  law.     To  give  it  a  more 
extensive  jurisdiction  would  be  useless ;  and  to  con- 
fine it  within  narrower  bounds  would  pot  fully  an- 
swer the  end  of  its  institution,  which  is  to  redress 
common  law  when  justice  demands  redress.     In  the 
last  place,  this  court,  with  relation  to  foreign  mat- 
ters, has  the  same  jurisdiction  over  persons  that  it 
has  as  a  court  of  common  law  or  of  equity.    And, 
accordingly,  the  court  had  no  difficulty  to  sustain  a 
process  for  payment  of  an  account  contracted  at 

*  See  Statute-law  of  Scotland  abridged^  note  7. 
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€ail]pT«!re  f isi  ZMla&d,  though  ^e  defendafiC,  a  SctitA 
ner^hant  regiding  tiiere,  was  not  in  this  covmtry  way 
time  during  the  suit.* 

The  rales  that  govern  the  Sescrimi  as  a  eonrt  fior 
ft)reign  matters,  are  the  same  that  govern  it  as  a 
xsowrt  of  equity ;  for  these  rules  are  d^v^d  from  die 
^ndples  of  justice.  But  it  must  net  be  held  thai 
these  rules  are  affiled  precisely  in  the  same  maaaer : 
M  a  court  of  equity,  the  Session  wiU  not  v^iture  to 
interpose  against  common  law,  unless  authorised  by 
some  general  rule  of  equity  that  is  apj^cable  to  aU 
tsases  of  the  kind ;  but  as  to  fordgn  matters^  wipd 
belong  sot  to  connnon  law,  every  case  must  be  judg* 
ed  upon  its  own  merits.  And,  therefore,  the  comt 
here  is  less  «ider  restraint,  than  in  supplying  t)K 
defects  of  common  law,  or  in  correcting  its  rigoiur. 

Though  with  respect  to  fweign  matters,  there  i^ 
strictly  speaking,  but  one  rule  for  judging,  namdy, 
natural  justice ;  yet  this  rule,  in  its  a{^Ucal;ion  to 
diflerent  matt^!s,  brings  out  very  different  eondu- 
sions.  And  should  one  undertake  to  unfcdd  all  the 
various  cases  to  which  the  rule  may  be  apfdied,  the 
work  would  be  endless.  Avoiding,  therefore,  this 
endless  task,  I  confine  my  speculations  to  some  few 
leading  cases  that  have  been  debated  in  the  Court  of 
Session ;  and  these,  for  the  sake  of  perspicuity,  shall 
be  divided  into  different  sections. 

*  June  ij,  1760,  Hag  eonira  Tennoit 
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SECT.  I. 

Penmi&iaeliimBjbundBd  mtfareign  coMmmU^  deeda, 

or/aeta. 

a^ccORDiNO  to  the  principles  above  laid  down,  a 
Ibraigner's  covenant  irill  produce  an  acti<m  against 
^im  here,  provided  he  be  Ibundin  Scotland.  It  would 
be  a  great  defect  in  law,  were  there  no  redress  against 
a  foreigner  who  retires  with  his  effects  to  this  coun« 
%rjt  in  order  to  screen  himself  from  debts  contracted 
at  home.  But  a  momentary  residence  here  wiU  not 
presume  against  him :  he  cannot  be  called  into  court 
till  a  domicil  be  fixed  upon  him  by  a  residence  of 
tarty  days.  The  Court  of  Session,  accordingly,  re- 
fused to  sustain  an  action  brought  by  one  foreigner 
against  another  for  payment  of  debt  contracted  a- 
hroad ;  for  the  parties  were  here  occasionally  only, 
and  the  debtor  had  no  domicil  in  Scotland.*  A  fo- 
reigner 16  subjected  to  our  courts  for  a  crime  com*- 
mitted  here,  or  a  contract  made  here ;  but  to  subject 
him  instantly  to  answer  for  a  debt  contracted  abroad, 
would  put  it  in  the  power  of  malice  to  confine  a 
man  at  home.  Our  law,  for  the  facility  of  travelling, 
requires  a  residence  of  forty  days  to  subject  a  fo- 
reigner to  our  courts. 

When  a  foreign  bond,  stipulating  the  interest  of 
the  cotmtry  where  granted,  is  made  the  foundation  of 
a  process  here,  it  has  been  doubted,  whether  that  in*- 
terest,  or  the  legal  interest  of  this  country,  ought  to 
be  decreed.  This  doubt  is  easily  solved.  An  agree- 
ment to  pay  the  interest  of  the  country  where  the 

*  Haddington,  Nov.  ftS,  I6IO,  Vernor  contra  Elviei. 
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money  is  borrowed,  is  undoubtedly  binding  in 
science,  and,  therefore,  ought  to  be  made  effectual  in 
every  country.    Nor  do  we  meet  with  any  obstrac- 
tion  in  the  Scotch  statutes  regulating  the  int^^st  of 
money,  which  are  not  intended  to  reach  foreign  in- 
terest.    And  this  accordingly  is  the  rule  in  the  law 
of  England.*    Hence  it  appears,  that  the  Court  of 
Session  erred  in  refusing  the  interest  of  10  per  cemL 
upon  a  double  bond  executed  in  Ireland,  and  in  re- 
stricting the  penal  part  of  the  bond  to  6  per  cent,  the 
legal  interest  here.f    This  error  will  be  no  less  evi- 
dent  from  another  consideration.     The  penalty  of  a 
double  bond  put  in  suit  here,  ought  to  be  sustained 
to  the  extent  of  damage  and  costs  of  suit :  but  the 
damage  is  plainly  the  interest  of  the  country  where 
the  money  is  lent ;  because,  had  payment  been  duly 
made,  the  money  again  lent  out  would  have  produ- 
ced  that  interest.  For  the  same  reason,  supposing  the 
rate  of  interest  to  be  lower  in  England  than  here, 
our  judges,  in  relieving  from  the  penalty  of  a  double 
bond,  will  make  the  English  interest  the  rule ;  for 
the  lender  could  not  have  a  view  to  greater  interest 
than  that  of  his  own  country. 

The  case  is  different  where  interest  is  stipulated 
greater  than  is  permitted  in  the  locue  coniraetAn. 
Such  stipulation  is  usury  in  that  country,  and  a  moral 
wrong  every  where :  I  say  a  moral  wrong,  because, 
as  every  man  is  bound  to  give  obedience  to  the  laws 
of  his  own  country,  it  is  a  moral  wrong  to  transgress 
these  laws.|  When  action,  therefore,  is  brought  in 
a  foreign  country  for  payment  of  the  stipulated  in- 

*  Abridg.  cases  in  equity,  ch.  S6,  sect.  E»  §  1. 
t  Fountainhall,  Jan.  27, 1710/ Savage oontraCmg, 

X  See  SMprd,  p.  %M. 
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terest,  it  would  be  unjust  to  make  a  daim  founded 
on  an  immoral  paction ;  and  the  judge  who  should 
sustain  the  claim,  would  be  accessary  to  the  wrong. 
But  now,  admitting  that  the  interest  stipxilated  ought 
not  to  be  sustained,  it  comes  next  to  be ,  considered, 
whether  the  interest  of  the  locus  contract^  should  be 
the  nde,  or  that  of  the  country  where  the  action  is 
brought,  or,  lastly,  whether  interest  should  be  reject- 
ed altogether.  This  is  a  puzzling  question.  One, 
at  first  vie\i^  will  naturally  reject  interest  altogether, 
as  a  just  punishment  for  the  wrong  done.  But  it  is 
not,  clear,  that  a  judge  can  punish  for  a  wrong  com- 
mitted in  a  foreign  country.  One  thing  indeed  is 
dear,  that  action  cannot  be  sustained  upon  the  im- 
moral stipulation;  and,  therefore,  if  there  be  any 
daim  for  interest,  it  must  be  upon  the  maxim.  Nemo 
debet  locupletari  aliend  Jacturd.  This4eads  the  mind 
to  the  interest  of  the  locus  contractus ;  and  I  incline 
to  be  of  opinion  that  that  interest  is  due. 

Under  the  head  of  covenants,  marriage  comes  ce- 
lebrated abroad.  The  munidpal  law  of  Scotland, 
regulating  the  solemnities  of  marriage,  respects  no 
marriage  but  what  is  made  in  Scotland:  and  as 
foreign  laws  have  no  coerdve  authority  here,  such  a 
marriage  must  be  regulated  by  the  law  of  nature. 
According  to  that  law,  the  matrimonial  connection  is 
founded  upon  consent  solely ;  the  various  solemnities 
required  by  the  laws  of  different  nations,  having  no 
view  but  to  testify  consent  in  the  most  complete  man- 
ner. In  that  view,  the  solenmities  of  the  country 
where  a  marriage  is  celebrated,  ought  with  us  to  have 
great  weight ;  because  they  show  the  delib^ate  will 
and  purpose  of  the  partjies.  Justice,  however,  re- 
quires, that  a  marriage  be  held  good  here,  though  not 
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fuimal  aeewtog  te  the  law  rf  the  cwurtiy  whae  k 
was  made,  provided  the  will  and  porpoae  ^rfthe  par- 
ties to  mute  in  marriage  ekarij  appear. 

Aecordiiig  to  the  doctrine  here  laid  down,  a  eidld 
onglit  with  ns  to  be  held  Intimate  by  a  subseqneiU 
marriage,  provided  Hbe  marriage^ceremony  was  per- 
formed in  a  country  where  snch  is  the  law  ;*  becaoBe 
marriage  in  sndi  a  eoimtiy  must  import  the  wffl  of 
the  father  to  Intimate  his  bastwd  duldren.  Bst 
we  cannot  justly  give  the  same  effect  to  a  marriage 
celehrated  in  a  country  where  the  marriage,  as  in 
England,  hath  not  the  eftct  of  le^timatioB.  The 
reason  is,  that  marriage  in  that  eountiy  is  not  a  proof 
of  the  father^  will  to  legitimate. 

A  minor,  in  the  choice  he  makes  of  cnratiHS,  is  not 
confined  to  his  own  countrymen ;  and,  therefore,  a 
foreigner  chosen  curator  has  the  same  authority  hero 
with  a  native.  Neither  is  it  of  importance  in  what 
place  curators  be  chosen ;  and,  accordingly,  a  choice 
made  in  England  of  curators,  whether  English  or 
Scotch,  will  be  effectual  hero.  The  pow«^  of  a  guard- 
ian to  a  lunatic  in  England  aro  moro  limited.  The 
custody  of  the  person  of  an  English  lunatic,  and  the 
management  of  his  land-estate  in  England,  belong  to 
the  iCourt  of  Chancery ;  and  the  ChancellcMr  names 
one  guardian  to  the  person,  another  to  the  estate. 
But  the  Chancellor  having  no  power  over  a  lunatic's 
land  in  Scotland,  cannot  appoint  a  guardian  to  manage 
such  land. 

Having  discussed  civil  matters,  I  proceed  to  cri- 
minal. A  crime  committed  at  sea,  may  be  tried  by 
the  Court  of  Admiralty :  but  this  case  excepted,  no 
crime  committed  in  a  foroign  country  can  be  tried  in 
Scotland.    The  jurisdiction  of  the  Justiciary  Court 
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is  strictly  territorial,  being  confined  within  the  limits 
of  Scotland;  and  the  extraordinary  jurisdiction  of 
the  Court  of  Session,  with  respect  to  foreign  matters, 
readies  civil  ctaasas  only.  Nor  is  it  necessary,  that 
it  should  be  extended  to  crimes.  It  is  of  great  im- 
pwtaace  to  every  nation,  that  justice  have  a  free 
ooHise  every  where;  and  to  this  ^ad,  it  m  necessary, 
ikatm  every  oountry  there  be  aa  extraordinary  juris* 
diction  for  foreign  matters  as  far  as  justice  is  con- 
ccmed.  But  there  is  not  the  same  neoeasity  £Nr  an 
extraordinary  jurisdiction^  to  punish  foreign  delu^ 
quemdes :  the  proper  {rface  for  punishment,  is  where 
iiie  crime  is  committed ;  and  no  society  takes  concern 
in  any  crime,  but  what  is  hurtful  to  itself.  A  dium 
for  reparation,  arising  from  a  foreign  delinquenqr,  is 
differant:  being  founded  on  the  rules  of  common  jus- 
tice, it  is  a  dakn  that  undoubtedly  beki^  to  the  ju- 
riediction  under  conaideration.  No  man,  who  injures 
another,  ought  to  reckon  himself  aecure  any  where 
till  he  make  reparation ;  and  if  he  be  obstinate  or  re- 
fractory,  justice  requires  that  he  be  ocmipelledf  wh&p^ 
erer  found*  to  make  reparation. 

To  secure  the  effects  of  the  deceased  from  embee» 
element,  every  person  who  intcarmeddles  irregularly, 
Js,  in  Scotland,  subjected  to  the  whole  debte  of  the 
deceased,  without  limitation.  This  penal  passive 
title,  termed  vHiaus  intramiMian,  is  confined  to  in^ 
-gular  intermeddling  within  Scotland.  The  inteiv 
meddling  in  England  with  the  moveable  effects  of  a 
Scotchman,  who  dies  there,  mu$t  be  judged  by  the 
rules  of  natural  justice ;  and,  therefore,  in  this  coun- 
try, cannot  infer  any  conclusion  beyond  restitution  or 
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SECT.  11. 
JPareign  Cavemmts  and  Deeds  respecting  Land. 

In  order  to  have  a  distinct  conception  of  this  branchy 
the  extent  of  our  own  municipal  law  with  respect  to 
land  in  Scotland,  must  be  ascertained ;  for  we  are  not 
at  liberty  to  apply  the  jw  gentium,  or  the  principles 
of  natural  justice,  to  any  case  that  comes  under  our 
own  law.    As  to  this  preliminary  point,  things,  it  is 
certain,  as  well  as  persons,  are  governed  by  munici- 
pal law.    Land  in  particular,  next  to  persons,  is  the 
greatest  object  of  law ;  and  in  every  country,  the  ac- 
quisition and  transmission  of  land,  are  regulated  by 
municipal  law.    Our  law,  for  example,  with  respect 
to  the  transmission  of  land-property,  requires  writing 
in  a  certain  form.    Such  a  writing  is  held  a  good 
title  of  property,  whether  executed  at  home  or  abroad. 
A  writing,  on  the  other  hand,  in  a  form  different 
from  that  prescribed  by  our  law,  will  be  disregarded 
wherever  executed  :  for  our  law  regards  the  solemni- 
ties only,  not  the  place.    Thus,  a  testament  made  in 
England,  bequeathing  land  in  Scotland,  is  not  sus- 
tained by  the  Court  of  Session ;  because,  by  our  law, 
no  man  can  dispose  of  his  land  by  testament :  nor 
will  it  be  regarded  that  land  is  testable  in  England ; 
because  every  thing  concerning  land  in  Scotland  is  re* 
gulated  by  our  law.     In  general,  the  connection  of 
a  land-estate  with  the  territory  wh^e  situated,  is  of 
the  most'  intimate  kind :  it  bears  the  relation  of  a 
part  to  the  whole.    Thus,  every  l^al  act  concerning 
land,  the  conveying  it  inter  tivae,  the  transmitting  it 
from  the  dead  to  the  living,  the  security  granted  on 
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it_for  debt,  are  ascertained  by  the  municipal  law  of 
eyeiy  country :  and  with  respect  to  every  particular 
of  that  kind,  our  courts  are  tied  down  to  their  own 
law. 

Are  we  then  to  hold,  that  a  conveyance  of  land,  in 
a  form  diiBTerent  from  what  is  reqtured  by  us,  can 
have  no  eiSect  ?  Suppose  a  man  sells  in  England  his 
land-estate  in  Scotland,  executes  a  deed  of  convey- 
ance in  the  English  form,  and  perhaps  receives  pay- 
ment of  the  price:  such  conveyance,  not  being  in 
the  form  required  by  the  law  of  Scotland,  will  not 
have  the  effect  to  transfer  the  property.   But  has  the 
purchaser  any  claim  in  Scotland  against  the  vender  ? 
None  at  common  law ;  because  a  court  of  common 
law  huth  not  authority  to  transform  an  actual  dispo- 
sition into  an  obligation  to  dispone.    But  such  dainT 
is  supported  in  equity :  because  where  a  man,  in  or- 
der to  transfer  his  land  to  a  purchaser,  executes  a  dis- 
position, which  is  afterward  discovered  to  be  imper- 
fect, it  is  his  duty  to  execute  a  perfect  one ;  and  if 
he  be  refractory,  it  is  the  duty  of  ^  a  court  of  equity 
to  compel  him,  or  to  supply  his  place.    If  the  action 
be  laid  within  the  territory  where  the  land  is  si- 
tuated, the  judge,  in  default  of  the  disponer,  may  ad- 
judge the  land  to  the  plaintiff :  if  in  any  other  terri- 
tory, all  that  can  ensue  is  damage  for  not  performance. 
I  illustrate  this  doctrine  by  a  similar  case.    A  dispo* 
sition  of  land,  within  Scotland,  without  procuratory 
or  precept,  will  not  b^  regarded  at  common  law :  but 
a  ciourt  of  equity,  attentive  to  justice,  will  interpose 
in  behalf  of  the  purchaser,  by  adjudging  the  land  to 
him.     Thus,  with  respect  to  an  informal  convey- 
ance of  land  within  Scotland,  the  session  acts  as  a 
court  of  equity ;  and  it  acts  as  an  extraordinary  court 
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finr  fareigB  matters^  vhere  a  ooareyanoe  ia  executed 
abroad  aocording  to  the  law  of  the  place. 

A  covenant  waa  executed  in  Eii^land  belveen 
two  brothers,  agreeing,  that  failing  the  children,  tlM 
estate  of  the  deceased  should  go  to  the  survivor. 
The  brother,  who  first  deceased^  had  a  land-estate  in 
Seotkmd,  a  part  of  which  he  had  gratuitously  aliened 
in  defraud  of  the  covenant.  A  redaction  was  brought 
of  this  gratuitous  deed  hy  the  surviving  brother,  and 
the  covenant  was  sustained  as  a  good  title  in  the  r^ 
dnction.    The  covenant,  tlumgh  it  had  not  the  for- 
malities of  the  law  of  Scotland,  was,  however,  good 
evidence  of  the  agreement ;  an^  as  the  deceased  bre>- 
thcr  had  done  a  moral  wrong  in  transgressing  the 
agreement,  justice  required  that  the  wrong  should 
be  redressed,  whidi  was  don^  by  voiding  the  gratui« 
/  tons  deed.*    But  in  a  later  case,  the  court  deviated 
from  the  foregoing  principle  of  justice.    A  dispoei-* 
tion  of  an  heritable  jurisdiction  in  Scotfamd,  executed 
in  ESi^land  according  to  the  English  form,  was  not 
sustained  even  against  the  granter,  to  compel  him  to 
execute  a  more  formal  disposition.!    This  was  act« 
ingas  a  court  of  common  law.    And  it  must  not  pass 
unobserved,  that  the  accumulating  dtflerent  jurisdic- 
tions  in  the  same  court,  occasions  frequently  mis- 
takes of  this  nature ;  which  are  avoided  in  countries, 
where  different  jurisdictions  are  preserved  distinct 
in  different  courts. 

*  Forbes^  July  5,  1706,  Cmungham  contra  Lady  SeoipiU. 
t  Febroary  nftg,  Earl  of  Dalkeith  conira  Book. 
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SECT.  III. 

Mweahles^  Domestic  and  Foreign^  and  their  legai 

Effects. 

liOCAL  sitnatioii  is  essential  to  a  moveable  no  tesa 
than  to  land :  we  cannot  even  conceive  a  horse  or  a 
flhqi»  but  88  existing  in  a  certain  place;  In  a  legal 
view^  a  moveable  situated  within  a  certain  territory^ 
is  subjected  to  the  judge  of  that  territory;  and  eveiy 
action,  claiming  the  property  or  possession  of  if,  most 
be  brought  before  that  judge.  Warrant  for  ezecu-> 
tion  must  be  granted  by  the  same  judge,  as  no  other 
judge  has  authority  over  it. 

It  is  a  different  question,  by  what  law  the  ju^ 
oD^t  to  regulate  his  proceedings,  whether  by  the  law 
of  his  own  country,  or  by  what  other  law.  About 
this  question  writers  have  differed  widely.  Some 
are  of  opinion,  that  moveables  nam  habent  sequdam^ 
meaning,  that  without  regard  to  their  local  situation, 
they  are  to  be  held  as  belonging  to  the  country  of 
the  proprietor,  and  to  be  subjected  to  the  law  of  that 
country.  Others,  averse  to  fiction,  are  of  opinion, 
that  moveables,  like  land,  ought  to  be  governed  by 
the  law  of  the  country  where  actually  situated.  Opi- 
nions, so  diflferent,  are  an  incitement  to  trace  this 
subject  to  its  fbuntam-head,  if  it  can  be  traced.  That 
eadi  of  these  opinions  may  be  r^ht  in  particular 
esses,  is  probable ;  for  otherwise  they  would  not  be 
adopted :  but  I  suspect,  that  neither  of  them  will 
hold  in  general,  and  in  every  case.  I  take  first  un- 
der consideration  moveables  accessory  to  an  immove- 
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able  subject,  the  furniture  of  a  dwelling^Louse,  the 
stocking  of  a  farm,  goods  in  a  shop  for  sale,  the  im- 
plements of  a  manufacture,  which  may  be  termed 
permanent  moveables.  These  are  naturally  consider* 
ed  as  belonging  to  the  same  country  with  the  prin- 
cipal subject,  and  to  be  governed  by  the  same  law. 
This  view  may  be  enlarged,  by  comprehending  under 
permanent  moveables,  every  moveable  that,  like  those 
above  mentioned,  have,  beside  local  situation,  aame 
connection  with  a  country.  So  far  the  latter  opinion 
appears  the  best  founded.  And  that  this  way  of 
thinking  has  long  prevailed  in  Scotland,  is  made  evi- 
dent by  the  act  88,  pari.  14S6,  enacting,  ''  That 
**  when  a  Scotchman  dies  abroad  non  ammo  rema^ 
'<  nendij  his  Scotch  effects  must  be  confirmed  in  Scot- 
«  land."  Nor  will  it  alter  the  rule,  that  the  proprie- 
tor happens  to  be  a  foreigner.  The  succession  to  an 
immoveable  subject  is  not  affected  by  that  drcum- 
stance :  and  it  is  natural  that  an  accessory  should  go 
along  with  its  principal :  the  thinking  mind  cannot 
readily  yield  to  a  separation  of  things  intimately  con- 
nected, to  regulate  the  succession  of  the  immoveaUe 
part  by  the  law  of  the  country  to  which  it  belongs, 
and  of  the  moveable  part  by  the  law  of  the  proprie- 
tor's country.  This  argument  must  appear  in  a  strong 
light  where  both  parts  belong  to  a  foreigner ;  and 
it  can  make  no  solid  difference  that  the  moveable 
part  only  belongs  to  him.  We  adhere  to  this  doc- 
trine in  .practice.  Letters  of  administration  from 
the  Prerogative  Court  of  Canterbury  will  not  be 
sustained  as  a  title  to  effects  in  Scotland  that  be- 
longed to  the  deceased,  even  though  granted  to  those 
who  are  next  in  kin  by  the  Scotch  law.  The  powers 
of  that  court  are  confined  within  its  own  territory ; 
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and  Scotch  effects  must  be  confirmed  in  Scotland.  In 
England,  a  bastard  enjoys  the  privilege  of  making  a 
testament,  which  obtains  not  here.  And,  according* 
I7,  notwithstanding  a  testament  made  by  an  English 
bastard,  his  moveables  here  were  escheated  to  the 
crown.*  A  nuncupative  will  is  sustained  in  Eng- 
land ;  but  it  will  not  darry  Scotch  moveables,  writ 
with  us  being  necessary  to  convey  moveables  from 
th^  dead  to  the  living.f  But  the  nomination  of  an 
executor  by  the  proprietor  in  his  testament,  being 
effectual  all  the  world  over  jure  gefUium,  will  be  sus« 
tained  here. 

Moveables  that  are  not  connected  with  an  im- 
moveable subject,  nor  in  any  way  connected  with  a 
country  or  territory,  but  merely  by  local  situation, 
may  be  termed  tratisient  moveables ;  moveables,  for 
example,  that  a  proprietor  carries  about  with  him^ 
his  watch,  his  jewels,  his  garments,  the  money  in  his 
pocket,  his  horses,  his  coach,  and  such  like.  These 
so  far  coincide  with  permanent  moveables,  as  that 
every  question  concerning  them  must  be  determined 
by  the  judge  of  the  territory  where  they  actually 
are.  But  it  follows  not  that  the  law  of  that  territory 
ought  to  be  the  rule.  By  their  intimate  connection 
with  the  proprietor,  the  law  of  his  country  ought  to 
prevail.  A  gentleman,  in  the  course  of  travelling, 
traverses  many  foreign  territories.;  and  haj^ns  to 
die  .suddenly  within  one  of  them.  What  a  strange 
law  would  it  be  that  his  succession  should  depend  on 
such  an  accident  ?  The  nature  of  man  is  averse  ta 
chance :  we  love  to  rest  on  general  principles  and 
permanent  facts,  rejecting  circumstances  daily  and; 

*  H«d4iiigton,  l8t  Feb.  l6ll^  PunreB  contra  Chisholm. 
t  Stair,  19th  Jan.  1665,  Shaw  contra  Lewins. 
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Junaif  Tuying:    A  SratduBaii  otMBfls  tlfte  botda, 
paiposmg  to  return  home  in  a  week  ;  baft  dies 
de&Iy  in  the  BngUrfi  side  bf.a  fiill  fiNm  km 
Hh  tmnaient  effiscts,  by  dus  wckkat, 
Eng^d ;  hot  it  woaM  derogate  from  the  dignity  of 
law  to  lay  any  wei^t  on  that  drcomatanee ;  and 
laying  it  aside,  what  other  role  is  there  to  SoSkarn 
but  to  rq;nlate  the  saoccssioa  by  the  law  of  Soot- 
land?    lliese  eflTeds  were  carried  by  the  proprietor 
firom  Scotland :  he  purposed  to  carry  them  back  tt 
the  same  country;   and  it  is  no  wide  stretch  of 
thought  to  consider  them  as  still  continuing  there 
The  English  judges,  accordingly,  considering  thos 
lo  be  Scotdi  effects,  will  prefer  those  who  are  fay  the 
Scotch  law  next  in  kin  to  die  decea8ed.(ff)    Here  At 
opinion,  making  the  law  of  the  proprietor's  oodmtrj 
the  rule  of  succession,  appears  the  best  founded. 
This  case  demands  peculiar  attention :  here  judges 
are  led  to  found  their  decisions,  not  on  their  own 
law,  nor  on  the  Jus  gentium^  but  on  the  municipal 
law  of  another  country.    A  ship  is  another  example 
of  transient  moveables.    While  it  is  abitmd  on  a 
trading  voyage,  the  prc^rietor  dies  at  home.    The 
ship  is  under  a  foreign  jurisdiction ;  but  when  claim- 
ed there,  the  judge,  rejecting  the  casual  drcumstanoe 
of  local  situation,  will  consider  it  as  belongii^  to  the 
country  of  the  proprietor,  and  will  adjudge  it  to  thoee 
who  have  right  by  the  law  of  that  oomrtry.    A 

(a)  It  may  erette  at  fint  aome  iMckwardiwss  of  opaiion  to  find 
A  rul«  of  tucoeflflion  founded  upon  an  obsous  mental  operatian; 
but  the  argument  will  acquiire  weigbt,  on  qonsultbg  the  Eaaajs 
on  British  Antiquities,  essay  4,  where  will  be  found  many  miss 
of  succession  built  upon  foundations  still  more  dender  than  that 
mentioned  above. 
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Frenchman  consigns  goods  in  Edinburgh^  to  be 
posed  of  for  his  bdioof ;  but  dies  before- the  eomnush 
sion  is  executed.  l%e  succession  to  these  goods 
ought  to  be  governed  bjr  the  low  of  France ;  and  tho 
C!ourt  of  Session,  as  havii^  jurisdiction  in  ford^ 
matters,  will  decree  accordingly.  In  general,  such 
moveables  are  held  to  be  foreign  moveables,  convejr^ 
able  inter  mvos,  and  from  the  dead  to  the  livis^,  ais 
cording  to  the  lair  of  the  proprietor's  country.  An 
assignment  by  the  foreign  proprietor,  formal,  accord^ 
ing  to  the  lex  loei,  will  be  sustained  here  to  carry 
such  moveables.  And  if  they  belonged  to  an  Eng«* 
lishmany  letters  of  administration  affcer  his  death  will 
be  here  a  valid  title,  without  necessity  of  confirma* 
tion. 

Upon  the  whole,  comparing  permanent  and  transi- 
ent moveables,  the  local  situal^ion  of  the  former  pqinta 
out  the  judge,  without  regarding  the  proprietor's 
country.  But  as  to  the  latter,  the  proprietor's  coun- 
try points  out  the  judge,  without  regarding  the  local 
situation. 

Where  a  Scotchman,  occasionally  in  England,  dies 
there  intestate,  the  Court  of  Session,  acting  as  a  court 
of  common  law,  will  adjudge  his  moveables,  situated 
in  Scotland,  of  whatever  kind,  to  those  who  are  next 
in  kin,  accordii^  to  our  law.  But  his  transient 
moveables,  locally  in  England,  must  be  claimed  from 
the  English  judges ;  who,  acting  as  a  court  for  fo- 
reign matters,  ought  to  govern  themselves  by  the  law 
of  Scotland ;  which  brings  in  the  relict  for  her  share. 
But  what  if  he  have  made  a  will,  dividing  his  move- 
ables among  his  blood-relations,  leaving  nothing  to 
his  wife  ?  Her  ccmtract  of  marriage  affords  an  effec- 
tual daim  against  him,  whidi  he  cannot  evadie  by  any 

9  I  2 
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voluntary  deed.  And  even  without  a  contract,  as 
the^W  rdickB  is  established  by  the  law  of  Scotland 
beyond  the  power  of  the  husband  to  alter,  she  ought 
to  have  her  proportion  of  these  transient  moveables* 
as  the  English  judges  are  in  this  case  bound  by  the 
law  of  Scotland,  not  by  their  own.  To  fortify  this 
doctrine,  I  urge  the  following  argument.  Where  two 
persons,  joining  in  marriage,  are  satisfied  with  tite 
legal  provisions,  there  is  no  occasion  for  a  contract ; 
and  the  parties  may  be  held  as  agreeing,  that  the  law 
of  the  land  shall  be  the  rule.  It  is  in  effect  the  same 
as  if  the  parties  had  subscribed  a  short  minute,  bear-^ 
ing,  that  the  jus  relicUB  and  every  other  particular 
between  them  should  be  regulated  by  the  law  of  their 
country ;  and  such  an  agreement,  expressed  or  im- 
plied, must  be  binding  all  the  world  over,  to  support 
the  relict's  claim  against  the  testament  of  a  deceased 
husband. 

'  It  may,  however,  happen,  that  two  persons  care-- 
lessly  join  in  marriage,  having  an  object  in  view  very 
distant  from  a  legal  provision.  Law  does  not  admit 
of  a  presumption  against  rational  conduct.  But 
though  it  should  be  admitted,  it  will  not  avail.  As 
every  man  is  bound,  in  conscience,  to  obey  the  laws 
of  his  country,  the  husband,  when  disposed  to  think, 
will  find  his  wife  entitled  by  that  law  to  the  Jus  re- 
lieta :  and  will  see  that  an  attempt  to  disappoint  her 
would  be  against  conscience.  This  must  be  evident 
to  him,  when  at  home ;  and  it  must  be  equally  evi«- 
dent,  that  change  of  place  cannot  relieve  him.  At 
any  rate,  the  Jus  relictte  must  have  its  effect  as  to  his 
moveables  in  Scotland ;  and  it  would  not  be  a  little 
heteroclete  that  his  transient  effects  should  be  with- 
Irawn,  for  no  better  reason  than  that  they  happen 
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amdentaUy  to  be  in  a  foreign  country  where  the  jus 
reUcUe  does  not  obtain. 


SECT.  IV. 

X)ebt8,  whether  regulated  by  the  Law  of  the  Credit' 
or^s  Country 9  or  that  of  the  Debtor. 

Debts  due  by  people  of  this  country  to  foreigners, 
make  another  branch  of  the  extraordinary  jurisdic- 
tion of  the  Court  of  Session  concerning  foreign  mat- 
ters. The  form  of  conveying  such  debts  inter  vivos, 
of  transmitting  them  from  the  dead  to  the  living,  of 
attaching  them  by  execution,  &c.  have  not  hitherto 
been  brought  under  general  rules ;  and  our  judges 
are  ever  at  a  loss  by  what  law  these  particulars  ought 
to  be  governed,  whether  by  our  law,  by  that  of  the 
country  where  the  creditor  resides,  or  by  the^'ii^^^- 
tium.  In  order  to  remove  this  doubt,  authors  and 
lawyers  are  strongly  disposed  to  assimilate  debts  to 
land,  by  bestowing  upon  them  a  local  situation  *:  and 
yet  this  fiction,  bold  as  it  is,  removes  not  the  doubt ; 
for  still  the  question  recurs,  Where  is  the  debt  sup- 
posed to  exist,  whether  in  the  territory  of  the  credit- 
or, or  in  that  of  the  debtor.  Considering  a  debt  as 
a  subject  belonging  to  the  creditor,  it  seems  the  more 
patural  fiction  to  place  it  with  the  creditor  as  in  his 
possession ;  and  hence  the  maxim,  Mobilia  non  ha- 
bent  sequelam.  Others  are  more  disposed  to  place  it 
with  the  debtor ;  a  thought  suggested  from  consider- 
ing, that  the  money  must  be  demanded  from  the  debt- 
or, and  that  upon  his  failure  the  suit  for  payment 
must  be  in  his  Jorum.  ^ 
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It  is  unnecessaiy  to  bestow  words  upon  pgoving» 
that  a  debt  is  not  a  carpus  to  be  capable  of  locopoai* 
tion,  but  purely  a  Jus  incarporale.  Rejecting  then 
fictions,  which  never  tend  to  sound  knowledge,  let 
us  take  things  as  they  are,  and  endeavour  to  draw 
light  irom  the  nature  of.  the  subject.  As  here  there 
are  two  persons  connected,  a  debtor  and  a  creditor, 
living  in  different  countries,  and  subjected  to  differ- 
ent laws,  it  at  first  sight  may  appear  a  puzzling  ques- 
tion.  What  law  ought  to  govern,  whether  tkat  of  the 
debtor  or  of  the  creditor?  One  thing  is  evident,  diat 
every  question  concerning  a  subject,  moveable  or  im^ 
moveaUe,  must  be  determined  by  the  ju^^,  whOM 
legal  powers  extend  over  that  subject ;  and  that  exfr- 
cution  must  be  awarded  by  him  <mly.  The  anm 
tnle  applies  to  debts,  according  to  the  marim,  Aetor 
sequifurjbrum  rei;  whence  it  nei^essarily  fbllows, 
that  the  form  of  the  action^  the  method  of  procedn^, 
and  the  manner  of  execution,  must  all  be  regulated 
by  the  law  of  the  country  where  the  action  i»  faroughi. 
But  though  there  can  be  no  doubt  about  the  judge, 
it  may  be  a  doubt  what  ought  to  be  his  rule  in  de^ 
termining  questions  concerning  the  subject.  With 
respect  to  that  question,  I  submit  the  following  hints. 
When  the  creditor  makes  a  voluntary  conveyance,  it 
is  to  be  expected  that  he  should  speak  in  the  style 
And  form  of  his  own  country ;  and  consequently,  that 
the  law  of  his  own  countiy  should  be  the  rule  here. 
It  would  indeed  be  strangely  heteroclete  to  subject 
him  to  the  forms  of  the  debtor's  countiy,  of  whidi 
he  is  ignorant,  especially  if  the  debtor  have  a  wan- 
dering disposition.  In  a  word,  the  will  of  a  propde- 
tor  or  of  a  creditor,  is  a  good  title  Jure  gentmrn,  that 
ought  to  be  effectual  every  where.    Thus,  an  assign- 
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ment  made  by  a  creditor  in  Scotland^  according  to 
OUF  form,  of  a  debt  due  to  him  by  a  person  in  a  fo- 
reign country,  ought  to  be  sustained  in  that  country 
as  a  good  title  for  demanding  payment :  and  a  fo- 
reign assignment  of  a  debt  due  here^  regular  accord-? 
ing  to  the  law  of  the  country,  ought  to  be  sustained 
by  our  judges.  A  foreign  assignment  cannot  at  any 
rate  be  subjected  to  the  regulations  of  our  act  1681> 
for  preventing  forgery,  nor  to  any  other  of  our  re- 
gulations ;  because  these  regard  no  deeds  but  what 
are  executed  in  Scotland. 

A  judicial  conveyance,  or  legal  execution,  will  fall 
more  naturally  to  be  explained  in  the  last  section. 
The  only  remaining  point  is  to  examine  by  what  law 
the  creditor's  succession  is  to  be  governed.  Debts  are 
part  of  the  creditor's  funds,  and  at  his  disposal.  His 
alienations  for  a  valuable  consideration  must  be  every  ' 
where  effectual,  and  even  his  donations.  It  iis  in  his 
power  alone  to  regulate  his  succession ;  and  if  he 
make  a  will,  it  must  be  effectual.  But  what  if  he 
die  intestate ;  whether  must  the  law  of  his  country 
be  the  rule,  or  that  of  the  debtor  ?  The  former  un- 
doubtedly. A  man  who  dies  intestate,  is  understood 
to  adhere  to  the  legal  succession ;  for  otherwise  he 
would  make  a  wilL  Therefore  those  who  are  heirs 
by  the  law  of  his  own  country  ought  to.be  prefeired, 
according  to  his  implied  will.  The  express  will  of 
the  deceased  creditor  must  have  that  effect ;  and  his 
implied  will  ought  to  have  the  same  effect.  The 
debtor  has  no  concern  but  to  pay  safely ;  the  law  of 
his  domicil  will  secure  him  as  to  that  point :  with  re^ 
gard  to  the  creditor's  succession,  it  can  have  no  au-> 
thority.  Thus^  in  a  competition  between  the  brother 
and  the  nephew  of  Captain  William  Brown,  who  died 
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in  SootlaQd,  his  native  country^  intestate  and  without 
children,  concerning  moveable  debts  due  to  the  Cap^ 
tain  in  Ireland,  the  brother  was  preferred  as  next  in 
kin  by  the  law  of  Scotland ;  though  by  the  laws  of 
England  and  Ireland,  which  admit  the  Jus  repfw^ 
sentationis  in  the  succession  of  moveables,  a  nephew 
and  niece  have  the  same  right  with  a  brother  and 
sister.* 

From  what  is  said  it  will  appear,  that  debts  diflfer 
widely  from  land  and  from  moveables.   It  is  in  vain 
to  claim  the  property  of  any  subject,  unless  the  title 
of  property  be  complete  and  strictly  f(«inal.    An 
equitable  title,  in  opposition  to  one  that  is  l^gal,  can 
never  found  a  real  action :  it  cannot  have  a  stronger 
effect  than  to  found  an  action  against  the  proprietor 
to  grant  a  more  formal  right ;  or  in  his  default,  that 
the  court  shall  grant  it.    But  in  the  case  of  a  debt» 
where  the  question  is  not  about  property,  but  about 
payment,  an  equitable  title  coincides  in  a  good  mea* 
sure  with  a  legal  title.    An  assignment  made  by  a 
foreign  creditor,  according  to  the  formalities  of  his 
country,  will  be  sustained  here  as  a  good  title  for  de- 
manding payment  from  the  debtor :  and  it  will  be 
sustained  even  thpugh  informal,  provided  it  be  good 
Jure  gentium ;  that  is,  provided  it  appear  that  the 
creditor  really  granted  the  assignment.    Such  effect 
hath  an  equitable  title .;  and  a  l^;al  title  can  have  no 
stronger  effect. 

It  must,  however,  be  admitted,  that  an  equitable 
title  hath  not  so  complete  an  effect  in  a  competi- 
tion. Suppose  an  English  creditor  grants  an  as- 
signment in  the  English  form,  of  a  debt  due  to 

*  No?.  28, 1744,  Brown  of  Bttrdcon<^JdmfiK0wn,nMNiiiBt 
in  Ediabufgh. 
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him  in  Scotland :  this  assignment,  though  it  trans-< 
fer  not  they'f^r  crediti  to  the  assignee,  is,  however,  an 
order  upon  the  debtor  to  pay  to  the  assignee.  But 
such  assignmentt  even  though  the  first  in  order  of 
time,  will  not  avail  against  a  more  formal  assignment 
taken  Inmdfide^  and  regularly  intimated  to  the  debt- 
or. An  equitable  title  may  be  good  against  the  grant- 
or ;  but  can  never  b/s  sustained  in  a  competition  with 
a  legal  title,  where  both  parties  are  in  pari  Cdsu. 

I  conclude  this  section  with  applying  to  debts 
what  is  observed  with  respect  to  moveables  in  the; 
section  immediately  foregoing.  The  nomination  of 
an  executor  in  a  testament,  is  an  universal  title  which 
ought  to  be  sustained  every  where ;  and  is  always 
sustained  in  the  Court  of  Session  to  oblige  debtors  in 
this  coimtry  to  make  payment.*  But  an  executor* 
dative,  with  letters  of  administration,  hath  not  a  title 
jto  sue  for  payment  extra  territorium.  And  the  same 
is  the  case  of  a  guardian  to  a  lunatic*s  estate  named 
in  England  by  the  Chancellor :  he  has  no  title  to  sue 
for  payment  of  the  lunatic'0  debts  in  Scotland,! 


SECT.  V. 
For^gn  JEvidence. 

XJiNBER  this  head  come  properly  foreign  writs ;  be- 
cause no  writ,  where  there  is  wanting  any  solemnity 
of  the  law  of  Scotland,  can  be  effectual  here  to  any 
purpose  but  as  evidence  merely.  And  as,  among 
.civilized  nations,  the  solemnities  required  to  make  a 

*  Durie,  Feb.  l6S7»  Lawson  cotUra  Kella 

t  June  21^  1749i  Morison,  &€•  contra  Earl  of  Sutherland, 
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writ  effectual,  are  «iich  as  give  sufficient  evideuoe  of 

will,  it  is  established  as  a  rule  with  us.  That  god* 

tracts,  bonds,  dispositions,  and  other  writs,  executed 

according  to  the  law  of  the  place,  are  probative  in 

this  country.   Thus,  action  is  always  sustained  upon 

a  foreign  bond  having  the  formalities  of  the  place 

where  it  was  granted:*  and  an  extract  of  a  bond 

from  Bourdeaux,  subscribed  by  the  tabellion  only^ 

and  bearings  that  the  bond  itself,  subscribed  by  the 

granter,  was  inserted  in  his  register,  was  sustained, 

being  secundum  consuetudinem  loci.\   Depositions  of 

witnesses  taken  aln^oad  upon  a  commission  from  the 

Court  of  Session,  were  sustained  here,  though  sul^ 

scribed  by  the  commissioners  and  clerk  only,  not  by 

the  witnesses,  such  being  the  form  in  the  country 

where  the  depositions  were  taken.  X 

'    The  same  rule  obtains  even  though  the  foreign 

bond  bear  a  clause  for  registering  in  Scotland.  This 

circumstance  shows,  indeed,  that  the  creditor  had  it 

in  view  to  make  his  claim  effectual  in  Scotland ;  but 

it  weakens  not  the  evidence  of  the  bond,  which, 

therefore,  will  be  a  good  instruction  of  the  claim.  ^ 

By  the  law  of  England,  payment  of  monej^  may  be 
proved  by  witnesses  ;  and,  therefore,  the  same  proof 
will  be  admitted  here  with  respect  to  payment  said 
to  be  made  in  England.  For  our  act  of  sederunt 
confining  the  evidence  to  writ,  ||  regards  no  payment 
but  what  is  made  in  Scotland ;  and  it  would  be  un- 

*  Haddington,  Jan.  J9,  I610,  Fortune  conira  Shewan. 
t  Home^  Feb.  1682,  Davidson  contra  Town  of  Edinburgh. 
i  Fountainhall,  March  19,  1707»  Cummin  eonlra  Kennedy.- 
f  Home^  Feb.  I4f,  1721,  Junquet  k  Pine  contra  Creditors  of 
Lord  Sempill. 
II  Historical  Law*tractt,  tract  2. 
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just  to  deprive  a  man  of  that  evidence  which  the  law 
of  his  own  country  made  him  rely  on.  Accordingly, 
in  every  suit  here  upon  an  English  bond,  the  defence 
of  pa3rment  alleged  made  in  England,  is  admitted  to 
be  proved  hy  witnesses.^  Yet,  where  a  bond  grant* 
ed  in  England  contained  a  clause  for  registering  in 
Scotland,  the  defence  of  payment  made  in  England 
was  not  permitted  to  be  proved  by  witnesses,  f  This 
appears  to  me  a  wrong  judgment ;  for,  as  observed 
above,  the  clause  of  registration  imported  only,  that 
file  creditor  had  it  in  view  to  make  his  debt  effectual 
in  Scotland.  It  certainly  did  not  bar  the  debtor  from 
making  pajqnent  iti  England ;  nor,  eonsequently* 
from  proving  by  witnesses  that  payment  had  been  so 
made. 

In  Scotland,  the  cedent's  oath  is  not  good  evidence 
against  the  assignee ;  because  it  is  the  oath,  not  of  a 
party,  but  of  a  single  witness.  In  England,  an  as^ 
signment  being  only  a  procuratory  in  rem  suam^  the 
cedent's  oath  is  an  oath  of  party,  and,  therefore,  good 
evidence  against  the  assignee.  For  that  reason,  an 
English  bond  being  assigned  in  England,  and  a  suit 
for  payment  being  raised  here  by  the  assignee,  a  re^ 
levant  defence  against  payment  was  admitted  to  be 
proved  by  the  oath  of  the  cedent.^: 

*  Durie,  Not.  16,  1626^  Galbraith  contra  Cuninghjua. 

't'  Stair,  Dec.  8,  1664,  Scot  contra  Henderson. 

X  Stair,  June  S8,  1666,  Macmorland  conira  MelVine. 
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Effisct  of  a  BtahUei  ^^  decree^  tf  a  judicial  convey^ 
once,  or  legal  executkm^  extra  territoriunL 

Though  a  statute,  a^i  observed  above,  hath  no  au- 
thority as  such  extra  territormm^  it  becomes  how- 
ever necessary  upon  many  occasions  to  lay  weight 
upon  foreign  statutes,  in  order  to  fulfil  the  rules  of 
justice.  Many  examples  occur  of  indirect  effects 
given  thus  to  foreign  statutes.  One  of  these  effects 
I  shall  mention  at  present  for  the  sake  of  illustra- 
tion ;  reserving  others  to  be  handled  where  particular 
statutes  are  taken  under  consideration.  Obedience 
is  due  to  the  laws  of  our  country,  and  disobedience  is 
a  moral  wrong.*  This  moral  wrong  ought  to  weigh 
with  judges  in  every  country ;  because  it  is  an  act  of 
injustice  to  support  any  moral  wrong,  by  making  it 
the  foundation  either  of  an  action  or  of  an  exception* 
I  give  for  an  example  the  statute  prohibiting  any 
member  of  a  court  of  law  to  buy  land  about  which 
there  is  a  process  depending.f  Such  a  purchase  being 
made  notwithstanding,  the  purchaser  follows  U^p 
vender  into  a  foreign  country,  in  order  to  compel 
him,  by  a  process,  to  make  the  bargain  effectual.  A 
bargain  unlawful  where  made,  becomes  not  lawful 
by  change  of  place ;  and,  therefore,  the  foreign  judge 
ought  not  to  support  such  unlawful  bargain  by  sustain- 
ing action  upon  it.  Courts  weve  instituted  to  repress, 

•  See  wpra,  p.  307,  S08. 
t  13.  Edward  I,  cap,  49 ;  Act  216,  pari.  1594. 
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not  ^iforoe,  wrqiig ;  and  the  judge  who  enforces  any  - 
unlawful  paction,  becomes  accessory  to  the  wrong. 

Several  questions  arise  from  the  different  prescrip- 
tions established  in  different  countries.  In  our  deci- 
sions upon  that  head^  the  case  is  commcmly  stated  as 
if  the  question  were»  Whether  a  foreign  prescriptioUf 
or  that  of  our  own  country^  ought  to  be  the  rule  ? 
This  never  ought  to  be  made  a  question ;  for  our 
own  prescription  must  be  the  rule  in  every  case  that 
falls  under  it,  and  not  the  prescription  of  any  other 
country.  The  question  handled  in  these  decisions  is. 
What  effect  ought  to  be  given  to  a  foreign  prescrip- 
tion in  cases  that  fall  not  under  any  of  our  own  pre* 
scriptions  ?  Questions  of  that  sort  may  sometimes 
be  nice  and  doubtful.  By  the  English  act  of  limita^ 
tionsy*  *■  All  actions  of  account  and  upon  the  case, 
all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  speciality,  all  actions  of  debt  for 
arrearages  of  rent,  &c.  shall  be  sued  within  six 
years  after  the  cause  of  action."  The  purpose  of 
this  statute  is  to  guard  against  a  second  demand  for 
payment  of  teniporary  debts,  such  as  getierally  are 
paid  regularly :  and  to  make  that  purpose  effectual, 
action  is  denied  upon  such  debts  after  six  years.  As 
statutes  have  no  coercive  authority  extra  territarium, 
this  statute  can  have  effect  with  us,  but  to  infer  a 
presumption  of  payment  from  the  six  years'  delay  of 
bringing  an  action.  And»  accordingly,  when  a  process 
is  brought  in  Scotland  for  payment  of  an  English 
debt  after  the  English  prescription  has  taken  placei^ 
it  cannot  be  pleaded  here,  that  the  action  is  cut  off 
by  the  statute  of  limitations :  but  it  can  be  pleadr 
ed  here,  and  will  be  sustained,  that  the  debt  is  pre- 

*  SI.  James  I,  cap.  16,  §  3. 
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gomed  to  hatre  been  paid.  Consideriiig  tluit  the 
tate  can  have  no  authority  here,  exeept  to  infinr  « 
presumption  of  paymenty  it  fbtlows,  that  the  plalBtiff 
must  be  permitted  to  defeat  the  presumption  by 
tive  evidence,  or  to  overbalance  it  by  contrary 
sumptions,  or  to  show,  from  the  circnmstances  of  his 
case,  that  paymmt  cannot  be  presumed.  As  to  poaiv 
tive  evidence,  the  pivsuer  has  access  to  the  oath  €^ 
the  defendant;  and  an  acknowledgment  that  the 
debt  is  still  existing,  defeats  the  presumption  of  pqr- 
ment.*  The  presumptive  payment  may  also  be  ooun* 
t^balaneed  by  contrary  presumptions.  A  case  of 
this  nature  is  reported  by  Gihnour  :f.  ^  A  bcmd 
**  pr^cribed  by  the  law  of  Ehigland,  while  the  par- 
**  ties  resided, there,  was  afterwards  made  the  fonnd- 
**  ation  of  a  process  in  Scotiand.  The  court  re* 
**  fosed  to  sustain  the  English  prescription,  because 
**  the  bond  was  drawn  in  the  Scotch  form  betwixt 
**  Scotchmen,  and  bore  a  clause  of  registration  for 
**  execution  in  Scotland.**  The  circumstances  ci  this 
Case  show,  that  the  creditor's  view  was  to  receive 
payment  in  Scotland,  or  to  raise  his  action  there ; 
and,  as  a  bond  bearing  a  clause  of  registration  pre.* 
scribes  not  in  Scotland  till  forty  years  elapse,  tiie  court 
justly  thought,  that  to  preserve  the  claim  alive,  the 
creditor  had  no  occasion  to  guard  against  any  pre- 
"^scription  but  that  of  Scotiand.  To  proceed,  there  are 
circumstances  where  the  statute  of  limitations  can- 
not infer  any  presumption  cS  payment.  What,  if 
the  debtor,  within  the  six  years,  did  retire  beyond 
sea  7  The  forbearance  in  that  case  to  bring  an  ac- 
tion against  a  man  who  cannot  easily  be  readied,  and 

*  Feb.  9,  1788»  Huthdrford  contra  Sir  James  CampbdL 
t  Nov.  1 664,  Garden  coftfm  Ramiay. 
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whose  residence,  perhaps,  is  not  known,  cannot  infer 
the  slightest  presumption  against  the  creditor.  The 
statute,  however,  which  makes  no  exception,  must  in 
England  have  been  obeyed,  till  the  defect  was  sup^ 
plied  by  another  statute.  But  the  Court  of  Session 
is  not  so  fettered :  a  presumption  of  payment  will  not 
be  sustained  when  the  circumstances  of  the  case  ad«* 
mit  it  not 

The  foregoing  defect  of  the  statute  of  limitations, 
is  supplied  by  the  English  statute,  itto  Anme,  oap^ 
16,  declaring,'  *^  That  where  the  person  against  whom 
^  a  claim  lies  is  beyond  seas,  the  statute  of  limitation 
^*  shall  not  run  against  the  creditor."  This  statute 
is  also  defective,  because  it  includes  not  Scotland ;  for 
a  presumption  of  payment  cannot  justly  be  urged 
against  an  English  creditor,  who  forbears  to  sue  while 
his  debtor  is  out  of  England,  though  not  beyond  sea. 
Action,  however,  must  be  denied  in  England  by  force 
of  the  statute,  though  the  debtor  has  been  all  along 
in  Scotland.  But  this  is  no  rule  to  us :  we  are  at 
liberty  to  judge  of  the  weight  of  the  presumption 
from  circumstances ;  and,  accordingly,  the  Court  of 
Session  sustained  action  after  the  six  years,  against 
a  man  who  resided  most  of  the  time  in  Scotland.* 

Though  the  act  of  limitations  of  James  I,  makes 
no  provision  for  the  case  where  the  debtor  happens 
to  be  in  a  different  country,  it  is  more  circumspect  as 
to  the  editor's  residence.  For,  in  the  7th  section, 
it  is  provided,  **  That  tte  prescription  shall  not  run 
'*  against  the  creditor  while  he  is  beyond  seas :"  and 
justly,  because  in  that  situation,  his  delaying  to  briii^ 
an  action  infers  not  against  him  any  presumption  of 

*  M«rch  4«  1755,  Trutteei  for  the  crtditon  of  Rentxm  ctmim 
BaiUle. 
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jmyment    The  case  is  parallel  where  the  creditor 
happens  to  reside  in  Scotland,  and,  therefore,  his  re- 
sidence there  must  also  har  a  presumption  of  pay- 
ment.    Hence,  it  appears,  that  the  decision,  July 
1717)  Rae  contra  Wright,  is  erronepus.    James  Rae^ 
a  Scotch  pedlar,  having  died  in  England,  his  brother 
Richard  intermeddled  with  his  effects  there  at  short- 
hand without  any  warrant.   Richard,  during  the  ran- 
ning  of  the  six  years,  returned  to  Dumfries,  and  died 
there.    After  the  six  years  were  elapsed,  a  process 
was  brought  against  his  executor  by  William  Rae,  a 
third  brother,  to  account  to  him  for  the  half  of  the 
effects  thus  irregularly  intermeddled  with.  The  court 
sustained  the  defence.  That  the  action  was  cut  off  by 
the  English  statute  of  limitations.   This  was  unjust. 
While  Richard  remained  in  England,  the  circum- 
stance, that  William  living  in  Scotland,  forbore  to 
raise  a  suit  in  England,  afforded  not  the  sli^test  sus- 
picion that  he  had  received  payment  from  Richard. 
And  8U]^>ose  he  had  lived  in  England,  payment  could 
not  be  presumed  against  him,  when  his  debtor  left 
England  before  the  lapse  of  the  six  years. 

By  established  practice  in  England,  action  is  not 
sustained  upon  a  double  bond  after  twenty  years. 
The  interest,  at  the  rate  of  5  per  cent,  equals  the 
principal  in  twenty  years,  which,  therefore,  exhausts 
the  whole  penal  part  of  the  bond,  and  makes  the 
double  sum  due  in  equity  as  well  as  at  common  law. 
After  this  period,  the  sum  must  remain  barren^  be- 
cause interest  is  not  stipulated  in  the  bond :  and  in 
that  view,  it  is  justly  inferred  from  the  delay  of  de- 
manding payment  after  the  twenty  years,  that  pay- 
ment must  already  have  been  made.  This  in  effect, 
is  an  English  prescription,  inferring  from  long  delay 
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a  presumption  of  payment.  It  foUowd,  therefore,  if 
the  parties  have  lived  all  along  in  England,  that  the 
presumptive  payment  from  prescription  ought  to  be 
sustained  here. 

In  the  English  bankrupt-statute,  13th  Elizabeth, 
cap.  7)  §  %  it  is  enacted,  **  That  the  commissioners 
shall  have  power  to  sellallthe  goods  of  thebankriipt, 
real  and  personal,  which  he  had  before  his  bankrupt-i 
cy,  and  to  divide  the  produce  among  the  creditors 
in  proportion  to  the  extent  of  their  debts ;"  and  j  12, 
it  is  declared,  *'  That  this  act  shall  not  extend  to  land 
**  aliened  bond  fide  before  the  bankruptcy."  Hence 
it  appears  to  be  the  intention  and  effect  of  the  sta-« 
tute,  to  bar  all  deeds  by  the  bankrupt,  and  all  execu- 
tion by  the  creditors,  after  the  first  act  of  bankrupt*' 
cy.  And  the  English  writers  accordingly  invent  a* 
cause  to  support  these  statutory  effects.  They  hold, 
that  the  effects  are  vested  in  the  commissioners  retro 
from  the  first  act  of  bankruptcy.  **  Creditors,  upon 
*^  whatsoever  security  they  be,  come  in  all  equal,  un- 
**  less  such  as  have  obtained  actual  execution  before 
**  the  bankruptcy,  or  had  taken  pledges  for  their  just 
^'  debts  ;  and  the  reason  is,  hecause,  from  the  act  of 
**  bankruptcy,  all  the  bankrupt's  estate  is  vested  in 
"  the  commissioners  :"♦  which  is  to  suppose  the  ef- 
fects of  the  bankrupt  vested  in  commissioners  before 
they  have  an  existence ;  a  strange  bias  in  some  writ* 
ers,  that  they  will  have  recourse  to  absurd  fictions 
for  explaining  what  is  obviously  reducible  to  rational 
principles !  The  statute  has  a  more  solid  foundation 
than  a  fiction  :  it  is  founded  on  equity,  as  is  demon- 
strated above,  f     But  to  confine  our  observations 

*  New  abridgment  of  the  law,  vol.  i,  p.  S5S. 
t  Sec  supri,  p.  177 
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upon  the  statute  to  what  more  peculiarly  oonoeras 
this  countxy,  I  must  observe,  that  the  great  drcul»- 
tion  of  trade  through  the  two  kiugdoms  since  the 
Union,  makes  it  frequently  necessary  for  the  Court  of 
Session  to  take  the  English  bankrupt  estates  under 
consideration ;  and  it  has  puzEled  the  Court  mightily, 
what  effect  should  be  giv^i  to  them  here.  That 
a  foreign  statute  cannot  have  any  coercive  authority 
extra  territarium.  is  clear :  but  at  first  view  it  is  not 
so  dear,  that  the  statutory  transference  of  property 
above  mentioned,  firom  the  bankrupt  to  the  commis- 
sioners, may  not  comprehend  effects  real  or  person- 
al in  Scotland,  or  in  any  other  foreign  country ;  £3r 
why  may  not  a  legal  conveyance  be  equivalent  to  a 
voluntary  conveyance  by  the  proprietor?  I  have 
had  occasion  to  observe  above*,  that  law  cannot  force 
the  will,  nor  compel  any  man  to  make  a  conveyance. 
In  place  of  a  voluntary  conveyance,  when  justice  re^ 
quires  it  to  be  granted,  all  that  a  court  can  do,  or 
the  legislature  can  do,  is  to  be  themselves  the  dis- 
poners ;  and  it  is  evident  that  their  deed  of  convey- 
ance cannot  reach  any  subject,  real  or  perscmal,  but 
what  is  within  their  territory.  This  makes  a  solid 
difference  between  a  voluntary  and  a  legal  convey- 
ance. The  former  has  no  relation  to  a  place :  a  deed  of 
alienation,  whether  of  land  or  of  moveables,  is  good 
wheiiever  granted :  an  Englishman,  for  example,  has 
in  China  the  same  power  to  alien  his  land  in  England, 
that  he  had  before  he  left  his  native  country ;  and  the 
power  he  has  to  dispose  of  his  moveables  wiU  readi 
them  in  the  most  distant  comer  of  the  earth;  The  lat» 
ter,  on  the  contrary,  has  the  strictest  relation  to  place : 
the  power  of  a  court,  and  even  of  the  legislature,  be- 

*  Sect  4.  of  the  present  chapter. 
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merdjr  territorial*  rmehetb  not  lands  oOr  mtn^ 

aides  tmlra  territorimm.    We  may  then  with  l»rtaui' 

ty  conclude^  that  the  atatutoiy  tEanflSeraioe  of  ^ptoi 

perty  from  the  bankrapt  to  the  oommissioners^  coa^ 

not  cany  any  effects  ia  Scotland :  these  are  Bnbjecteil 

to  our  own  laws  and  oar  own  judges ;  and  cannot  be 

conveyed  from  one  person  to  another  by  the  ailthori- 

tj  of  any  foreign  court,  or  of  any  fcareign  staUrte. 

The  English  hankrapt^statates,  however,  are  not  dis« 

regarded  by  us.    One  effect  may  and  ought  to  be 

giv^si  them  according  to  the  rules  of  justice )  it  is  the 

duty  of  the  debtor  to  sdi  his  effects  for  satisfyiAg  hia 

creditors,  if  he  cannot  otibterwise  procure  money;  and 

it  is  in  particular,  the  duty  of-  an  Englisb  bankrupt,. 

to  convey  all  his  effects  to  the  conunissionflrs  named 

by  the  Chancellor,  or  to  the  assignees  named  by  tbr 

creditors,  in  order  to  be  sold  for  payment  of  his  debts* 

The  ihigUsh  statute,  by  conveying  to  the  commiB« 

sioners  all  the  English  funds,  does  for. the  bankrupt. 

liFhat  he  himself  ought  to  do :  but  as  the  English 

statute  has  no  authority  over  funds  bdonging  to  the 

bankrupt  in  Scotland,  it  becomes  necessary  for  the 

commissioners  or  assignees  to  apply  to  the  Court  of 

Session,  ^  specifying  the  debtor's  bankruptcy,  and 

'^  his  failure  to  make  a  conveyance ;  and,  therefore, 

*^  praying  that  theCourt  will  adjudge  to  the  plaintiffs, 

'*  the  debtor's  effects  in  Scotland ;  or  rather,  that  they 

**  will  order  the  same  to  be  sdd,  and  the  price  to  be 

*^  paid  to  the  plaintiffs."   For  that  purpose,  (he  pvfr* 

per  actioA,  in  my  apprdienmm,  is  a  jirocess  of  sale 

of  the  delator's  moveables,  as  well  as  of  his  land. 

Debts  due  here  to  the  bankrupt,  wasf  also  be  sdd ; 

but  as  i^ainst  aolvant  debtors^  a  process  tot  payment 

is  better  management,  it  jqipears,  that  in  the  case  of 

2k  8 
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• 

bflnkniptcjr,  this  in*ooe8s  is  oompeteiit  to  the  assigiiees 
without  necessity  of  an  arrestment.*  The  aesigneee 
being  ^iiatees  for  behoof  of  the  whole  creditors,  have 
a  just  daim  to  the  bankrupt's  whole  effects,  to  be  oon- 
rerted  into  money  for  payment  of -the  creditors ;  and 
in  the  forms  of  the  law  of  Scotland,  there  iqppean  no- 
thing to  bar  the  assignees  from  bringing  a  direct  ac- 
tion for  payment  against  the  bankrupt's  debtors  here, 
as  hei  himself  could  have  done  before  his  bankruptcy. 
In  thus  appointing  the  bankrupt's  debtors  to  make 
payment  to  the  assignees,  the  Court  of  Session  exerts 
no  power  but  what  is  the  foundation  ef  all  legal  exe- 
cution^ namely,  the  making  that  oonveyance  for  the 
bankrupt,  which  he  himself  ought  to  have  made.  By 
this  expeditious  method,  justioe  is  satisfied,  and  no 
person  is  hurt 

Whether  the  price  of  the  bankrupt's  moveable 
fonds,  and  the  sum  arising  from  the  debttf  due  to 
him,  ou^t  to  be  distributed  here  among  his  credit- 
ors, or  be  remitted  to  England  for  that  purpose,  is  a 
matter  purely  of  expediency.  The  rule  of  distribu* 
tMHi  seems  to  be  the  same  in  both  countries  ;  and  the 
dreditors,  therefore,  have  no  interest  in  the  question^ 
but  what  arises  from  rieceiving  payment  in  one  place 
rather  than  in  another*  But  if  the  bankrupt's  lands 
in  Scotland  have  been  attached  by  execution,  which 
is  almost  always  the  case,  the  price  of  it  upon  a  sale 
must  be  distributed  here ;  for  the  purdnuter  is  not 
bound  to  pay  the  price  till  the  jfeal  debts  be  conveyed 
to  him,  and  the  real  creditors  are  not  bound  to  con« 
yey  till  they  get  payment. 

In  the  last  {rfaee  come  foreign  decrees ;  which  are 
of  two  kinds,  one  sustaining  the  claim,  and  one  di»- 

Ssemrprvs  p.  IS5^ 
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mi  wing  it.  A  foreign  decree,  sustaining  the  claim, 
is  not  one'  of  those  universal  titles  which  oi^t 
to  be  made  effectual  every  where.  It  is  a  title  thait 
depends  on  the  authority  of  the  court  whence  it 
issued,  and  therefore  has  no  coercive  autiiority  es- 
ira  territorium.  And  yet  as' it  would  be  hard  to 
oblige  the  person  who  claims  on  a  decree,  to  bring  a 
new  action  against  his  party  in  every  country  to 
which  he  may  retire,  therefore  common  utility,  as 
well  as  regard  to  a  sister-court,  have  established  a 
rule  among  all  civilized  nations.  That  a  foreign  de- 
cree shall  be  put  in  ^cecution,  imless  some  good  ex- 
ception be  opposed  to  it  in  law  or  in  equity :  which 
'  is  making  no  wider  step  in  favour  of  the  decree,  than 
to  presume  it  just,  till  the  contrary  be  proved.  But 
this  includes  not  a  decree,  decerning  for  a  penalty ; 
because  no  court  reckons  itself  bound  to  punish,  ot 
to  concur  in  punishing,  any  delict  committed  extra 
territorium. 

A  foreign  decree,  which,  by  dismisring  the  claam^ 
afiords  an  exceptio  rei  judieabB  against  it,  enjoys  a 
more  extensive  privilege.  We  not  only  presume  it 
to  be  just,  but  will  not  admit  any  evidence  of  its  be- 
ing unjust  The  reasons  follow.  A  decreet*arbitral 
is  final  by  mutual  consent.  A  judgmenticondemiut-. 
tor  ought  not  to  be  final  against  the  defendant,  be^ 
cause  he  gave  no  consent.  But  a  decreet-absdlvitor 
ought  to  be  final  against  the  plaintiff,  because  tiie 
judge  was  chosen  by  himself :  with  respect  to  him 
at  least,  it  is  equivalent  to  a  decreet-arbitral.  Public 
utility  affords  another  argument  extremely  cogent; 
There  is  nothing  more  hurtful  to  society  than  that* 
law-suits  be  perpetual.  In  every  law<«uit  there  dug^t 
to  be  a  nejdus  uUra^  somejtep  that  ought  to  be  ul- 


StS  FOBEIGN  MAXTEXS.  B.  Ul. 

timate ;  and  a  deeree,  dismisaing  a  daim^  is  m  its 
natnre  uitiikiate.  Add  a  eansidfiraliosi^  that  v^ganb 
the  iiabtre  and  constitation  of  a  ecntrt  of  jostioe.  A 
decree,  dismiaaiiig  a  daiin,  may,  it  ia  true,  hetmpuit, 
aa  well  aa.a  decree  sustaining  it.  But  tliejr  diftr 
widely  in  one  capital  point:  in  declining  to  giire  re- 
dress against  a  deeree  dionisBing  «  (^dm,  tbe  court 
is  Qot  goilty  of  aatfaorisiBg  injustice^  even  sopposiiig 
tlie  decree  to  be  unjnat :  the  utmost  that  can  be  said 
IS,  that  the  court  forbears  to  interpose  in  bebilf  of 
*|ii8tice ;  but  such  fbrbesraoce,  instead  of  being  tKoky, 
is  highly  meritorious  in  eyery  case  where  pnvwtit 
jtistiee  clashes  with  public  utility.*  The  case-ia  very 
different  with  respect  to  a  decree  of  the  other  kind ; 
for  to  award  execution  upon  a  foreign  decree,  with- 
DUt  admitting  any  objection  against  it,  woold  be,  fn 
aught  the  court  can  know,  to  support  and  pioiHote 
injustice.  A  oonrt,  as  well  as  an  individual,  may,  in 
certain  circumstances,  have  reason  to  forbear  acttng, 
)ar  executing  their  i^ce :  but  the  doing  injuaticc^  or 
the  supporting  it,  cannot  be  justiied  in  any  drcam- 
atances.'l' 

To  illustrate  the  practice  of  Scotland  with  respect 
to  a  foreign  decree,  sustainii^  a  daim,  I  give  a  re- 
markable case.  By  statute  ISaio  Anna,  cap.  18, 
made  perpetual  4fo  Geo.  I,  aq^.  IS,  it  is  enacted, 
^  That  the  ooUectw  of  the  cust^Hss,  or  any  odier 
**  person  who  shall  be  empkiyed  in  preserving  any 
**  vessel  in  distress,  shaU,  within  thirty  days  after 
^  the  service  performed,  be  paid  a  reasonable  rOi^ 
<<  ward  for  the  same ;  and  in.  default  th^eof,  that 
<«  the  ship  or  goods  so  saved  shall  remain  in  the 
^*  custody  of  the  coUectcNr,  tfil  such  time  as  he  and 

*  See  Condttdon  of  Book  f.  f  IbfaL 
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*^  those  employed  by  him  shall  be  rwBOoMy  gm- 
^  tified  for  their  attietance  and  trouble,  or  good 
''  security  given  for  that  pnrpoee."  This  ia  where 
the  merchant  claims  hk  ship  or  cargo.  Bat  in  case 
no  person  appear  to  claim,  there  is  the  following 
proviso  >^**  That  goods,  which  are  in  their  nature 
^  perishable,  shall  be  forthwith  sold  by  the  collector ; 
and  that,  after  deducting  all  diarges,  the  residue  of 
the  price,  wilii  a  fair  and  just  account  of  the  whole, 
shall  be  toansmitted  to  the  Exchequer,  there  to  re- 
main tar  the  benefit  of  the  rightful  owner ;  and  that 
**  the  same  shall  be  delivered  to  him,  so  soon  as  he 
^  appears,  and  makes  a  daim."  Brunton  and  Chalm- 
ers, owners  of  a  vessel  called  Tke  Serpenfs  Prixe^ 
loaded  the  same  with  100  quarters  of  wheat  for  Zea- 
land. In  h«  voyage  she  was  stranded  at  a  {dace 
called  Bedscar^  near  the  town  of  Stocktown.  Chalm- 
ers havii^  got  notice  of  the  accident,  repaired  imme- 
diately to  Redscar ;  and  found  his  wheat  in  the  hands 
of  John  Wilson,  collector  of  the  customs  at  Stock- 
town,  part  of  it  laid  up  in  lofts,  and  part  in  the  open 
field ;  the  whole  greatly  damaged  by  s^i-water.  Find- 
ing it  necessary  to  dispose  of  the  wheat  instantly,  he 
applied  to  the  collector  for  liberty  to  sell ;  offering  to 
put  the  price  in  his  hand  as  security  for  the  ssdvage. 
This  being  qbstinately  refused,  he  took  a  protest  a- 
gainst  the  collector,  and  brought  against  him  an  ac- 
tion of  trespass  upon  the  case  before  the  King^s 
Bench.  And  the  defendant  having  put  himself  upon 
his  country,  the  cause  came  to  a  trial  at  Newcastle ; 
where  a  special  verdict  was  returned,  in  substance, 
finding,  *^  That  all  reasonable  care  was  taken  of  the 
^*  wheat  by  the  coUector  and  others  by  his  order : 
<*  That  on  the  Sd  of  October  then  next  following; 
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^  JameB  Chalmers  applied  to  the  collector,  desiiii^ 
^  that  the  wheat,  being  much  damaged,  miglit  he 
^  finthwiih  sold ;  and  that  the  monejr  produced  bjr 
^  such  sale  might  be  left  in  the  hand  of  the  collector 
to  answer  all  charges ;  but  did  not  then  offer  to 
pay  to  the  collector  any  money  for  salvage ;  nirather 
did  the  collector  then  make  any  demand  on  diat  ac* 
count,  he  not  knowing  at  that  time  what  die  aalv- 
age  amounted  to ;  but  then  refused  to  deliver  the 
said  wheat,  or  permit  the  same  to  be  sold,  he  hav- 
ing an  order  from  the  commissioners  of  his  Ma- 
jesty's customs  for  that  purpose."    And  the  ver- 
dict concludes  thus : — **  But  whether,  upon  the  whole 
^  matter  aforesaid,  by  the  said  jurors,  in  form  afinre- 
**  said,  found  the  within-named  John  Wilson   be 
^  guilty  of  the  premises  within  written  or  not,  the 
**  said  jurors  are  altogether  ignorant,  and  pray  ad- 
**  vice  from  the  court  thereupon.'*  The  judge  at  that 
circuit  having  referred  the  cause  to  the  Court  of 
King^s  B^ich  at  Westminster,  judgment  was  at  last 
there  given  on  the  18th  July  1751»  after  several  con- 
tinuations* **  Finding,  That  the  said  John  Wilson  is 
not  guilty  of  the  premises ;  that  the  said  Bnmton 
and  Cbabners  shall  take  nothing  by  their  said  bill ; 
**  but  that  they  be  in  mercy,  &c.  for  their  false  claim ; 
**  and  that  the  said  John  Wilson  go  thereof  without 
.<'  day,  &c    And  it  is  further  considered,  That  the 
>'  said  John  recover  against  the  said  Brunton  and 
f*  Chalmers  sixty  pounds,  for  his  costs  and  charges 
^'  laid  out  by  him  about  his  defence  on  this  behalf; 
«  and  that  the  said  John  have  execution  thereof," 

For  this  sum  of  £60  awarded  to  the  collector  for 
costs,  he  brought  an  action  against  Brunton  and 
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Chalmers,  before  the  Court  of  Session ;  and,  in  sup- 
port of  his  claim  set  forth.  That  it  is  founded  on  the 
presumption.  Quod  res  Judicata  pro  verkate  habetur. 
The  defendants  insisted.  That  this  presumption  must 
yield  to  direct  evidence  of  injustice,  which  would 
dearly  appear  upon  comparing  the  decree  with  the 
statute.  And  the  following  circumstances  were  urged. 
First,  That  though  the  wheat  was  in  a  perishing  con- 
dition, the  collector  refused  to  permit  the  same  to  be 
flold,  even  contrary  to  his  own  interest,  as  the  price 
to  him  was  a  better  security  for  the  salvage  than  the 
damaged  wheat.     Secondly,  When  the  application 
for  sale  was  made,  the  collector  was  not  ready  to 
make  his  claim  for  salvage^  not  knowing  at  that  time 
the  amoimt  thereof;  in  which  circumstances,  to  for- 
bid the  sale,  was  not  only  rigorous,  but  unjust :  it 
was,  to  abandon  the  wheat  to  destruction,  without 
permitting  the  defendants  to  interpose.    Even  the 
offer  of  ready  money  to  pay  the  salvage  would  not 
have  availed  them,  seeing  the  coU^rtor  was  not  in  a 
condition  to  make  any  demand.    This  case  being  re- 
ported by  the  Lord  Ordinary,  it  occurred  at  advising, 
that  the  statute  provides  nothing  about  selling  pe- 
rishable goods,  except  in  the  case  that  the  merchant 
does  not  appear  to  claim  the  wrecked  goods.   There- 
fore the  present  case  is  not  provided  for  by  the  sta« 
tute.    It  is  a  casus  omissus^  which  in  equity  must  be 
supplied  agreeably  to  the  intendment  and  purpose  of 
the  statute.   Viewing  the  matter  in  this  light,  it  ap- 
peared, in  the  first  place,  that  the  defendants,  being 
proprietors  of  the  wheat,  were  entitled  to  dispose  of 
it,  provided  the  collector  suffered  no  prejudice  as  to 
his  claim  of  salvage,  which  he  certainly  did  not,  if 
the  price  were  put  in  his  hand.    Nay,  his  security 
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ironld  be  ixxkpgored  hj  the  sale,  wludi  would  afford 
him  current  coin,  InBtead  of  perishing  wheat.  It  was 
considered,  in  the  second  place,  that  this  is  agreeable 
to  the  intendment  of  the  statute ;  for  if  the  cnstom- 
hoose-officer  must  dispose  of  perishable  goods,  where 
there  is  none  to  claim,  much  more  where  the  own^ 
appears,  and  insists  for  a  sale.  Thirdly,  The  statute, 
entitling  the  officer  to  retain  the  goods  for  security 
of  the  salvage,  undoubtedly  supposes  that  the  oflker 
can  instruct  his  claim,  in  order  that  the  merchant 
may  have  instant  possession  of  the  goods,  upon  pay- 
ing the  salvage.  In  this  view  the  cimduct  of  the  col- 
lector was  altogether  unjustifiable :  the  statute  gives 
too  authority  for  retaining  the  goods  as  a  security  for 
the  salvage,  unless  as  a  suecedaneum  when  satisfiuN 
tion  is  not  offered  in  money ;  and  as  the  collector  here 
was  not  ready  to  receive  satisfacticm,  it  was  a  tres- 
pass to  retain  the  goods  in  a  perishing  ocmditioiL 
With  regard  to  this  matter  in  general,  one  observa- 
tion had  great  weight,  That  it  never  could  be  the  in- 
tention of  the  legislature,  to  force  merchants  first  to 
pay  salvage,  and  thereafter  to  undergo  the  risk  of 
perishable  and  damnified  goods,  the  price  of  which 
possibly  might  not  amount  to  the  salvage,  llie  col- 
lector, therefore,  could  not  in  common  justice  demand 
more  than  the  value  of  the  goods  for  his  salvage ; 
and  ajbrtwri  could  not  demand  any  security  beyond 
that  value.  The  court,  accordingly,  unanimously  re- 
vised to  interpose  their  authority  for  execution  upon 
this  judgment.* 
The  judgment  of  the  King's  Bendh  may  possibly 

t  Janaary  6>  1756,  John  WilsoOf  collector  of  the  customs  at 
Stoc*ktown  conlra  Robert  Brunton  and  James  Chakners,  merchants 
in  Edinburgh. 
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be  jmtified  m  pranoimced  bgr  •  oourt  of  conuMa 
law,  wliicby  in  inter^feting  etatuteS)  must  adhere  to 
the  letter,  without  regardiBg  the  intcfntion  of  the 
legislature.  If  so,  the  pn^rieton  of  the  wheat 
ought  to  have  applied  to  the  Ghanoery,  or  haTe  re- 
moved their  cause  there  by  a  Certiorari.  If  courts 
of  common  law  in  England  be  so  confined,  their 
constitution  is  extremely  imperfect  But  supposing 
the  Court  of  King^s  Bench  to  have  acted  properly  ac- 
cording to  its  constituticm,  it  was  notwithstanding 
right  in  the  Court  of  Session  to  refuse  execution  up- 
^m  a  foreign  decree  that  is  materially  unjust,  or  con- 
Inuy  to  equity. 

An  wppeal  entered  by  Collector  Wilson  was  heard 
€mparte^  and  the  decree  of  the  Court  of  Session  re- 
Tersed ;  by  whidi  the  £60  of  costs  decerned  in  the 
Court  of  King's  Bench  was  made  effectual  against 
Chahners  and  Brunton.  The  decree,  if  I  have  been 
rightly  informed,  was  reversed  for  the  following  rea- 
son ;  that  in  England  the  decree  of  a  foreign  su- 
preme court  has  such  credence,  that  judgment  is  in^ 
mediately  given,  without  entering  into  the  merits, 
provided  the  matter  have  been  litigated ;  that  in  all 
countries  the  decrees  <tf  the  Court  of  Admiralty  ar^ 
for  the  sake  of  commerce,  ^titled  to  immediate  exe- 
cution ;  and  that  the  same  credence  ought  to  have 
bem  given  by  the  Court  of  Session  to  the  judgment 
of  the  King^s  Bench.  It  would  seem  then,  that  in 
England  greater  authority  is  given  to  foreign  decrees 
than  in  any  other  civilized  country;  and,  indeed, 
greater  than  can  be  jiutified  from  the  nature  and  con- 
stitution of  any  court.  A  foreign  decree  has  no  legal 
authority  in  England ;  and  for  the  courte  of  West- 
minster blindly  to  authorise  execution  upon  a  foreign 


5S4  *  FOBEIGN  MATT£B8.  B.  III. 

decree,  witbcmt  admitting  an^  objection  against  it,  is 
a  practice  thisit  cannot  be  approved,  because  it  must 
frequently  lead  them  to  authorise  injustice.  But  ad* 
mitting  the  practice  of  England,  it  ought  to  have 
been  considered,  that  the  practice  of  England  is  no 
.  authority  in  Scotland.     In  reviewing  the  decrees  of 
the  Court  of  Session,  the  law  of  Scotiand  is  the  rule. 
And  if  the  decree  in  question  was  agreeable  to  the 
law  of  Scotland^  it  ought  to  have  been  affirmed ;  es- 
pecially as  the  law  of  Scotiand  with  respect  to  foreign 
decrees,  is  not  only  in  itself  rational,  but  agreeable 
to  the  laws  of  all  other  civilized  nations,  England  ex- 
cepted.   The  House  of  Lords,  we  may  rest  assured, 
eaoMi  not  intend  to  try  the  merits  of  a  Scotch  decree 
hj  the  law:  or  practice  of  England.     But  as  the  8p> 
peal  was  heard  ex  parte,  the  reversal  has  certahdy 
been  foimded  upon  the  erroneous  supposition.  That, 
•with  respect  to  foreign  decrees,  the  practice  of  8oot> 
land  is  the  same  with  that  of  England. 

With  respect  to  a  judicial  conveyance,  or  legal  eze* 
'Cution,  the  nature  of  it  is  suffidentiy  explained  in  a 
former  part  of  this  chapter,  that  it  can  carry  no  ef* 
fects  but  what  are  subjected  to  the  authority  of  the 
jcourt  from  which  execution  issues.  In  our  poindings 
ibr  example,  the  goods  of  the  debtor  are  conveyed  to 
his  creditor,  not  by  the  will  of  the  debtor,  but  by  the 
will  of  the  sheriff;  and  his  will  can  operate  no  far- 
ither  than  to  convey  effects  within  his  territory.    In 
England,  debts,  like  other  moveables,  are  attached 
by  the  legal  execution  of  Fieri  fa/das,  similar  to  our 
poinding*.  But  a  Fieri  Jkcias  can  carry  no  debts  but 
what  are  due  by  persons  within  the  territory  of  the 
court  from  which  the  execution  issues.    It  is  not  a 
^tle  to  force  payment  from  a  debtor  in  Scotland :  tho 
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court  must  be  applied  to  within  whose  territory  he 
resides ;  and  that  court  will  authorise  the  execution 
that  is  customary  in  Scotland,  namely,  an  arrestment 
and  decree  of  forthcoming.  The  same  holds  as  to- 
other moveables.  And  the  titles  necessary  to  a  fo- 
reigner for  attaching  moveables  or.  debts  in  Scotland^ 
are  set  forth  in  the  third  and  fourth  sections  of  the 
present  chapter. 
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Absolute  Warrandice.    See  Warrandice. 
Acceptance  defined,  p.  127- 

AcceMory.    AcceisariumseqmUtrjliriiicip(de,l56t  157* 
Actions  or  causes  of  an  extraordinary  nature  were  originally  ap- 
propriated to  the  King  and  councU^  3» 
Action  on  a  foreign  covenant,  487* 

Action  denied,  unless  the  pursuer  can  shew  an  interest,  42,  319- 
Action  upon  the  case,  9^. 
Action,  penal,  in  what  time  it  prescribes,  239. 
Action  of  mails  and  duties,  390 
ifdfb  negotwmm  geslorum,  its  equal  foundation,  7»  117*     Inferior 

courts  competent  to  this  action,  21. 
Actio  in  factum^  96* 
Actio  de  in  rem  verso,  Q7,  872. 
Actio  redhibiiorsa,  175. 
Actio  quanli  nunoris,  ib. 
Acts  contra  bonos  mores,  331. 

contra  utilitatem  pubUcam,  336. 

repressed,  because  of  their  bad  tendency,  332. 

of  parliament  explained.     That  concq^iing  conditions  in 
bonds  of  borrowed  money,  48. 

enacting  an  irritancy  ob  non  solutum  canonem,  235. 

concerning  cautioners,  287- 

for  making  effectual  the  debts  of  heirs  who  die  in  apparen- 
cy,  ib. 

Regulations  l695,  concerning  decreets-arbitral,  ib. 

authorising  an  apparent  heir  to  sell  the  estate  of  his  prede- 
cessor, 240. 

concerning  the  creditors  of  the  predecessor,  ib. 

for  preventing  the  frauds  of  heirs-apparent,  242. 

concerning  gaming,  237- 

concerning  executions  of  a  summons,  250,  25 1 . 

concerning  the  triennial  prescription,  254. 

concerning  expenoes  of  process,  380* 

concerning  bankruptcy,  416,  42S. 

ranking  apprisers  jport  paiiu,  426. 

about  ttlvage,  510. 
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Acts  of  sederunt  explained.    Concerning  irritant  dauses,  49- 

concerning  the  creditors  of  a  defunct  doing  diligence  widun 

six  months,  428. 
ranking  arresters  pari  passu  in  the  cue  of  bankruptcy,  499> 
Power  of  the  Court  of  Session  to  make  acts  of  sederunt,  41 7> 

Adjudication,  during  the  legal,  is  a  pignut  prcetorium,  245,  297, 
390.  Its  nature  and  effect  after  expiry  of  the  legal,  244.  Ad- 
judication of  a  moveable  debt,  282.  Adjudication  in  imple- 
ment, 286.  Adjudication  declaratory,  ib^  What  effect  has 
fliitis  petUio  upon  an  adjudication,  296.  It  renders  the  sobject 
litigious,  399.  Forms  dispensed  with,  in  order  to  give  an  ad« 
judication  the  benefit  of  the  act  166I  ranking  apprisings  port 
passu,  430. 

Aoultery.    Does  it  deprive  a  wife  of  her  legal  provisions,  3 12. 

JEmulaiio  vicini,  S6,  89- 

Alien  incapable  to  inherit  land  in  Scotland,  351. 

Alnper  aUum  non  acquiritur  MigaHo,  319- 

Aln  per  alium  nan  acquiriiur  excepiio,  329. 

Ambiguity  in  the  words  of  a  deed  or  covenant,  133.  In  the 
words  of  a  statute,  235. 

Apprising.    See  Adjudication. 

Approbate  and  reprdMite,  205. 

Arbiter.    Arbiters  named,  without  hemngjointfy,  466L 

Arhitrmm  bom  viri,  lS4f,  154. 

Arrestee,  391. 

Arrestment,  what  remedy  where  the  debtor  is  dead,  and  no  per- 
son in  whose  handato  arrest,  282.  What  claims  are  preferred 
before  an  arrestment,  29O.  Different  kinds  of  arrestment,  39 1  • 
Arrestments  of  debts  or  moveables,,  its  nature  and  effect,  ib. 
Arrestment  bars  not  poinding,  394.  Arrestment  makes  a  nexus 
realis:  this  proposition  explained,  ib.  Competition  between 
an  arrester  and  assignee,  S96.  Intimation  of  an  arrestment, 
397>  How  far  arrestment  makes  the  subject  litigious,  S99. 
Ranking  of  arrestments  in  the  case  of  bankruptcy,  429.  At- 
rettment  Jurtsdiciionisjundanda  gratia,  286.  Arrestment  of  a 
delinquent,  475. 

Assignment,  what  right  it  confers,  without  intimation,  38.  The 
cautioner  pa3ring  the  debt  is  entitled  to  an  assignment*  74- 
^Secondary  creditor  entitled  to  an  assignment  from  the  catboGc 
creditor,  78.  An  assignment  of  a  debt  implies  a  conveyance 
oif  what  execution  is  done  upon  it,  1 56.  Effect  of  an  assignment 
intimated,  262.  Assignment  originally  but  a  procuratory  m 
rem  suatn,  now  a  cessio  injure,  263.  Assignment  by  a  foreign 
creditor,  504.    Cedent's  oath  not  good  against  the  assignee,  507- 

Bankrupt  An  insolvent  person,  purchasing  goods^  without  hav- 
ing a  prospect  of  making  payment,  290*  Powers  of  a  court  of 
equity  wiui  relation  to  buikrupts,  406.  Curator  bonis,  in  the 
case  of  bankruptcy,  414.     Disposition  omnium  bonorum  by  a 
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bankrupt  to  trustm  ior  his  creditors,  559-  Statute  of  bank- 
ruptcy in  England,  what  effect  tbey  have  here,  ^13.  A  feduo 
tion  upon  the  head  of  bankruptcy,  whether  gogd  #gain3t  pur^ 
chasers,  446.    Bankruptmtatute  1772,  4^1. 

Barharius  PhUippus,  S53. 

Bargain  of  haaard  with  a  ypupg  heir,  53.  Inequality  not  r^ 
gardad  inter  mqfores,  jctentes,  et  prudeniett  QQ.  Bqt  redr^sed 
where  made  wi&  one  weak  or  facile,  ib. 

Bastard,  has  not  the  privilege  of  making  a  testament,  497* 

Benefidum  compdeatHB,  295. 

Benevolence  as  a  virtue  distinguished  from  benevolence  aa  a  du^, 
?!•  In  the  progress  of  society,  benevolence  becomes  a  di^ty 
in  many  cases  formerly  disregarded,  6.  Duty  of  benevolence, 
bow  limited*  71.  Duty  of  benevolence  to  chUdren,  ib,  Con- 
nections that  make  benevolence  a  duty,  when  not  prejudicial  to 
our  interest,  74.  Connections  that  make  benevolence  a  duty 
even  agoinst  our  interest,  89* 

Boiia^<2e  purdiaser,  306. 

Bona  Jide  possessor  ret  iUiencB,  has  a  claim  for  meliorations,  9^$ 
878.  Is  not  accountable  for  the  rents  levied  and  consumed  by 
h]m»  850,  368 ;  unless  he  be  locupietior,  372.  Will  rents  le- 
vied by  the  b<ma  Jide  possessor  impute  in  payment  of  a  debt 
due  to  him,  373. 

Bona  Jides.  How  far  bona  Jide  transactions  with  a  putative  pro- 
prietor are  supported  in  equity,  349*  How  far  the  acts  of  a 
purative  judge  or  magistrate  are  supported  in  equity,  ib, 

Banafidee  coniraclus,  219. 

Bona  fide  payment,  347* 

Bond  secluding  executors,  by  what  legal  execution  it  is  attachable, 
281.  Bond  of  provision,  cannotbe  claimed  if  the  child  die  be- 
fore the  term  of  payment,  384.  Rigorous  and  oppressive  con- 
ditions in  a  bond  of  borrowed  money,  45. 

Bonoe  moree.  Acts  conlbra  bonas  mcaros  repressed  by  equity,  12, 
331. 

Book.  Exclusive  privilege  of  printing  books  given  to  their  au- 
thors and  their  assigns,  228. 

Bribery  in  elections,  31 1. 

Brieve^  94. 

Burden.  A  sum  with  which  a  disposition  of  land  is  burdened,  by 
what  legal  execution  it  is  attachable,  281* 

C 

CathoUc  creditor,  his  duty  with  respect  to  the  secondary  creditors, 
80.  Catholic  creditor  purchasing  one  of  the  secondary  debts, 
82. 

Qiutioner,  making  payment,  is  entitled  to  have  an  assignment, 
from  the  creditor,  74.  In  what  terms  ought  this  assignment  to 
be  granted,  77*  Mutual  relief  between  co-cautioners,  76.  How 
f«r  is  a  cautioner  bound  to  coomiunicate  eases,  106. 
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Cess,  is  MUmnfrmctuum,  86. 

Ceatio  bonorum,  296. 

X^maoe  disgastfo],  94. 

Charity,  why  it  is  not  supported  by  law,  15. 

Children.     Duty  of  parents  to  diildren,  how  far  extended,  JU 

CftatTon,  at  the  market-cross  of  Edinburgh,  pier  and  ftbore  of 
Leith,  284.  Citation  at  the  head  boitough,  when  the  debCar 
cannot  be  found,  286. 

College  of  justice,  its  members  prohibited  to  purchase  law-aaiti^ 
under  a  penalty,  228. 

Combinations,  unlawful,  886. 

Common  law,  1.  Common  law  fiurther  ettended  in  Scotland  than 
in  England,  5.  Whether  common  law  and  equity  ought  to  be 
committed  to  the  same  court,  18.  A  court  of  common  lawcsn- 
not  decree  specific  performance  of  a  corenant,  208.  Umittd 
nature  of  a  court  of  common  law,  220,  284.  Powers  of  a  court 
of  common  law  with  respect  to  statutes,  2?4,  281.  Limitation 
of  common  law  with  respect  to  covenants,  817-  Common  kw 
strictly  territorial,  482. 

Commissioners  of  bankruptcy,  41 6. 

Compensation,  its  equitable  foundation,  7*  f  njusdoe  of  oomnon 
law  with  respect  to  compensation,  258.*  Equitable  rules  with 
respect  to  compensation,  ib.  Whether  compensation  be  good 
against  an  assignee,  262. 

Competition  oetween  two  assignees  to  the  same  debt,  103,  504* 
Between  a  reduction  upon  the  head  of  fraud  and  an  arrestment, 
289*  Between  a  purchaser  by  a  minute  of  sale  and  an  adjudg- 
tVs  291*  Between  an  arrester  and  an  assignee,  896.  Compe- 
tition among  powers  and  faculties.  See  the  chapter,  Powei* 
and  Faculties. 

Condictio  ob  injuslam  eausam,  68. 

Condiciio  indebUi^  200. 

Condictio' causa  data,  causa  non  sect^  181. 

Condictio  ex  poadtentia,  ib. 

Condition.  Conditionat  bonds  and  grants,  149*  Conditiona  dt»* 
tinguifhed  into  suspensive  and  resolutive,  Hk  Implied  condi- 
tion.    See  Implied. 

Connections  that  make  benevolence  a  duty,  when  n<ft  firejadieial 
to  our  interest,  74.  Connections  that  make  benevolence  «  duty 
even  against  our  interest,  89*  Connections  that  entitle  a  Ibmi 
to  have  his  loss  made  up  out  of  my  gain,  90*  Connections  that 
entitle  k  man  who  is  not  a  loser  to  partake  of  my  gain,  109* 
Connections  that  entitle  on^who  is  a  loser  to  a  recompenoe  fitim 
one  who  is  net  a  gainer,  11 6^  What  connections  ought  ta  be 
disinterested;  884. 

Consensual  penal^  in  a  bond  of  borrowed  money,  881. 
Consequential  damage,  63»   Who  liable  for  consequential  damage, 

64. 
Constable  and  Marisehal  Court,  instituted  fer  foreign  matters,  485. 
Contracts  bonajidc  and  slricii  juris,  defined,  129-    See  Covenant. 
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CoDveyance.    Difieropce  between  a  voloiitaiy  and  legal  coarrey- 

ance,  51S. 
Correctory  statutes,  whether  they  can  be  extended  by  the  Coart  of 

Session,  S56. 
Correi  debetuU^  IIS* 

Costs  of^uity  upon  what  principle  founded,  S82. 
Court  of  equity  distinguished  from  a  court  of  common  law,  2. 
Juritdietion  of  courts  of  common  law,  ib.  *  Court  of  equity  must 
be  governed  by  general  rples,  IS,  ,48, 13,36\.     WhetiuBr  the 
same  court  ought  to  judge  both  of  equity  and  of  common  law,  1 7. 
Powiers  of  a  court  of  equity  with  vespedrV)  a  deed  or  covenant, 
where  writing  is  an  essential  solemnity,  141.   A  court  of  equity 
cannot  overturn  law,  1 42.   Powers  of  a  court  of  equity  with  re« 
spect  to  statutes,  220.     Its  powers  with  respect  to  matters  of 
utility,  333,  '  A  court  of  equity  cannot  overturn  a  statuta ;  bat 
is  not  bound  by  any  argument  drawn  from  a  statute,  246.   Has 
pbwer  to  extend  statutes  that  are  preventive  of  wroag:,  355.   Haa 
power  to  prevent  harm  even  to  a  single  person,  553.  , 
Court  of  Chancery,  5. 
Court  of  Justiciary,  its  jurisdiction,  491. 

Court  of  law.     To  m Ae  effectual  an  unlawful  act  is  inconiistent 
with  the  nature  of  a  court  of  law,  229, 2S2,  330.   Courts  of  law 
were  originally  confined  to  pecuniary  matters,  515.     Promises 
and  covenants  were  not  regarded  originally  in  courts  of  law, 
515.    Jurisdiction  of  courts  of  Jaw,  482 . 
Court  of  Session  ia  a  court  of  equity  as  well  as  of  common  law,  21, 
49'     Was  originally  considered  as  a  court  of  common  law  only, 
419.  Various  executions,  unknown  in  common  law,  introduced 
by  the  Court  of  Session,  281.     Is  tlie  proper  court  for  matters 
that  are  not  pecuniary,  514.     Trust-rights  appropriated  to  the 
Court  of  Session,  324.    Is  a  court  of  review  with  respect  to 
matters  of  police,  541.     By  what  power  doth  this  court  name 
factors  for  infants  who  are  destitute  of  tutors;  and  give  authori- 
ty for  selling  the  land-estate  of  a  person  under  age,  555.    Pri- 
vilege of  this  court  to  make  acts  of  sederunt,  420 «     Cannot  al- 
ter a  writ  of  the  common  law,  401.     Jurisdiction  of  the  Court 
of  Session  with  respect  to  foreign  matters,  480.     Its  different 
jurisdictions,  485. 
Courtesy.     A  tenant  by  courtesy  is  bound  to  extinguish  the  cur- 
rent burdens,  86^ 
Covenant  defined,  IS 6.     Words  in  a  covenant  how  interpreted. 
See  Words.    Was  not  enforced  by  an  action  in  our  law,  5,  81 9. 
Equity  with  respect  to  covenants,  9.     Use  of  covenants,  126. 
A  covenant  implies  two  persons,  ib.     Is  a  mean  employed  to 
bring  about  some  end  or  event,  12H.     Where  a  covenant  tends 
not  to  bring  about  the  purposed  end,  168.    Equity  with  respect 
tp  a  deed  providing  for  an  event  that  now  can  never  happen, 
1 77.    Where  there  is  a  failure  in  performance,  208.     Specific 
performance,  ib.     Where  the  failure  is  partial,  214.    Indirect 
means  employed  to  evade  performance,  219*     In  what  oove« 


mntB  if  rtpcnianee  permitted,  131.  A  covenant' occwoedii; 
error,  178.  Law  vUra  dupium,  185.  CoTenant  in  hmdi 
ibvtd  pena^t  316. 

Creditor  taking  benefit  beyond  the  interest  of  the  masujlaA^f^ 
Creditor  obtaining  payment  from  the  cautioiier  most  m^ 
74.  In  what  terms  ought  this  assignment  to  be  grtntoiit 
Mntual  duties  between  creditors  seemed  upon  the  flame  mbjal 
60.  See  Catholic  creditor.  Ck^dfttors  of  the  piedeeBiior  {» 
ferred  before  those  of  die  heir,  S41 .  Creditors  oiqfht  to  hw 
the  benefit  of  every  privilege  competent  to  dieir  debtor,  as- 
der  to  make  dieir  chims  efiectual,  ib.  «82.  Creditor  oogh  & 
abstain  from  atUching  by  legal  executian  a  subject  Mm 
debtor  stands  bound  to  make  over  to  another,  ^90'  In£^ 
land,  the  heir  is  not  liable  to  the  perscnial  creditors,  nor  the  a- 
ecutor  to  the  real  creditors,  285. 

Crime  committed  abroad,  491. 

C^flis  commodum  efus  diiet  eaw  lacomfitoclirfit,  188,  ^^^' 

Curators,  what  if  some  refuse  to  accept,  or  die  after  saspB** 
4()7.     A  foreigner  may  be  k  purator,  490. 

Curator  bonis,  in  the  case  of  bankhipley,  414. 

Curaior  bomorum,  lH. 

Curtesy.    See  Courtesy. 

D 

Damage  occasioned  by  a  fault  without  intention  to  do  iwjdK 
41.  How  far  a  man  is  liable  for  damage  done  by  ^^"^ 
and  catde,  ib.  Damage  distinguished  into  direct  and  ^ 
quential,  62.  In  estimating  damage  arising  fro™  *  **^ 
act,  power  of  a  court  of  equity,  63.  Is  there  room  "*/TjJ, 
affedionis,  65.  LocofacH  imprasxtahilit  succedU  ^«*J*\  ^ 
ieres^,  211.  Whether  in  awarding  damages  ftom  "^^^ 
contract  there  be  any  difference  between  a  court  ^^^ 
of  common  law,  ib.  What  damage  is  a  creditor  ««t»^^ 
on  the  escape  of  his  debtor  from  prison,  212.  .^"""^JJ^ 
a  messenger  who  neglects  to  put  a  caption  in  excco  ^ 
Damage  from  failing  to  obey  a  statute,  224.  DsiMg* 
transgressing  a  prohibitory  statute,  ib.  «itid)ible 

Deathbed.  Reduction  upon  that  head,  in  what  manner  «w*^^ 
by  creditors,  282.     In  what  cases  can  a  reserved  foiyf^ 
culty  be  exercised  on  deathbed,  462. 
Debitor  turn  praiMumittir  donare,  137. 

Debts,  by  what  law  regulated,  320.  i-  of 

Deceit,  56.    Deceit  distinguished  from  fraud,  57-    ^^^^ 

deceit,  ib.     •  ^ 

Declarator  of  expiry  of  the  legal,  its  nature  and  effect,  xw- 
Declaratory  Adjudication,  286.  ,  t  ^ 

Decreet-arbitraJ,  how  far  supported  in  equity  agaidst  {^^j^ 
tions,  202.  Decreet-arbitral  ultra  iHres,  203.  ObjccUow  h 
a  decreet-arbitral,  238. 
Decreet  of  mails  and  duties,  390. 
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Deed,  it  of  two  kinds,  128.  A  deed  is  a  ineen  emplojred  to  bring 
about  some  end  or  events  ib.  Implied  wfll  in  a  deed,  154. 
Where  a  deed  tends  not  to  bring  about  the  purposed  end,  168. 
Where  an  event  happens,  which,  had  it  be^  foreseen,  woold 
have  prevented  the  deed  fhim  behiff  made,  177.  Where  ^ 
intendment  of  the  granter  is  clear,  rae  deed  will  be  supported 
in  equity  against  defects  in  form,  l65.  Deed  ultra  virts,  201. 
A  d^  occasioned  by  error,  179* 

Delivery.  Subjects  are  transferrsd  ftom  the  dead  to  the  living 
without  delivery,  S95,  SBf. 

Dies  cedii  etri  nan  ffenerii,  887* 

Dies  ineerlus  candiUmem  in  iestameHiofaeU,  8SS. 

Dies  nee  cedii  nee  venii,  ib. 

Discharge.  In  a  discharge  of  a  debt,  aeoessories  are  understood 
to  be  comprehended,  157. 

Disposition  osmtam  bonmam  to  tmslees  Ibr  behoof  of  creditors. 
See  Bankrupt 

Donatio  inter  virum  et  uxoremt  108. 

Donatio  mortis  caus^,  177* 


Ease.    Who  are  bound  to  communicate  eases,  105,  104. 

Eledio  est  debitoris,  S65. 

Elegit,  resembles  an  adjudication,  286.^ 

Entail.  A  tenant  in  tail  bound  to  extinguish  the  annual  burdens 
arising  during  his  possession,  85.  The  rents  of  an  entailed  e- 
state  are  the  property  of  the  heir  in  possession,  no  less  than  if 
it  were  a  fee>simple,  86.  Irritancies  in  an  entail,  148.  Not- 
withstanding clauses  irritant  and  resolutive,  the  full  property  is 
in  the  tenant  in  tail,  285.  An  entail  is  of  the  nature  of  a  fidei- 
commissary  settlement,  ib.  Whether  an  entail,  after  being  comi^ 
pleted  by  infeftment,  can  be  altered  or  annulled,  ib.  What 
right  is  acquired  to  die  substitutes  in  an  entail,  ib. 

Equity.  Difierence  between  law  and  equity,  1,4.  No  precise 
boundaries  between  common  law  and  equity,  5,  824.  Pro- 
gress of  equity,  5,  10.  Acts  contra  bones  mores  repressed  by 
equity,  11,  8S0.  A  court  of  equity  ought  to  be  governed  by 
general  rules,  18.  He  who  demands  equity  must  give  equity^ 
48.  One  cannot  claim  equity  who  suflers  by  his  own  fault^ 
101.  Equity  with  respect  to  a  deed  or  covenant,  where  writ* 
ing  is  an  essential  solemnity,  141.  Equity  yields  to  utility,  86l. 
Equity  with  respect  to  compensation,  260.  Equity  with  re- 
respect  to  indefinite  payment,  265.  Equity  with  respect  to  in- 
definite intromission,  272.  Equity  with  respect  to  legal  exe- 
cution, 280,  290.     Equitable  title,  504. 

Equity  of  redemption  with  respect  to  wadset,  46.  Why  there  is 
not  the  same  equity  with  respect  to  an  adjudication  after  the 
legal  is  expired,  244.  No  equity  of  redemption  with  respect 
to  a  poinding,  ib. 

Erroneous  payment,  197,  8I7. 
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Emor.  How  fiir  cme  is  permitted  to  take  advantage  of  another's 
error,  92,  IBl,  296.  A  deed  occasioned  by  error,  179.  Error 
in  a  contract  <»f  sale,  182.    Error  m^nAUaniktlAus,  183. 

Eviction,  116,183. 

Evidence.  Equity  with  r^|r«rd  to  evidence,  255.  Evidence  of 
fraud  in  the  case  of  bankruptcy,  420,  438. 

ExcepUo  doU  mait,  277* 

Exceplio  reijudicaUe,  51 6. 

Exceptions,  intrinsic  and  eztrinsib,  297* 

Execution.  Imperfections  of  coqimon  law  with  respect  to  kgal 
execution,  280.  Injustice  of  common  law  with  respect  toleeal 
execution,  289.  Legalexecution  is  of  three  kin^s,  889.  The 
creditor's  privilege  to  attach  any  particular  subject  for  his  pay« 

'  ment,  and  the  debtor's  obligation  to  surrender  that  subjeet  to 
his  creditor,  make  the  foundation  of  execution,  394.  No  sab- 
ject  ought  to  be  attiu^ed  by  execution  that  the  debtor  is  bound 
to  convey  to  another,  289* 

Executor  may  pay  himself  at  short  hand,  without  a  decreet,  ^73. 
Next  of  kin  preferred  before  the  creditors  of  the  executor,  293. 
Nomination  of  executor  by  will  sustained  in  every  country, 
497>  502.  In  England,  the  executor  not  liable  for  real  debts, 
285. 

Expence,  laid  out  by  one  upon  a  common  subject,  112.  Liqui- 
date expences  in  case  of  failzie,  380.  Expences  of  jproceaa, 
who  liable  for  them,  382. 

Extortion,  in  a  bond  of  borrowed  money,'  45.  In  a  contract  oC 
marriage,  49*     In  other  matters,  58. 

Extract  of  a  decree  implies  a  passing  from  any  claim  for  costs  of 

suit,  157. 
Extrinsic  exception  or  objection,  297. 

F. 

Facility  and  lesion,  67. 

Factor.  Constituent  preferred  before  the  creditors  of  the  fiictor,. 
291*  Factor  applying  his  constituent's  money  to  purchase 
goods  in  his  own  name,  291*  Factors  prohibited  from  pur- 
chasing their  constituent's  debts,  SS5* 

Factum  infectumjieri  nequil,  62. 

Faculty.     Powers  and  faculties,  451. 

Feu-duties,  are  dAiiafructvum^  85. 

FidekmnmUsum,  Nature  of  fideicommissary  settlements  among 
the  Romans,  322. 

Fim  facias.  Is  not  a  good  tide  for  demanding  payment  of  a  debt 
in  Scotland,  524. 

Foreign.  The  King  and  council  originally  was  the  only  court  for 
foreign  matters,  482.  In  Scotland  foreign  matters  are  appro- 
priated to  the  Court  of  Session ; '  in  England,  to  the  courts  of 
(comn^on  law,  483.  Personal  actions  founded  on  foreign  cove- 
nants,, deeds,  or  facts,  487-  In  a  pursuit  upon  a  foreign  bond, 
what  interest  ought  to  be  awarded^  488.    A  foreigner  may  be 
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chosen  a  cnrfttor,  490.  Acrime  oommitted  Id  a  foreign  coontrjr 
cannot  be  tried  in  Scotland,  ib.  Reparation  arisiifg  from  a  fo- 
reign delinquency,  491.  Foreign  covenants  and  deeds  respect^ 
ing  land^  ib.  Moveables  domestic  and  foreign,  301.  Foreign 
covenants  and  deeds  respecting  debts,  500.  Foreign  evidence, 
505.  Foreign  writs,  how  far  a  good  title  to  sue  in  this  countiy, 
508.  Foreign  bond,  with  a  clause  for  registration  in  Scotland, 
ib.  Foreign  statutes,  508.  Forei^  prescription,  ib.  Statutes 
of  bankrupt^  in  England,  513,    Foreign  decrees^  51 6. 

Formulae  actionum,  9^* 

Forthcoming,  Process  fos  making  moveables  forthcoming,  its 
nature  and  effect,  389-  Decreet  of  forthcoming  is  a  security 
only,  not  payment,  dOO. 

Fraud,  56.  A  covenant  procured  by  fraud  will  be  set  aside,  57* 
Fraud  distinguished  from  deceit,  58.  How  far  the  maxim  ob- 
tains, Quod  nemo  debet  locupklarl  alienajactura,  in  the  case  of  a 
fraud,  107.  Fraus  facia  coiUfactm,  219.  Fraudulent  purchase 
of  goods  where  the  purchaser  has  no  prospect  of  making  pay- 
ment, S90. 

Freight  due  pro  rata  iiinerii,  215, 

Fructus  percepti  el  pendenles,  370, 

Frtuira  petis  qwd  max  es  restiUilurus,  348. 

Furnishers,  have  they  any  preference  upon  the  house  they  contri« 
buted  to  raise,  99- 

.   G 

Gaming,  laws  prohibiting,  extended  by  a  court  of  equity,  854 

Guardian,  not  entitled  to  any  recompence  for  his  labour,  381. 

Gift  of  marriage  or  of  ward  taken  for  the  superior's  behoof,  115. 

Glebe.  Is  the  present  minister  liable  for  the  expence  of  meliora- 
tions laid  out  by  his  predecessor,  112. 

Government.  Duty  of  submitting  to  a  regular  government,  upon 
what  fclunded,  221. 

Gratitude,  is  a  duty  in  the  aciio  negqtiorum  gestorum,  118.  Pu- 
nishment of  ingratitude,  284,  302. 

H 

Harmony  between  our  internal  and  external  constitudon,  9^« 

Harm  done  in  exerdsing  a  right  or  privilege,  29. 

Hazard,  bargain  df,  54. 

Heir,  bound  to  communicate  eases,  104.  An  heir  who  serves 
while  there  is  a  nearer  heir  in  possibility,  is  only  a  conditional 
proprietor,  S52.  An  heir  cum  beneficio  entitled  to  sell  the  estate, 
241  •  Heir-apparent  acquiring  right  to  debts  due  by  his  prede- 
cessor, 243.  What  privileges  descend  to  heirs,  327.  Is  an  heir 
Hable  for  the  debts  of  the  interjected  apparent  heir,  when  he 
possesses  only  without  infeftroent,  356,  What  obligations  trans- 
mit to  heirs,  S84.  Every  obligation  transmits  to  the  heir  when 
his  predecessor  survives  the  term  of  payment,  385.    The  heir 


INDEX. 

liaUe  to  fidfil  die  will  md  pnipoie  of  bis  pradeoiMor,  454. 
bar  in  W'^^^nA  mt  bable  Id  tbe  penonil  crediton,  285. 
HonuDg^  cbiKge  oC  nakct  not  tbe  sobiect  Htigiooi^  ^6. 


Jailor,  bow  far  liaUe  wben  be  anffsn  a  prisiiner  to  ewempt,  218. 

Imbecility,  66. 

Implied  will  expUned,  154. 

Indefinite  intromimion,  injnetioe  of  oornmon  kw  witb  rtipect  to 

it^272- 
Indefinite  psyment,  injnetiee  of  common  kw  widi  reelect  to  % 

Inferior  ooorta,  confined  to  common  law,  21.  Competent  to  mt 
action  for  recompenoe,  and  to  ihe  adio  mtgatianm  gutonnm,  22. 

Inmtitade.     See  Gratitad& 

Innibition,  its  nature  and  eflfiect,  400. 

Insonmoe.  Policy  of  insorance  affords  not  an  action  at  naiuiMW 
kw,  218. 

Intention  is  wbat  determines  an  action  to  be  ligbt  or  'wvaog,  36, 
108. 

Interdiction,  899. 

Interest  The  pursaer  must  show  an  interest,  otbcrwne  his  pr»- 
'  cess  will  not  be  suatamed,  37* 

Interest,  in  a  pursuit  upon  a  foreign  bond,  what  interest  oag|bt  to 
be  awarded,  486. 

Intimation  of  an  assignment,  36.    Of  an  arrestment,  488. 

Intrinsic  exception  or  objection,  297* 

Irritancy  in  a  bond  of  borrowed  money,  45.  Irritancies  in  entuls 
voiding  the  contravener^s  right  iptofado,  148.  Irritancy  06  mm 
soUUum  canonem,  150,  235. 

Jurisdiction  with  respect  to.  foreign  matters,  480.  A  crime  com- 
mitted in  a  foreign  country  cannot  be  tried  in  Scotland,  490. 
Jurisdiction  of  the  Court  of  Justiciary,  ib.  Jurisdiction  of  the 
Court  of  Session ;  see  Court  pfSestion.  Jurisdiction  of  courts 
of  Uw,  491. 

Jus  quasUum  terlio,  821,  What  right  is  acquired  to  the  substitute 
in  an  entail,  327. 


King  and  council  originally  the  supreme  court,  2. 

L 

Latent  insniBciencT  of  goods  purdiased,  147-  What  if  the  goods 
be  delirered  and  the  proper^  transferred,  175. 

Latter-will  defined,  126. 

Lawa.  Every  voluntary  transgression  of  municipal  kw  k  a  mo- 
ral wrong,  220,  508.  Laws  originally  personal  withopt  regard 
to  place,  became  territorial  wi&out  regard  to  persons,  480. 
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Ijom  have  no  andionly  extra  ierrUoriMm,  481.    What  mattan 
are  regulated  by  munidfial  law,  480. 

Lease.  A  leaae.of  hnid  most  imply  a  power  to  remoFo  tenants, 
154.    How  far  steriL'ly  wiU  relieve  against  the  tack  duty,  31 6. 

Xjctof  ogHbtdnur,  69- 

L^gBcy.  A  verbal  legacy  may  be  proved  by  witnesses  to-the  ex- 
tent of  £100,  2108*  Diffeient  kinds  of  legacies,  834.  What 
action  cempetent  fof  msking  them  effiBOtual,  ib.  In  what  cases 
kgades  tnmsDui  to  hars,  888. 

Legid  ezeoution.    See  Esecutiom. 

Legaimm  rei  aUemi,  168. 

Li^timation,  489. 

Lesion,  66.    Latio  utra  duj^um,  l67,  182,  S63. 

Jjuaee,  what  claim  he  has  for  meliorations,  118. 
*  Letters  of  administration  in  England,  not  a  good  title  here,  496. 

Levarifacies,  890. 

Lex  AquUia,  SQ* 

Lex  comamsaria  in  pignorUnu  ,45,  248. 

Lex  Rhodia  dejadu,  its  equitable  foundation,  6y  119-    Whether 
the  goods  saved  ought  to  contribute  according  to  their  weight, 
or  according  to  their  value,  120. 
'Liberty  of  the  subject,  837- 

Liquidate  expences  in  case  of  faibEie,    See  Expence. 

Litigious.  Inchoated  execution  renders  the  subject  litigoui^  807, 
895,  897*  A  subject  is  not  rendered  litigious  with  respect  to 
third  parties,  unless  there  be  a  public  notification,  898. 

Locus  panuteniuB,  182.  .  • 

Lunabc.  Guardian  to  a  lunatic,  490.  Named  by  the  Chancellor 
in  England,  is  not  entitled  to  sue  for  debts  in  Scotland,  506. 

Lyon  Court,  8 1 6. 

M 

Magisterial  powers  of  the  Coitrt  of  Session,  S5S, 

Magistrate  acting  extra  territormm  474. 

•  Malevolence,  86* 

Man.     His  iqtemal  constitution  adapted  to  his  external  circum- . 
stances,  92.  ' 

Mails  and  duties,  process  of,  its  nature  and  tendency,  890. 

March-fence,  a  neighbour  who  takes  the  benefit  of  it  not  liable  for. 
a  recompence,  114. 

Marriage,  celebrated  according  to  the  fex  lop,  490.  ^ 

.    Medttatiofuga,  !J89. 
.  Meliorations.    What  claim  a  lessee  has  for  meliorations,  111. 

Members  of  the  College  of  Justice  discharged  to  purchase  a  sub- 
ject controverted  in  a  law-suit,  229. 

Messenger,  how  far  liable,  when  he  neglects  to  put  a  caption  in 
execution,  212. 

Minority,  is  excepted  from  the  prescription  of  forty  years,  25?.     . 

Minority  and  lesion,  67.    Reduction  upon  this  head,  how  attach- 
able by  creditors,  282. 
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•  •  •    . 

Minute  of  nlo  of  land,  in  wbaft  manner  attachable  Jbf  creditfln, 

•  iSS. 

Miwo  m  poutssumemf  in  the  caae^of  baBknipCcy»  41>. 

MobiUa  nan  hahent  seqitdam,  4S0.  • 

Monopoly  of  printing  certifin  booka.  S89-    Monopoly  teprngomBl 

to  the  public  interest,  341.    Statutes  introducing  monopolies, 

cannot  be  extended  by  the  Court  of  Session^  S6l. 
Mora  in  performing  a  emraiant^  208,     *      *       . 
Moveables  have  a  local  situation,  ^95^  Moveables  permanent  and 

transient,  497*    Moveables  domestic  and  forogn,  495. 
Municipal  law.    See  Law. '  What  matters  are  r^ulated  by  mo* 

nicipal  law,  492,  ^94. 

N         '.        •     • 

» 

Negative  prescription.     See  Prescriptum. 

N^mmiUas  in  alienOm,  S2.     • 

Neiglibourhood,  how  tax  it  bars  a  man  from  exerdaing  his  proper- 
ty, ib. 

NemotUbet  locuplekiri  aUend  jadttrd^axiBlyzed,  gi,  %15,  S72,  41  f, 
412,' 440. 

Nexus  reaiit.    See  Arresimeni. 

Notary  signing  for  a  party,  202.' 

Nuisance,  8?. 

Noncupative  testament  or  legacy,  may  be  proved  by  witneaaes^  lex 
the  extent  of  £  1 00,  205. 

•  •  •       O 

Objection,  extrinsic  and  intrinsic,  296. 

Obligation  ad  factum  prastandum,  2 1 4.  What  obligations  trans- 
mit to  heirs,  384.  What  if  the  creditor  survive  the  term  of 
payment,  885.  •  ; 

Objection  personal.     See*Per»OHal  Medioh. 

Obligor  and  obligee,  defined,  127«  Obligor  may  be  bound' with- 
out an  obligee,  817* 

Occasional  benefit  affords  not  any  claim  against  the  person  bene- ' 

•  fited,  lis.  • 

Offer  defined,  127' 
•Officer.     Power  that  officers  of  the  hiw  ha^e  to  act  extra  territih 

•  r«ww,H78. 

.  .        p 

Pacium  contra  bonoi  mores,  11.     Contra  ultUtaienC  pubUcam,  SS5. 
PactujA  contra  JUUm  iabularim  nuptialum,  fiO.    Pactum  Sheratth  * 
torium,  829*    Must  be  effectual  even  in  a  court  of  common  law, 
330.    Pacta  ilUcUu,  881,  884.     Pactum  de  quota  litis,  for  what 
reason  prohibited,  12,  SS5. 

Parent.    Duty  of  parents  to  children,  how  fiur  extended,  71*  . 

Tayment.  A*  debtor,  who  knows  privately'^* an  assignment, 
making  payment  t9  tbe'cedent,  87*    .Erroneous  payment,  197- 
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Indefifiate  ptyment,  S65.    Payment  made  by  a  'third  penon^ 
without  a  mandate  from  the  debtor,  389.    BanAJii/t  payment,^ 
405.    Payment  analyaedj  875.     Pajnuent  of  money  in  Eng-* 
landy  how  proved^  507- 

Penalty.  'Penal  daoaes  in  a  bond  of  borrowed  money,  45.  A 
court  ca«  order  a  thing  to  be  done  under  a  dbnalty,  2S6,  816. 
^tatatory  prohibitiona  under  a  penall^^  1KS7-  V^edier  it  be  in 
dM  power  of «  judge  \o  infiict  any^  penalty  beyond  what  is 
enacted,  228.*  A  penalty  cannot  be  ^xtendSd  beyond  the  woi^, 
but  it  may  be  limited  within  the  words,  818.  Boiul  fidu  with 
respect  to  penalties,  ib.  A  penal  statute  cannot  l^e  extended  by 
the  Court  of  Session^  86l.  Powers  of  a  coiirt  of  equity  with 
respect  to  dbnii^ntionid  penalties,  878.  * 
^Personal  objection,  2%1,  908,  806,  809* 

Pignms  pradorium,  297* 

Pleas  of  the  Croi^,  2. 

FUtrU  pelitio,  what  effect  it  has  with  respect  to  legal  execution,  296. 

Poinding,  nature  of  this  execmtion,  889,  89O.  *  Whether  barrel 
by  an  arrestment,  89c,  896.  C^petition  of  a  poinder  with  an 
assignee,  408.  Admits  not  ah  equity  of  rc^^emption,  244. 
Efiects  extra  ierriiarMm  not  carried  by  a'poinding,  524. . 

Police,.  841. 

Polic3r*of  Insurshce,  affords  nol  an  acticta  at  common  law,  212. 
Where  fraudulent,  is  set  a^de  b};  a  court  of  equity,  57* 

P<^ular  action, '237* 

Positive  prescription.    See  Prescription. 

PotUui  m  condiiume  non  cemdur  potiUu  in  intUbUione^  1 57- 

Possession,  retention  of,  till  debts  due  to  the  possessor  be  paid,  845- 

Potior  est  conditio  potsidentis,  281. 

Powers  and  Acuities,  450.  Powers  given  to  a  plurality,^  465. 
Power  to  act  jointly,  466.     To  act  exira  tetritorimn,  478. 

Pretium  affeetionit,  65.  '  ' 

Pkescripdon.  Positive  prescription  protects  not  against  burdens 
thatnaturally  affect  property,  35-  Prescription  o? penal  actions, 
'287-  Runs  not  against  persons  under  age,  252.  Triennial 
prescription,  2/>4.  English  prescription  of  six  years,  252.  What 
effect  it  has  in  this  country,  510:  The  statiite  16J  7,  intiFodu- 
dng  the  positive  prescription,  explained,  355.  Extended  to 
similar  cases  by  the  Court  of  Session,  356.  The  statutes  intro- 
ducing the  negative  prescription  of  forty  years  extended,  ib. 

Prior  tempore  potior  jure,  ib.  *    •  ' 

Privileges,  how  attachable  by  creditors,  S'Sl. 

Process,  for  payment  before  the  t^m  of  payment,  282.   Of  forth- 
coming before  the  term*  of  payment,  284.    Of  poinding  the 
ground  before*  the  term  of*  payment,  ib.     Process  of  forthcom-  * 
ing.     See  Forthcoming. 

Procuratory  in  rem  suam,  263. 

Promise  defined,  12?.  How  far  binding  by  the  law  of  nature, 
8 16.    A  promise  to  give  a  man  j&  sum  not  to  rob  me,  is  not 
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lHplii|gp5d.   Myf(Mt^  €£  fmmoBmt  US'   A 
iw6  jptxmoM,  aa  obligor  and  oMjgwi  187*   Pwmiif  in 
athudpenon^SlT*   Inverfeotionof  eoauBoiiJamiritli 
to  promises,  Si8* 

Trufotf*  A  man  ought  not  to  eKeidaa  hit  patpeiij'im 
UaneM  viehU,  S6,  89«  He  may  fimoe  Ida  bank  i^gamai  thm 
CBoadmients  of  k  river,  £9)i  Mwl  Hot  throw  an j  thng  i 
oeigfaboiiring  field  tJuit'iaaydoiniachikfy  30*  Howfiwtfae 
ariTerniaybeiDtecepMikNninfOTorpraprietMrB^ib.  h 
^vtiea  between  contemiuioiu  land  iira|irieton,  87.  bi  ipfast 
caaea  law  pennita  me  to  act  within  my  neighboai^a  pvopottf  , 
ibk  No  man  ean  bedeprived  of  hia  propeity,  who  ia  gaikfr  of 
no  fault,  S94,  S08,  99S,  40$,  4X0,  425.  Tbda^  the  tnnaftp. 
ence  of  property  be  ruled  by  the  will  of  the  Ycnider,  it  ^if— »■># 
on  the  will  of  tiie  purchaser,  whether  to  aceept  dal^cry  Ibr  fata 
own  behoof,  <Hr  for  behoof 'of  another,  S92«  yroptrty  tranafer- 
red  from'  the  dead  to  the  liying,  without  deliTery,  aM,  387* 

Proprietor.  l>atisactiona  with  a  pvtatiTe  prdpnctor,  hear  §u 
good  in  equity,  350. 

Pttnishmcnt  An  act  without  intention  to  do  mischiel^  ia  aat  the 
subject  of  punishment,  4a  The  tramgwisaiuu  of  a  prohifailaiy 
statute  may  be  punished  by  a  court  of  common  kw,  S87* 
Powen-of  a  court  of  equi^  wUi  respect  t»ptoiahmenf,  30?. 
The  proper  pbMe  of  pnmslvnent  ia  wheie  the  cnme  waa  com- 
mitted, 491. 

Pupil.    The  sale*  of  a  pupirs4ands  for  pwpieiit  of  debt»  19,  353. 

Purchase.  It  is  fraudulent  to  purchase  without  a  proapcaat  ef  ma- 
king  payment,  58.  Pufchaser  not  bound  to  receive  the  nbjeet 
if  insufficient,  174.  But  after  it  is  delivered  to  bias  he  baa  no 
remedy,  175.  Effect  of  a  purchase  made  bomjide,  307.  ££• 
feet  of  a  purchase  ^aade  with  the  knowledge  of  a  prior  ligh^  306L 
•  Effect  of  a  purchase  made  with  the  knowkge  of  eaecntiao  in- 
choated upon  the  subject  purdiased,  308.  A  credJitor  aoospt- 
ing  a  security  upon  a  subject  which  he  knows  waa  fimacdy  &- 
poned  to  another,  303. 

Putative  proprietor,  353. 

* 

.    Q 

QmBtih  vobtnlftUs,  133. 

Cbiasi  contracts  expUuned,  1 1 8,  231 . 

Quorum  of  curators,  468.     Of  tutors,  4/0. 

R 

Ransom.  Where  a  ship  is  ransomed,  who  are  liable  for  the  ran- 
som, 99,  120.  What  if  the  au-go'be  lost  after  it  is  ransomed, 
ib. 

Reasons.     Instances  of  inept  reasoning,  311. 

Reonnpence,  1 17-    A  person  who  benefits  another  without  hurt* 


INDEX. 


lag  tmMelf  hit  no  ckjpA  te  •  rtmmjfmKiBt  lis.  A  petMm  is 
not  liable  who  taket  the  benefit  of  »  nMnehftnce  mtm  byhii 
neighbour;!  114. 

Redemption.  Eqeifty  of  redemption  with  resped  to  a  wad8el»'S45« 
Whether  there  ought  not  to  be  the  mme  eqpiilj  with  mepect  to 
an  e^judicetiop  after  the  l^gal  is  eqgiied^  948.  ' 

Relief^   Mtttiial  relief  betwesn*r>Mimtioneiii,  ?& 

Bern  «0rsM%  9^  87SU 

Bent-charge,  455, 

ReparatioQ  to  those  who  an  hurt  in  their  rights  or  pii^aegce.  62. 
,  There  csn'be  no  daim  for  reparation  if  the  action  was  innooen^ 
wfaateirer  be  the  nusdoef,  ^71,  38]..  In  what^esses  a  man  la 
liaUe  Ibr  reparation  when^  he  acts  in  pioseonting  a  riflht  or  pn« 
vilege,  89-  In  what  cases  when  he  acts  without  having  in 
view  to  prosecute  a  ifight  or  privflege^  89.  How  far  is  repan^ 
tion  extended  at  common  law«  40.  Who  are  Uahle  to  repair* 
conseymitial  damage  6S» 

Itepentaiioe^  in  what  eovenaats  peasitte^*  i31. 

Representation  in  moveables,  505« 

ResignatioD,  made  by  one  who  hath  no  right,  but  haviiig  thepeo* 
prietoi's  consent,  46t» 

1^1  judicata  pro  verilaU  habHur,  517* 

Retention,  its  equitable  foundation,  844,  S68.  Retention  of  po»f 
session  till  every  debt  due  to  the  possessor  be  satisfied,  846. 

Reversion,  by  what  legal  execution  it  is  attachable,  881. 

Right  Why  equitable  rights  are  reckoned  less  steady  and  per* 
manent  than  those  of  common  law,  I6.  In  exerdsmg  a  nghl 
the  harming  others  must  be  avmded,  29*  A  right  exercised 
intentionally  to  hurt  others,  87. 

RigOBous  conditions  in  a  bond  of  borrowed  money,  45,  48* 

River,  how  &r  the  use  of  it  csn  be  intercepted  from  inflerior  pro* 
prietors,  9S* 


Sale.  A  power  of  redemption  in  a  bargain  of  sale  within  a  limit- 
ed time  cannot  be  extended  in  equity,  47*  Ssle  of  an  infimtV 
estate,  tine  decreto,  854. 

Selvage.  The  foundation  of  this  daim,  4.  Who  liable  for  sat 
vi^e,  112,  418. 

SaUm  wio  cedii  soh,  871* 

Sequestration,  891. 

Sme  qua  non  in  a  nomination  of  tutors  and  curators,  46(K 

Smuggling  prohibited  goods,  a  crime  against  the  law  of  nature, 
228,  281. 

Society.    Unlawful  societies,  S35* 

Solatium^    Reparation  ia  sofa/ifoa,  805, 

Solatia  indMii,  197. 

Specific  performance  of  a  covenant,  208, 

Sponsio  hidicra,  22» 

Statute.     Statutes  are  binding  in  conscience,  220,  8rc.    Statutes 
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Alfifif%g^AAmA  into'  dSffipcnt  kinds,  284.  Stitnibes  proinbiCoty 
wHiioat  bang  eDforeed  by  a  peoiltjr,  285.  Wcffcprt  in  qbcyny 
a, compobary  statute  how  redrcMB^  ib.    A  Btatnle  tint  gives 

.  ranedy  for  a  wrong  shall  be  taken  by.eqQity,  235.  What  is 
the  ranedy  where  the  will  of  the  legislatiue  i^  not  rightly  ex- 
pressed in  tBe  statute,  256.  Where^e  means  enacted  ftU  short 
ofthe  end  purposed  by  the  l^giisfUue,  2S9.  Where  the^neans 
enacted  reach  Vinwarily  bqrond  t^e^od  porposed  by  the  kgis- 
latore,  S50.  Statute  of  fimitation  in  Englnd,  255.  Statntes 
pseventiTe  of  wrong  extended  by  a  court  of  eqmt]^  555. 

StelUonate,  505.  • 

Sterility,  how  fSr  h  will  relieve  from  paying  tack-doty,  216. 

SnfcjecU  that  csnnot  be  attsdied  byjesecutiflii  at  oommon  law, 
281.- 

Submission,  218.         '  t 

*Substitaie  in  an  entail.    See  Entsil. 

Superior,  acquiring  rig^t  to  the  ^ft  of  his  own  ward,  is  \joomm  to 
oommunicirte  &  same  to  his  vasssls^  115.  The  same  as  to  a 
giftof  marriage,  11 6» ' 

Sarragatmm,  295. 

Su^nsion.  In  what  esses  is  compensation  a  ground  of  suspen« 
sion,  260. 


Tack.    SeeLesSe. 

Teipds  are  debilajructuum,  85. 

Tenant  in  tail,  bound  to  extinguish  the  annual  burdens  arising 
during  his  possession,  ib. 

Territorium,  power  to  act  extra  territorium,  475. 

Testsment,  127.  .  *  *  " 

Title.  It  is  /iars  judkis  to  deny  action  where  the  title  is  imper* 
.feet,  279*  What  effect  an  equitsble  title  htfs  in  a  competition, 
5f}5. 

•Town.  How  far  neighbourhood  in  a  town  bars  a  man  Iran  ex- 
ercising his  property;  82. 

Transaction.  Error  in  a  transaction,  181.  Inequality*  not  regard- 
ed in  a  transaction,  182,  565. 

.Transient  moveables,  498. 

Triennial  prescription,  254. 

Tnist-right,  nature  and  effect  of,  286^  525.  Trustee  prohibited 
to  make  profit,  554.  • 

TurpUeausa,  170.  In  turpi  causa  potior  est  conditio  pdsstdejUis, 
505. 

Tutor,  how  far,  by  converting  moveable  debts  into  heritable, 
or,  ^  contra,  he  can  regulate  his  pupiPs  possession,  1 08.  In  whst 
cases  death  or  non-acceptance  voids  a  nomination  of  tutors,  467. 
A  tutor  barred  from  making  any  profit  to  himself  in  managing 
his  pupil's  affairs,  554.    SelUng  his  pupil's  land  sine  decreto,  555. 
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Utucapio.    The  Roman  usueapio  differs  ftom  our  positive  prescrip-i 

tion  of  forty  years,  $55. 
Usury  prohibited  under  a  penalQr>  228.    The  most  lucrative  wad* 

set  is  not  usuiy,  49.    Laws  prohibiting  usuxy  may  be  e^ctend* 

ed  by  a  court  of  equity,  $55. 
Utility^  1 1.  •  Equity  yields  to  it,  $62.    Matters  of  .utility  belong 

to  the  court  of  equity,  $$$.     Acts  and  covenants  repressed  as 

contra  utiUtatem  pubUcam,  &c<  886.    Opposed  to  equity,  S63. 
VtiUs  actio,  $23. 

.V 

Vassal,  may  daim  the  benefit  of  a  gift  of  the  superioi^s  war  J,  when 
taken  for  the  superior's  behoof,  1 14i.  The  same  as  to  a  gift^  of 
marriage,  115.  ^  *     * 

Feegens  ad  inopiam,  28^. 

Vicious  intromission,  524.  .        *      ' 

VigilaniibM  turn  danmenHbui  jura  tubveniunt,  408. 

'Violent  profits,  64.  . 

• 

w 

« 

Wadset,  where  the  power  of  redemption  is  limited  within  a  certain 
time,  45.  Even  the  most  lucrative  wadset  is  not  usury,  49. 
Nor  can  it  be  reformed  by  equity,  ib. 

Wager.  Whether  a  wager  ought  to  be  enforced  by  an  action  at 
law,  21. 

Wages.    Mariners'  wages  due  pro  rata'iUnerii^  215* 

Ward.     See  Gift  of  Ward. 

Warrandice,  how  fiur  extended,  1 16.  Warrandice  in  a  sale  of  land, 
185.     In*  the  conveyanoe  of  claims  or  debts,  190. 

Will.    In  what  cases  will  has  the  effect  to  transfer  property  with* 
out  delivery,  825,  887-     A  man's  will  ought  to  bind  his  heir, 
453.    Implied  will.'   See  Implied. 
*  Wi^tness.     Payment  of  money  may  in  England  be  proved  by  wit« 

nesse^,  507. 
'  Words.  Where  the  words  of  a  deed  or  covenant  are  imperfect, 
what  remedy  there  is  in  equity,  182.  Words  cannot  bind  with- 
out consent,  148.  Defective  words  cannot  be  supplied  where 
the  writing  is  an  essential  solemnity,  ib.*«  ^\here  the  words  of 
a  statute  are  imperfect,  285.  Words  the  best  evidence  of  will, 
but  not  the  only  evidence,  188. 

Writ,  defective  as  not  being  duly  signed  by  ndtaries,  supported  to 
the  extent  of  £lOO,  202-    Cases  where  writ  is  an  essential  so- 
.  lemni^,  141. 


